
STATE OF FLORIDA BY: l2 k&clq 
BOARD OF MEDICINE Deputy Agency ~ l c i k  

IN RE: PETITION FOR DECLARATORY STATEMENT 
OF DAVID W. SHOEMAKER. M.D. 

Petitioner, 
1 

FINAL ORDER --- 
THIS CAUSE came before the Board of Medicine (hereinafter B~ard )  on October 

6,2000, in Orlando, Florida, pursuant to Section 120.565, Florida Statutes, and Rule 

28-105, Florida Administrative Code, for the purpose of considering the Petition for 

Declaratory Statement filed on behalf of David W. Shoemaker, M.D., (hereinafter 

Petitioner). Petitioner was not present but was represented by Allen R. Grossman, 

Attorney at Law. Having considered the Petition, the arguments submitted by counsel 

for the parties, and being otherwise fully advised in the premises, the Board makes the 

following findings and conclusions. 

F- 

1. Petitioner David W. Shoemaker, M.D., is a board certified ophthalmologist 

licensed pursuant to Chapter 458, Florida Statutes. 

2. Petitioner seeks an interpretation by the Board of Medicine of Section 

455.654, Florida Statules (1999), now at 456.053, Florida Statutes (2000), as applied 

to his proposed practice activities. Petitioner currently owns refractive laser equipment 

in his medical practice. 

3. In order to defray the high cost of owning and operating such expensive 



! 
equipment, Petitioner is contempfating the establishment of a limited !iability company 

(hereinafter Laser L.L.C.) to lease refractive laser equipment and services to an 

J ambulatory surgical center (hereinafter ASC). 
I 

1 
I 4. Petitioner, together with his own family trust will own a 60% interest in Laser 

L.L.C., and the other 40% interest in Laser L.L.C. will be ownea by physician investors, 

who may at times refer patients to ASC. 

I . 5. ASC will be owned by Petitioner and Petitioner's family members and family 

interests. 

6.  Laser L.L.C. will obtain an excimer laser and will lease appropriate staff 

< 
currently employed by Petitioner's medical practice. These transactions will be 

structured to be consistent with fair market value 

7. Laser L.L.C. will enter into an agreement to provide ASC with equipment. 

supplies, and staffing necessary for the performance of laser procedures. Laser L.L.C. 

may also provide ASC with general adminisirative services such as billing and 

i collection, and public relationsladvattising. There will be no obligation or responsibility 

1 for Laser L.L.C. to be involved with negotiating. obtaining or maintaining any managed 

care contracts, practice networks or other patient referral services. Laser L.I..C. intends 

to bill ASC on a per-case basis for the provided equipment, staff and administrative 

services. It is anticipated that the pricing will be on a sliding scale with the cost per 

case decreasing as the volume of laser procedures increases. 

8. ASC or Laser L.L.C., on behalf of ASC, will bill globally for all medical 

i 
services performed at ASC. The professional collections will be provided to the 

operating physicians. The facility collections will be provided to ,456, offset by the 

2 



amount of Laser L.L.C.'s adrninistrativelequipment fee. The actual costs to Laser 

L.L.C. for services such as advertising on behalf of ASC will be billed as expenses to 

ASC. 

9. This Petition was noticed by the Board in Volume 26, No. 26, page 31 19, of 

the June 26, 2000, Florida Administrative Weekly 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction of this matter pursuant to Section 120.565, Florida 

Statutes, and Rule 28-105, Florida Administrative Code. and Chapters 458 and 456, 

Florida Statutes. 

2. The Petition filed in this cause is in substantial compliance with the provisions 

of Section 120.565, Florida Statutes, and Rule 28-105, Florida Administrative Code. 

3. Section 455.654, Florida Statutes (1999), now at 456.053, Florida Statutes 

(2000), is known as the Patient Self-Referral Act of 1992. In general terms, this law 

prohibits health care providers from referring patients for the prevision of designated 

health services and other health care items or services by an entity in which the health 

care provider is an investor, unless certain specified provisions of this law &re satisfied. 

Among other potential sanctions, violations of this law by health care providers subject 

to the jurisdiction of this Board can result in disciplinary action by the Board. Section 

456.053(5)(g), Florida Statutes. 

4. Subsection 456.053(3)(0), Florida Statutes, defines the term "referral" broadly 

to include: 

1. The forwarding of a patient by a health care provider to 
another health care provider or to an entity which provides or 
supplies designated health services or any other health care 



item or service; or 

2. The request or establishment of a plan of care by a 
health care provider, which includes the provision of 
designated health services or other health care item or 
service. 

5. Clearly Petitioner's sending of his own patients and the sending of patients by 

the other investor physicians described in the Petition, fall within this broad definition of 

the term "referral." However, subparagraph 456.053(3)(0)3., Florida Statutes (2000), 

provides several exceptions for specific orders, recommendations, or plans of care 
I 
I which do not constitute a referral by a health care provider, Of particular relevance to 

this Petition is the language set forth in subparagraph 456.053(3)(0)3.g., Florida 

Statutes (2000), which provides an exception for the referral of any patient for services 

provided by an ambulatory surgical center. 

6. Although the overlapping ownership interests described in this Petition appear 

1 
! to be somewhat confusing, there is nothing in Florida law that prohibits physicians from 

sharing in the ownership of a management company. The facts set forth in the Petition 

do not suggest any inappropriate fee-splitting arrangement exists between Laser L.L.C. 

and and Petitioner as the owner of ASC. This Board has previously found 

inappropriate a fee-splitting arrangement between a management company responsible 

for negotiating, obtaining and maintaining managed care contracts, See,- 

i Bakarania, 20 FALR 395 (1998), but it has also found that a management contract 

containing fee-splitting arrangements that do not include such requirements is 

acceptable under Fiorida law. See, In re Rew. Rodqers, DOH-994977-DS-MQA (Filed 

August 25, 1999). Therefore. the only legal issue to be resolved is the application of 



the self-referral prohibition set forth in section 456.053, Florida Statutes. 

7. The exception from the definition of ihe term "referral" for the forwarding of 

any patient or for the establishment of a plan of care requiring services provided by an 

ASC, as set forth in subsection 4515.053(3)(0)3.g., Florida Statutes (2000), exempts 

referrals for services provided by an ASC by a physician who is either an owner of or 

maintains an investment interest in an ASC from the prohibition against a physician 

referring a patient for health care services provided by an entity in which the referring 

physician is an investor or has an investment interest. Therefore, the Board finds that 

the referral of a patient by Petitioner or by the other physician investors in Laser L.L.C. 

to the ASC owned by Petitioner would not create a prohibited self-referral under section 

456.053, Florida Statutes (2000). 

8. This Final Order responds only to the specific facts set forth and specific 

questions set forth by Petitioners in the Petition for Declaratory Slalement. The 

I conclusions of the Board are with regard to the specific statutov provisions addressed 

and should not be interpreted as commenting on whether the proposed facts may or 

I may not violate other provisions of Chapters 456 or 458, Florida Statutes, or other 

related obligations placed on physicians in Florida. 

WHEREFORE, the Board hereby finds that under lhe specific facts of the 

Petition, as set forth above, the contractuai arrangement contemplated by Petitioner is 

not prohibited by Section 456.053, Florida Statutes (2000). 



i-c. 
DONE AND ORDERED this ) 3 ' day  of&'^&, 2000. 

6 2  
CHAIRMAN 

I 
NOTICE OF RlGHT TO JUDICIAL REVIEW 

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER IS 
I ENTITLED TO JUDICIAL REVIEW PURSUANT TO SECTION 120 68, FLORIDA 

STATUTES PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. SUCH PROCEEDINGS ARE COMMENCED BY FILING 
ONE COPY OF A NOTICE OF APPEAL WITH THE AGENCY CLERK OF THE 
AGENCY FOR HEALTH CARE ADMINISTRATION AND A SECOND COPY, 
ACCOMPANIED BY FILING FEES PRESCRIBED BY LAW, WITH THE DISTRICT 
COURT OF APPEAL, FIRST DISTRICT, OR WITH THE DISTRICT COURT OF 
APPEAL IN THE APPELLATE DISTRICT WHERE THE PARTY RESIDES THE 
NOTICE OF APPEAL MUST BE FILED WITHIN THIRTY (30) DAYS OF RENDITION 
OF THE ORDER TO BE REVIEWED. 

S T I F I C A T E  OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Final Order 

has been provided by U.S. Mail to David W. Shoemaker, M.D., d o  Allen R. Grossman, 

Esquire, Gray, Hams & Robinson, P.A., Suite 250, 225 South Adams Street, 

Tallahassee, Florida 32301, and to M. Catherine Lannon, Assistant Attorney General, 

PL-OI, The Capitol, Tallahassee, Florida 32399-1050, on or before 300 p.m., this 

day of ,2000. 



m E N D E D  CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that a true and correct copy of the foregoing Order has been provided 

by certified maiI to David W. Shoemaker, rM.D.. Center for Sight, 1360 E Venice Ave. 

Venice. FL 34292, Allen Grossman. Esquire. Gray. Harris & Robinson. PA, 225 S Adams 

St, Ste 250, Tallahassee, FL 32301, and interoffice delivery to M. Catherine Lannon, 

Assistant Attorney General, PL-01, The Capitol, Tallahassee, FL 32399-1050 at or before 
I 

5:00 p.m., this day of ,2000. 
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Darren T. Riniier 

I :  Attorneys for the Petitioner 

1 
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VIA CERTIFIED MAIL - RETURNRECEIPT REOUESTED - 
r l . I r a !  

Florida Depanment of Healf 
Agency Clerlr's Officc 
4052 Bald Cypress Way 
Bin #A02 
Tallahassee. FL 32399-1703 

Dear Sir or Madam: _-_-___---------------- 
Pursuant to Fla. Sral. ch. 120.565 and Rule 28-105, Florida ;\drninist?a~ive CodeD David W. 
Shoemaker, M.D. ("Petitioner"), of 1360 East Venice Avenue. Venice, Florida 34292 (Tel: 
941f488-2020, Fax: 9411484-2200) requests a declaratory statement lo confirm chat thc propsed 
arrangement described in detail below wo;ld not &nstitute prohibited activity under Fla Stat. ch. 
455.654 (the "Palicnt Self-Referral Act of 1992").p 

Patient Sell-Referral Act of1992 

Section 455.654(5)(b) of Florida Statutes prohibits a heallh care provider from referring a patient 
for the provision of any non-designated item or service to an entity in which the health care 
provider is an investor. However, according to Section 455.654(3)(0)(3Xg), an order, 
recommendation, or plan of care "by a health care provider for services provided by an ambulatory 
surgical cente;" shall not constitute a referral by a health care provider. 

Section 455.654(5)(b)(4) starer that "each h a r d . .  . shall encourage the use by licrnsces afrhc dcclarmry 
mrlnsnc pmccdurc todetcrminc the applicability of Iil~ scctian or any N ~ C  adopted pursuant ta this seuion as il 

I applies solely to ihc liccnrce." 
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According to Section 455.654(5)@)(2], there is also an exception for investment inrerests that 
meet the foilowing requirements: 

(i) No more than 50 percent of the value of the investment interests are held by 
investors who sue in a position to make referrals to the entity; 

(ii) The terms under which an inveshnent interesl is offered to an investor who is in a 
position to makc referrals.to the entity are no diffuent from the terms offered to 
investors who are not in a position to make referrals; 

(iii) The terms under which an investment interest is offered to an investor who is in a 
position to make refemls to the entity are nor related to the previous or expected 
volume of referrals from that investor to the entity; a 

(iv) There is no requirement that an investor make referrals or be in a position to make 
referrals to the entity as a condition for becoming or remaining an investor; 

(v) The entity docs not loan funds to or guarantee a loan for an investor who is in a 
position to make referrals to the entity if the inves~or uses any par! of such loan to 
obtain the investment intertst; and 

. (vi) The amount distributed to an investor representing a return on thc investment 
interest is direc~ly proportional to the amount of the capital investment, including 
the fair market value of any preoperational services rendcrcd, invested in the entity 
by that investor. 

Proposed Arrangement 

I 
Petitioner is a board-certitied ophthalmologist who wishes to facilitate r6c establishment of a new 

I 
corporate entity, likely a limtted liability company ("Laser Company"), lo provide refractive laser 
equipment and services to an ambulatory surgical center. Laser Company will be owned 40% by a 
group of physician investors (including Petitioner), and 60% by Laser & Surgical Serviccs at 
Center for Sight, LLC ("ASC LLC"), u limited liability company that owns and operates an 
ambulatory surgical center ("ASC"). ASC LLC is composed of hvo membcn: (i) the Petilioner, 
individually, as a 1% ower ;  and (ii) Shoemaker I1 Family Limited Partnership, consisting of 
partners that are trusts crcared by Petitioner and/or his wife and a corporate entity in which 
Petitioner and his wife are sole shareholders, as a 99% owner. Tbe physician investors may, at 
times, refer patients lo one another for eye care services, including laser procedures performed a1 
the ASC. 
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Laser Company will lease staff from the Practice and will assume thelease for an excimer laser 
currently held by one of Peritioner's medical practices ("~ractice"). ~ o t k  transactions between 
Practice and Laser Company will be suuctured to be consistent with fair marker value. 

Laser Company will mdKe available to the ASC equipment, supplies, and staffing services 
n e c e s s q  for the performuice of laser procedures. Laser Company may also provide certain 
adminisrrative senices to the ASC, including billing and collection, rnarkel;ng. and other related 
services. Laser Compans intends to bill-the ASC on a per-case basis for the eqbipment, supplies, .-: -...- 
staff, and administrative services. It is anticipated that the pricing will be on a sliding scale with 
the cost per case decreasing as the volume of laser procedures increases. 

ASC will likely collect payments for professional and facility services and forward the 
professional collections to the surgeons who perform procedures at its facility. In the event that 
the ASC decides to hire Laser Company to provide the billing and collection services. Laser 
Company will then forward the facility component to the ASC offset by the amount of Laser 
Company's managemenr/cquipment fee. 

Analysis 

We believe that the Patient Self-Refenal Act will not be implicated by the proposed anangement 
because Section 455.654(3)(0)(3)(g) states that an order, recommendation, or plan of care "by a 
health care provider for services provided by an ambulatory surgical center" shall not constitute a 
referral by a health care provider. Undcr the proposed scenario, the optometrisl and physician 
investors will be referring patients to the ASC for which Laser Compaqy will be providing stas, 
equipment, and adrninistrstive sesices. h e r  Company will not be an independent pmvider of 
services, but simply a conuactor of services to the ASC. 

Even if one were to take the view that the proposed arrangement will cause a separate referral to 
Laser Company, the arrangement will still be structured in a manner consistent with the investment 
exception described abo~e .  The terms under which the investment interest will be offered will not 
relate to whether such inveslors are in a position to make referrals or the previous or expected 
volume of referrals of such investors. There will be no requirement to make referrals as a 
condition for becoming or remaining an investor, and the entity will not loan or guarantee funds to 
potential investors. The retum on investment will be directly proportional to the amounts invested 
by each investor. Further, only 40% of the intcrests will be heid directly by investors who are in a 
position to make referrals lo the ASC. We recognize, however, that with respect to Petitioner's 
interests in ASC LLC, he may be in a position to indirectly refir to the ASC. 
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! While we believe that the Patient Self-Referral Act will not be implicated by the proposed 
armngemenf Petitioner seeks a declaratory statement'confirming this position. The parties look 
fonvard to the possibility of forming this new entity as soon as pssible and would appreciate your 
guidance on this proposed arrangement. Plea% contact us with any comments or quesrions. 

Sincerely, 

h ~ 3 i b & , J  . . .  - 
Damn T. Binder 

cc: David W. Shoemaker, M.5. 





463.016(2), or s. 466.0280). Any hospital licensed under chapter 395 found in violation 01 this section 
shall be subjeu to ihe wits adopted by h e  Agency fw Hcahh Carc Adminisualion pursuant tor. 
395.0l8S(2). 

(h) Any hospital licrnsed under chaper 395 that discrimina~cs egainl or orhsnviw penaliztr a heallh 
w e  provider for comp:iance with this au. 

(i) fhe provision of paragraph (6) shall na apply to r e fmls  lo the offices of radiation therapy ccnters 
.. managed by an entity or subsidiary orgmerdl p m e r  thereof, which performed radiation therapy services 

at those m e  ofiices prior to April 1. 1991. and shall not apply a h  lo referrals for radialion therapy to be 
mrfonncd a1 n6 more than one additional o f k e  of any entity qualifyin8 for h e  foregoing uwption which. 
brior to Feblvary 1,1992, had a binding purchase contract on Ad a n&fundable deposTl paid for a linear. 
accelerator to be used at the additional office. The ohvsical rite of the radiation mannenr cencers a f k t c d  ~~~~ ~ * ,  ~~~~ ~ 

by rhis provision may be relocated ar a result of thc following factors: ocrs of God; fie: suike; accident; 
war; eminent domain mions by any governmental body; or refusal by the lessor lo renew a lease. A 
relocation for the fwegoing reasons is limited to iel%ation of an caisling facility to a replament location 
within the cowry of lh t  existing facility upon m'nen notification to lhc Ofice of Licensure md 
Certification. 

(j) A heallh care pmvider who mnisthe requirements ofparagraphs (b) and (i) mu51 diiclos.e his or 
her invc~onent inlcrcrt to his or her patienis as provided in s. 455.7UI. 

History.--s. 7,ch.92-178; s. 89,ch. 44-218; s.60,ch. 95144; 5.35, oil. 95-146.5.8. fh. 962%; s. 1083, 
ch. 97-103; s. 78. ch. 97-261; s. 70, ch. 97-264; s. 263, ch. 98-166; s. 62. ch. 98-171. 
. Nole.-Fomers. 455.236. 



455.654 Flnancisl arrangemenu between referring health care pmvlders and providers of 
hcalth care services.- 

(1) SHORT TITLE.-This section may Be ciled as thc "Patient Self-Rtferml Act of 1992.' 
(2) LEGISLATIVE MTENT.-Kt $&cognized by the Legislatun chat the referral o f r  patient by a 

hcalth care provider to a provider o f  health care services in which the referrin° healrh care provider has an 
invcstmen[ ~ n t c m f  rcpr&nu a potential conflict o f  interest. The Legislature 5nds r h w  referral practices 
may limit or eliminate cmpctitivt alternatives in the health cam rcrviccs market, may rcsult in over 
utilization orhcalth rn services, may increase costs to !he health care system, and may adversely affm 
the quality of healrh c'm. 7hc Legislature ako recognizes, however, tha~ it may be appropriate for 
providers to own entities providing health care services. and to refer patients to such cnritics, as long as 
ctnain safc~uards arc present in ihc m x e m m t .  It is the intent ofthe Lerislatum lo provide midance w 
health carc providers regarding prohibitcdpatient refemld between healthcare and &titics 
providing hcalth care services and topmrect the people o f  Florida fmm unnecessary and castly health care 

I : (3) DEFINITIONS.-Fortlie purpose o f  this section. the word, phrase, or term: 
(a\ "Board" means anv o f  the followine boards relatine fothe resom,ve arofessions: the Board of 

1 I Medicine as created ins. k8.307; the BOG of0s~opathi;~cdkine'ac crcahd ins. 459.053; the &d of  
Chiropmtic Medicine as crca~ed n s. 460.404; h e  0ok.d of Podaalri: Mediriee as rrtalcd in 5 46 1.W: 
the &ard ofOotomeW ar crca!ed in s. 463.003: Lbc Board o f t ' ksmac~ zs crcacd in s. 465.W; and the 
Board o f  ~ e n t k b y  as &arid in s.466.004. 

(b) "Comprehcnsivc rehabililafion services" me&% rervkes that are provided by hcalth can 
profcssjonals licensed under pan I or pan 111 of chapter 468 or chapter486 lo provide speech,occupational, 
or physical therapy services on an oulpaticnt or ambulatory baris. 

(c) "Designated hcalih services" means, for purposes of this section, clinical laboratory services, 
physical thcrapy xrviees, comprehehcivc rehabililative savices, diagnostic-imagins services, and radiation 

. rhcrapy services. 
(d) "Diarnostic imaging services" means magnetic resonancc imaging, nuctear medicine, angiography, . . 

aneriography, comp~tcd lomosaphy, poritror. emission lomogmphy. digi:al vmcuiar imaging ( . bror.ckgraDhy. lymphangiography. sp!cnography~ uluasound, EEC, EKG, g e n e  canduction itudics, and - - - .  
evoked $t;ntials 

(c) "Direct suwrvision" mms s u w ~ b i o n  by a physictan who a present In the office sulfe and 
imm;diately available to provide arris&ce and direciion throughuul I& time services arc being prfbrmd 

(0 -Entiw" means any individual. ~ ~ r t ~ e n h b .  firm. comoration, or other business enriw. 
I (9,  air karkct valui" meam value in arms'1;ngth~rn~ili~s'consinenl with the gekrsl tnarkn 

value, and, with respect to rentals or lcases, h e  value o f  renlal property for general commercial p-. 
not raking into acwunt iu intended uw, and, in the care o f  a,leav o f  space, not adjusted to reflect the 
additional value the prospeciive lessee or lessor would amibule to the proximity or convenience to the 
lessor where the lessor is a potential source ofpatient r c f m i s  to the last+. 

! (h) 'Group practice" means a group of rwo or more health cam providers Legally organized ar a 
pamenhip. professional corpmation. or similar association: 
' I. lnwhich each hcalth'cam who is a mcmber oflhe group pmvides rubstantially the full 
ranee ofsewiccd which the health care mvider  roulinelv vrovidcs. indudinn medical care. ennmLalion. , -~ 

. diapnosis, or neauneirt, tkough rhe jo& use o f  shared o#cc spa&, faciltie; equipment, 8nd p e m ~ l f f ;  
i 2. For which sUbs(anfia1ly at1 o f  the services o f  the health ~ n p r o v i d e n  who arc mcmkn or  the 

group are provided h u g h  the gmup and an bi!led in the name of the groupand mounts so w i v e d  are 
m t c d  s rcoeipis ofthe grwp; and 

3. In which the overhead expenws of and the income fmm the practicc are disbibutcd in aewdance 
with mclhods previously deermined by rnmben ofche noup. 

(i) " ~ e a l h  carc pmvidn" means any phy3ician lieensedender chapter458, chaper 459, chapter 460, 
I or cha~ter 461. or MY heallh care ~mvider  licensed under cha~ter 463 or chaotn 465. 
8 (jj 'Immediate family mcm& means a health care pro;i&<r spouse, child, child's spause, i 
I grandchild, grandchild's spouae, parent, parent-in-law, or sibling. 

(k) "invrrrment intmst" means an equity or dcbt security issued by an entity, includmg, without 
limitation, shams ofstock in a corporation, units or other intcresu in a partnerrhip, bonds, debennvtq 
notes, or other equity interenr or debt insrmmenls. The following investmrnl interests shall be excepted 
hom this definition: 



I .  An investment interest in an entity that is the sole providcr of designated healrh services in a nual 
area: 

2. An i n w n e n t  inlerest in nares, bonds, debentuw, or ocher debt insuumenu W e d  by an entity 
which provides designated hcalth services, u an integral part of e plan by such en~iry to acquire such 
inveslor's equity invcslmcnl intercsl in the entity, provided that the'mtcrc~t rate is consislent with fair 
market valuc, and that the maturity date ofthe notes, Lmnds, debenruws, or other debt instruments issued by 
the entity to the investor is no1 later than October 1, 1996. 

3. An investment inferest in real pmpmy mulling in a landlo&tenanl relalionship berween che heallh 
c& provider and the entiry in which the equity interesr is held, unless he rent is dctcrmined, in whole or in 
pan. by the business volume or pmfilsbilify of the tenant or exceeds fair market value; or 

4. An invcshnent inrerest in an entity which OWN or leares and operates a hospital licensed under 
chaptcr 395 or a nursing home facility licensed under chapter 430. 

( I )  'Investor" means a person or entity owning a legal or beneficial ounership or invrztment inter- 
directly or indirectly, includin$ without limitation, through an immediale famiiy membn, wud, or another 
entity related lo thc invcstor within lhc meaning of 42 C.F.R s. 413.17, in an entity. 

(m) "Ouhide referral for diagnostic imaging services" m w s  a referral o f a  patient to a p u p  practice 
or sole providcr for diagnostic imaging xn i ce s  by a physician who iri not a member of the group practice 
or ofthe hole provider's practice and whodoa  not have an inves!ment intcru in the group practice or sole 
provideis practice, for which thc ! p u p  pranice or sole provider billed for both the technical and the 
professional fee for the patient, and ihc patient did not bccome a patient ofthe group practice or sole 
provider's practice. 

(n) "Patient of a group prauice" or Ypaticnt of a soie provider" means E patient who rescivcs a ' 
physical examination. evaluation, diagnosis, and development o f a  trcament plan i f  medically necessary by 
a physician who i s  a member ofthe group practice or the sole provider's practice. 

(0) "Refeml" means any referral of8 paticnc by a hcalth care providn for health can services, 
including, without limitation: 

1. The fowardin~ of a walfcnl by a health ewe Dmvidcr to another health carc wmvider or lo an entiw 
which provides or supplies &signaled hcallh serviccs or my olhcr hcalth care item or sewice; or 

2. The reawn or establishment ofa  dan  ofcarc bv a hcalih care Drovidcr. which includes the 
provision of &signaled hcalth services or'otha hcalth &re item or service. 

3. The following orden, raommmdations. or plans of care shall not CwutiNte s refeml by a health 
care providcr: 

a. By a ndiologiu for diapouic-imaging services. 
b. By a physician specializing in l!t provision ofrediation therapy serviccr far such services. 
c. By a medical oncologist for drugs and solulionr lo bc prepared and administered intravenously to 

such oncologist's patient, as well as for Ihe supplin and equipment uwd m eonncction themirh to mat 
such patient for cancer and the complkalions thereof. 

d. BY a cardiolopiu For cardiac cathcterizarion s m i c n .  
e. 8; a patholo,&t for diagnoaic clinical laboratory lesu and pathological exmination services, if 

.furnished by or under the supervision ofsuch pathologist pursuant to a comlocim rquencd by m&er 
. - 

f. By a hcallh carc provider who is the sole provida or mcmber of a group prscrico for dtsignatcd 
health services or other health can  items or ravicw that m orescribed or movidcd xllclv lor such 
referring health care provides or p u p  practice's own pztiienq and tha  provided or krformed by or 
under the direct supervision of such referring health carc providcr or gmup practice; provided, however, 
thal effective Iulv 1, 1999. a physician licenxd punuanl to chaptcr 458. chaoter459. chapler 460. or . . -  
chapter 461 mayrefer a paliens lo a sole provider or goup pmiice for dia&&ie imaging selvic&, 
excluding radiation therapy services, for which t h c ~ &  provider Or p u p  pncucc halid both the ~tchnical 
and ihe professional fee for or on behalf of thc patient, lfthe referring physicim har no invcstmmt inraest 
in the pdctice. Tke diagnostic imaging wnricc n f emd  to a gmup w sole provider must be a 
diagnostic imagingwice  nonnaily povided within the scope of practice to the palicnls if the gmup 

I praclicc or sclc pmvider. The gmup practia or sole piuvidu may accept no more that IS pcrecnt oflheir 
patients receiving diapostic imaging services from outside referrals, excluding radiation therapy scrviccs. 

yC g. By a health care provider for services provided by an ambulatory surgkal center licsnsed under 
. chapter 395. 

1 



h. By n health care provider f a  diagnostic clinical labontory arvices where such wrviccs are directly 
related to renal dialysis. 

i. By a urolqist for lithotripsy services. 
j. By a dentist for dental services performed by an employee of or health care provider who is an 

independen! contractor with the dentist or group practice of which the dcnlirr is a member. 
k. By a physician for infusion therapy services lo a patienl o f  tha: physician or a member of that 

phyiician's group practice. 
I. By a ncphrologin for renal dialysis services and supplies. 

' 
(p) 'Present in the oftice suite" means thal the physician is actually physically prerenf; provided 

hawker, that the health cart provider is considered~hysi~all~ present &ring bricfuncxpn<;d abscnces as 
well as durine mutinc absences of a shorl duration if the abwnces occur durine time.oeriods in which the " - 
hcalth care provider is otherwise wheduled m d  ordin&+ly expected to be pmwnt and the abscncu do not 
conflict with any other requirement in thc Medicare program for a particular level orhealth care provider 
supervision. 

(q) "Rural area" m w s  a county with a population dcnsity ofno greater than I00 pemns per squarc 
milc, as defined by the United States Census. 

(r) "Sole provider" means one h&h care pntvida licensed undcr chapter 458, chapler 459.chaptcr 
460, or chapter 461. who mainlains a separate medical offce and a mcdical practice separate from any 
other health a r e  provider and who bills for his or herservices separately form the scfviccs pmvided by any 
other health care provider. A sole provider shall not share overhead expenses or professional income with 
a?y olhn pcnon or group pmtice 

(4) REOUIREMENTS FOR ACCEkTNG OUTSIDE REFERR41J FOR DlACNOSTlC 
IMAG.NG.: . 

(a) A group pncrice or sole provider accepting outside rcfmals for diagnostic imaging scrvices is 
required to comply with the following conditions: 

I. Diagnostic imaging services must bc pmvidcd exclusively by a gmup practice physician orby a 
full.time or pa!-time employce of the gmup pnctice or of the sole provider's pnctiee. 

2. All equity in the group practice or solc provider's pnctice accepting ouuide rcknals for diagnostic 
imaging must be hcld by the physicians comprising Ute group pactice or the sole provider's practice, each 
ofwhich must provide at least 75 percent of his professional services to the group. Altcmativcly. the p u p  
must be incorporated undcr chapter 617, Florida Statutes. and must be cxempt under the provisions ofihe 
Internal Revenue Code 501 (c) (3) and be pan of a foundation in existence prior to January I .  1999 that is 
created for the purpose orpt ienl  c m ,  m e d i d  education, and research. 

3. A group practicc or sole provider may not enter into. extend or renew any connsct with a practice 
management company that provides any f m c i a l  incentives, directly or i n d k t l y ,  based on an increase in 
ouuide referrals for diagnostic imaginp services from any group or sale provider managed by the m e  
pnoicc managanent company. 

4. The uouv p~acfice or sole provider accepcinr! outside rcrenals for diagnostic imaging services m u s  
bill for both-. ikfcsslonal and tichnical c o m i n e ~ t  ofthe service on behaljof the pati&&d no portion 
of the payment, or any type of consideration, either directly or indirectly, may be shared with the referring 
physician. 

5. Grmp practic.3 or sole p v i d e n  b a t  have a Medicaid provider agreement wilh the Agency for 
Health Care AdminisIration must fmish diagnostic imaging services to their Medicaid patimu: and may 
no! refer a Medicaid recipient to s hospital for ourpa~ienidi~~os!ic imaging services unless the physic& 
furnishes the hosairal with documentation dcmonrrratinr the medical nc~cssitv for such e referral. If 
necessary. thc Gency fot Health CM Ahinishation may apply for e federai waivcr lo implement (his - ~ . .  . 
subpara&aph. 

6. All group practices and sole provarn accepting outside referrals for diagnostic imaging shall report 
annualty to the Agency for Health Care Administration providing the number ofoulside r e f m l s  a c a p c d  
for d i i ~ i i c  imaginp services and the mtal number of all patienis receiving diagnostic imaging rmiccs. 

fb) If a group practice or iolc provider accepts an outsidc r e f e d  for d q n m t i c  imaging services in 
violation of this subsection or if a group pfaclicc or rok  pmvidcracccpa outsidc ref'ls for diagnostic 

! imaging services in excess ofthe p s n t a g c  limilation rrlabl~hcd in subparagraph (a)2. of this subsection, 
the group practice or the sole pmvider shall k subjat to che penalties in subseaion (5). 

(c) Each managing physician member of agroup practice and each sole provider who accepts outside 
referrals for diagnostic imaging services shall submit an annual anenation signed underoath to the Agency 



for Health Care Adminirtntion which shall imlude the annual rcpon rcquired under s. 455.654 (4) (a) 6. 
. and which shall Funher confirm that each group piactice or sole provider i s  in compliance with the 

percentage limitations for accepting ouuidc mfemls and the requinmenu, for accepting autsidc rcfenals 
listed ins, 455.654 (4) (a). Theagency may verify the repwt submitted by gmup p w i c c s  and sot= 
providers. 

( 5 )  PROHIBITED REFERRALS AND CLAIMS FOR PAYMENT-Exccpt ss provided in this 
wction: 

(a) A health care provider may not refer a patient for the p o v i s i ~ n  o f  dcsignatcd.healrh services to an 
entity in which the health cam provider is an investor or has sn invcshncnt interest 

& (b) A health care provider may not refer a patient for the ~ v i s i o n  or any other health care item or 
service to an entity in which the health care provider is an investor unlcsr: 

1. The providefs invezment intms: is in registered securities purchased on a nalional exchange or 
over-the-counter market and isrucd by a publicly held corponlion: 

a. W o x  sham are traded on anstional exchange oion the over-the-counter market; and 
b. Whox total assee at h e  end of  lhc corwrarion's most recent fiwal Quarter exceeded S5O million: or 
2: With ~spec t~ to  an mliq other than a piblicly held corporation dex~ibed in subparagaph I., and'a 

referring provider's urvament inters1 in such mtity, each o f  the following rcguiremenh me met: 
a. No mom than 50 percent of the value of the investment interests arc held by investors who are in a 

posilion to makc referrals lo the entity. 
b. The s e n  undcr which an invcwmmt intotst is offered to an investor who is in a position to make 

rcftrrals to the entily a n  no different from ihe terms offired to investors who arc not in a positim to maks 
such rcfcnals. .. 

c. The t e n s  under which an investment intmst is offered to an investor who is in a porition to make 
referrals to the entity arc nor related to the pmviolis or cxpaeted volume of refardh from thac inveslor lo 
the entity. 

d. There is no requirement that an investor make referrals or k in a posilion lo d c  referrals to the 
entity as a condition for bcwming or remaining an investor. 

3. With reswt  to eilhcr such cntity or publicly held comoration: 
a The entlw or =oparal;un d o u  not 1-1 fvnds to or guaranteed loan for an tnwsror who is in a 

wsii:on lo m&e nfemls 11 h e  entity or c w r a t i o n  ~f the invallor Lses any par! of such loan to ohlain the . . 
i n v m e n t  interat. 

b. The mount distributed to an investor rcprcxnting a r a m  on the invcstmcnt inrerest is dircOly 
pmponional lo the amount of [he capital investmen6 including the fair marlrn value of any pncpcralional 
services rendered, invested in the entity a corpmtion by thai investor. 

4. Each board and, in the caw of hospitals, the Agency for Healh Can Administration. shall 
encourage the use by licenwes ofthe declaratory mtemcnl proccdurc to determine the applicability of this 
section or any ~ l e  adopted pursuant l o  this rcctiw, as it applies rolcly lo the licensee. Boards shall submit 
lo ihc Agency for Hcalth Care Adminisnation the name of any entity in which a povidcr invcment 
intercsi ha, ken approved pmuanr to *is section. and thc Agcncy for Health Care Admininntion shall 

~~ . 
adapt rules providing for &odic quality assurance and utilizatioa review ofruch entities. 

[c) No claim for wannent mav be ~rcscntcd by an enlitv to any individuaLthird-uarrvwor. or other . . .  - . 
entity for B service f&&cd P i & ~ t  i o  a lcfenal~ohibited under this section. 

(d) I fan entity collects any amount that was billed in violadon ofthis section. Ikc sntity shall ~~FIIR~ 
such amount on a timely basis to the payor or individual. whichever is applicable. 

(e) Any prxmn thar presents or ceiscs lo be prescnkd a bill or a claib; for r c ~ c e  that such pcnw 
knows or should know is for a service for which wvmcnt may nor be ma& undv oaraeraoh ic). or for . u .  ... 
which a refund has not been made undcr para&hid). shall bc subject to a civil penalty of not more than 
S15.WO for each such scrvice to bc imposed and collected by thc appropriate board. 

(0 Any health care provider or other enlity that enters mto an arrangement or scheme, such as a 
cross-rcforal arrangement, which the physician or entity knows or should know has a principal purpose of 
wur ing refurals by the physician to a pa~Iuularcntity which, ifthe physician directly msdc rcferrak to 
such entity, would be in violation o f  this section, shall k subject to a civil penalty o f  not more than . 
SIQO.000 for each such circumvention arrangement or scheme to k imposed and wllec~d by the 
sppropri3:e board. 

(B) A violaion of this section hy a health care povider shall constiUte gounds for disciplinary action 
to be a c n  by the applicablcbard pursuancto s. 45833 I(Z), s. 459.015(2), s. 460.413(2), s. 461.013(2), s. 




