STATE OF FLORIDA

BOARD OF MEDICINE
o ] o | Final Order Ng AHCA-97-0496 DatcS _? ‘5 7
o ' FILED"
IN RE: THE PETITION FOR DECLARATORY : Agency ﬂ: gg:g Care Administration
STATEMENT OF HUGO GONZALEZ, M.L ENCYOLERK UL
_ . ?; 1, Agency |¢ &-:\ .
L et s o - Deputy Asency Clerk ‘

_ This cause came before the Board of Medicine (hereinafter Board) pursuaﬁt to §120.565,
N Fla. Stat., on April 5, 1997, for the purpose of considering the Petition for Declaratory Sta@ég{xent '

- wofiled.on.behalf of Hugo.Gonzalez, M.D. (hereinafter Petitioner) The Agency for Health C‘I?!rg_
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Administration (hereihaﬂer AHCA) appeared before the Board for the purpose of addressing the
interpretation to be made by the Board. Having considered the petition, the arguments submitted | _
by counsel for Petitioner, counsel for AHCA, and counsel for the Board, and being fully advised .

* in the premises, the Board , makes the following findings and-conclusions. ... o .v /sl i N b e o

FINDINGS OF FACT -
1. -Petitioneij is licensed to practice medicine in Florida pursuant to Chapter 458, Fla.
Stat., having been issued license number ME 0034604.
| 2. Petitioner is a sfecialist in pulmonary medicine. He is in private practice and
maintains hospital privileges at facilities where he practices.
3. In 1993, Petitioner was asked to see a patientl in a hospital emergency room Where his
. m edical group was “on call” for internal medicine cases. The patient was admitted to the

- hospital after ingesting an overdose of Tylenol. Petitioner prescribed an antidote and ordered
\

L}



tests for liver damage. Petitioner also requested a psychiatric consultation, which was performed
by another doctor. Petitioner treated the patient for three successive days, after which the lpatielllt |
was discharged from the facility. Petitioner bad no further professional contact with the patient.

4, During Petitioner’s treatment of the patient, the liver tests and the psychiatric report
generated from Petitioner’s first contact with the patient were utilized in treating the patient. .,
During the course of treatment, Petitioner generated certain medical records, some of which™ = =T
-becamc part of the patient’s hospital chart. |

‘s, Subsequem to the patient’s dlschargc Petitioner received from the facxhry cop-n::s cf

-n

certain of the hospital records regarding the patient. These records included a copy of the

B et R S -

psychiatric report. Petitioner asserts that it is common practlce for this facility to provxde

call” physicians with courtesy copies of hospital records for the physician to maintain in the
physician’s office.

6. Petitioner has maintained the records provided by the facility.

7. On two different occasions, the patient sent Petitionér releases requesting Petitioner to
furnish information about her care to two different state bar associations. Petitioner complied
with each of these reduests. |

8. Subsequently, the patient demanded that a complete copy of the patient’s hospital
records be provided directly to the patient by Petitioﬁer. The patient had previously been
unsuccessful in obtaining these same records from the facility and from her treating psychiatrist, |
who refused to provide the complete records on the basis that such disclosure was not in the '

: . patient’s best interest.
- 9. The patient has now filed a civil lawsuit in federal court naming Petitioner as one of

the defendants in an action seeking among other things to compel Petitioner to provide the



" chart that the facility provided to Petitioner.

patient with a copy of the complete hospital records including the psychiatric report gen’eratéd as
a result of Petitioner’s request for a psychiatric consultation.
10. The patient has agreed to dismiss Petitioner from the pending legal action if '

Petitioner will agree to release the entire hospital record that is currently in Petitioner’s

- possession.

11. The facility at which the patient was treated is also a named defendant in the legal
action and has requested that Petitioner not provide the patient with any records from the hoépital-

12, Petitioner is aware of the provisions of §455.241(1), Fla. Stat., regarding release of
patient records. However, he is also aware of the provisions of §394.459(5)(a), Fla. Stat., and
§395.3025, Fla. Stat., with regard to release of patient records. At this point, Petitioner is unsure

of his Jegal obligation with regard 1o the patient’s request for a complete copy of those mcd_ical

..records pertaining to the patient that are in Petitioner’s possession.

13. Petitioner states that he may be willing to release a complete copy of the patient’s
medical records directly to the patient if it is determined that Petitioner would not be in jeopardy
of having his license to practice medicine in Florida disciplined for complying with the patient’s
request,

14. Therefore, Petitioner asks the following questions:

a. Are copies of hospital records that are forwarded to a consulting

physician governed by the provisions of §455.241, Fla. Stat., or §395.3025, Fla.

Stat.? '

b. Are records generated by a consulting physician in connection with a
hospitalization, and incorporated into the hospital chart, governed by the

provisions of §455.241, Fla. Stat., or §395.3025, Fla. Stat.?

c. If the hospital objects to disclosure of hospital records that are



forwarded to a consulting physician or records of the consultant which have been
incorporated into the hospital chart, relying on §395.3025(2), Fla. Stat., does that
consulting physician have any legal or ethical obligation to honor that objection?
d. Under either statute, does the consulting physician have the discretion to
‘ choose whether or not he will furnish records of treatment for mental or emotional
conditions directly to the patient, and may he legally and ethically furnish such
records to the patient?
e. Are the records of medical treatment for a drug overdose, for which
there has also been psychiatric treatment during the same hospital stay, considered

16 be “records of treatment for mental or emotional conditions” for purposes of -
§455.241, Fla. Stat.,, or §395.3025, Fla. Stat.?

15. AHCA did not dispute any of the factual assertions set forth by Petitioner. Neither
Petitioner nor AHCA or any other interested person has requested a §120.57(1), Fla. Stat,,
' . hcaring.

16. This petition was noticed by the Board in Vol. , No. , dated , 1997, of the Florida

Administrative Weekly (p. ).

LUSY W

1. The Board has jﬁn’sdiction over this matter pursuant to §120.565, Fla. Stat.
2. The pctition filed in this caus;: is in substantial compliance with the provisions of
§120.565, Fla. Stat.
| 3. The Board finds that Petitioner, Dr. Gonzalez, has the requisite interest to receive a
declaratory statement from the Board in that he is a licensed medical doctor who proposes a
stated course of action and requests an interpretation of specific provisions of the law which

. relate 1o that stated course of action.

4. In considering the questions presented by the Petition for Declaratory Statement, the
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Boarc;i of Medicine specifically limits its interpretation to the pro‘v;isionsf of §455.24l,‘ F.l;. Stat.
The Board of Medicine does not exercise any jurisdiction pursua:it to those sections of Chapters
394 and 395, Fla. Stat., that are cited in the Petition for Declaratory Statement. .

5. -With regard to all of the questions raised in the Petition for Declaratory Statement, fcﬁe
Board of Medicine concludes that once a medical record of any'.type becomes a part of a |
physician’s medical record such, document must be handled and maintained in compliaﬁce with
§45.5 .241, Fla. Stat. In that regard, the Board of Medicir;e directs Petitioner to Rulhe 59R-9.00;.’;; -

' F.A.C. Paragraph 3 of that rule provides that:

-

The medical record shall contain sufficient information to identify the patient,
support the diagnosis, justify the treatment and document the course and results of -
treatment accurately, by including, at a minimum, patient histories; exarination
results; test results; records of drugs prescribed, dispensed, or administered;

’. reports of consultations and hospitalizations; and copies of records or reports or
‘ er documentation obtained er health care practitj at the request of
the physician and relied upon by the ician in determining the appropriate

treatment of the patient. (Emphasis added)
" Without commenting on any requirements of §394.459(9)(a), Fla. Stat., or §395.3025, Fl4. Stat., |
the Board of Medicine finds that a hospital record provided to the “on call” physician who
treated the patient, must become part of the patient’s record maintained pursuant to §455.24.1_,
Fla. Stat., and therefore, subject to the requirements of §455.241, Fla. Stat. This would
absolutely include any reports of cousultihg physicians, including psychiatric reéorts.

- 6. Section 455.241(1), Fla. Stat., provides in pertinent part that every health care
practitioner licensed by the Board of Medicine, upon the request of a patient or the patient’s legal |
representative, shall:

(. . .. furnish in a timely manner, without delays for legal review, copies of all -
reports and . . . including x-rays and insurance information. However, when a

patient’s psychiatric [records], . . . are requested by the patient or the patient’s
legal representative, the practitioner may provide a report of examination and



. treatment in [ieu of copies of the records. Upon a patient"s; written request, ,
complete copies of the patient’s psychiatric records shall be provided directly to a -
subsequent treating psychiatrist.

The use of the term “may” in relation to the decision of the practitioner 1o reiease copies of the
psyclﬁatric' records or a report in lieu of the psychiatric records, clearly provides for such |
&ecision to be within the professional discretion of each practitioner. Once such records become.
a part of the medical record maintained by the physician, they fall within the professional
discretion proﬁded in §455.241(1), Fla. Stat.

: ' 7. The Board of Medicine notes that records of medical treatment for a drug'-bve-rdoséare
not in and 'of. themselve's “psychiatric” records for the purposes of §455.241, Fla. Stat. Hox;v-cve-r,_
in a given case, such records might well be, in whole or in part, psychiatric records.

' 8. Petitioner’s exercise of discretion will be reviewed by the Board of Medicine ifa -
legally sufficient complaint is filed in relation thereto. In conducting such a review,.the B_o_ard of
 Medicine wéul_d look at the matter as a;tandg{d of care issue. Depending on the.ci‘l.'cumstanlc,_es‘
of an individual case, the Board of Medicine would attempt to determine whether Petitioner’s
exercise of discretion was appropriate or not.

WHEREFORE, in light of the specific facts set forth in the Petition for Declaratory
Statement aﬁd adopted herein, the records described in the Petition for Declaratory Statement are .

clearly part of the medical records Petitioner is required to maintain pursuant to §455.241, Fla.

\; Stat., and pursuant thereto, Petitioner must provide the patient with a copy of the patient’s

medical record, Whether any of those records are psychiatric records, which may, in the

iiscreﬁon of Petitioner, be replaced with a report of treatment and withheld from the patient, is a

"discretion to be determined by Petitioner. However, Petitioner should be aware that .

—r

.gally sufficient complaint, the Board of Medicine is authorized to review the



. exercise of his professional discretion to determine if he met the appropriate standard of care in

dec1d1ng either to release the complete copies of all of the patient’s records or to release a report - |

of treatment in heu of copies of psychiatric records that are contained therein.

+

]

This Fina] Order takes effect upon filing with the Clerk of the Agency for Health Care
- Administration.

' DONE AND ORDERED this_ £ & ,.,J L Ewd dayof s (LQOV ,1997.

BOARD OF MEDICINE

£luad Ot

EDWARD A. DAUER, M.D.
CHAIRMAN

‘A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDERIS. |
ENTITLED TO JUDICIAL REVIEW PURSUANT TO §120.68, FLORIDA
STATUTES. REVIEW PROCEEDINGS ARE GOVERNED BY THE

- FLORIDA RULES OF APPELLATE PROCEDURE:~SUCH PROCEEDINGS - ! o

-MAY BE COMMENCED BY FILING ONE COPY OF A NOTICE OF APPEAL '

WITH THE CLERK OF THE DEPARTMENT OF HEALTH AND A SECOND
COPY ACCOMPANIED BY THE FILING FEES REQUIRED BY LAW, WITH
THE DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT
WHERE THE PARTY RESIDES OR THE FIRST DISTRICT COURT OF |
APPEAL. THE NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS
OF RENDITION OF THIS FINAL ORDER.
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@ | AMENDED CERTIFICATE OF SERVICE

' THEREBY CERTIFY that a true and correct copy of the foregoing Order has been provided by
'+ certified mail to Hugo Gonazlez, M.D., 3661 South Miami Avenue, #1008, Miami, FL 33133~
4265, David P. Dittmar, Esquire, 3250 Mary Street, Suite 400, Coconut Grove, FL 33133, and

_interoffice delivery to Larry McPherson, Jr., Chief Attorney, 2727 Mahan Drive, Tallahassee,

Florida 32308-5403,- at or before 5:00 pm, this : day of

Mew 1o,
—




. g:E;RTIFlQA TE Q. E SERZIQE‘
I HEREBY CERTIFY thata tn;e and correct copy of the foregoing Final Order h.;,ts been |
provided by United States Mail to Hugo Gonzalez, M.D. ¢/o David P. Dittmar, Esquire,Dit_tmar
& Hauser, P.A., Continental Plaza, Suite 400, 3250 Mary Street, Coconut Grove, Flornida 3313'3,
and by inter office delivery to Larry G. Mcf;herson, Jr., Chief Medical Attorney, Agency for
Health Care Administration, 2727 Mahan Drive, Tallahassee, Florida 32308, this ___-

' day of , 1997




PETITION FOR DECLARATORY STATEMENT
PURSUANT TO FLA. STAT. SEC. 120.565

.Ndme of Petitioner: HUGO GONZALEZ, M.D:

Address of Petitioner: c/o DITTMAR & HAUSER, P.A.
' ' ' 3250 Mary Street, #400
Coconut Grove, F1 33133

Name of Agency: Florida Board of Medicire

, Statutory provisions on which declaratory statement is soug ht- .
Fla. Stat secs. 455.241(1), 395.3025(2}, and 394. 459(9)(1995);

i

Description of how these statutory provisions affect petitioner:

‘Petitioner, a specialist in pulmonary medicine, is - in
-private practice and maintains hospital privileges at facilities,
where he practices. 1In 1993, he was asked to see a patient in a
hospital emergency room where his medical group was "on call" for.
internal medicine problems. The patient was admitted to the

. hospital after ingesting an overdose of Tylenol, and Petltloner

prescribed an antidote and tests for liver damage. ~“Pétiticger "

also requested a psychlatrlc consultation, which was performed by
another doctor. Petitioner saw the patient for three successive
days, at which time she was discharged. He had no further
personal contact with the patient. He generated certain records,
some of which became part of the hospital chart, and he also

- .received copies of certain of the hospltal records including a

report by the psychiatrist.

On two different occasions, the patlent sent releases and
requested that Petitioner furnish information about her care to
- two different state bar associations, which he did. Subsequently,

she demanded that he furnish the entire record directly to her.
She had previously demanded her hospital records from both the
hospital and her treating psychiatrist, who refused to furnish
the records on the basis that disclosure was not in the patient’s
best interest.

Before Petitioner responded to her latest request, the
patient filed a Federal lawsuit against the hospital, the
psychiatrist, the Petitioner, and the Attorney General, claiming
that she was impermissibly discriminated against. . Her Complaint
(copy attached) asserts that the hospital, the psychiatrist, and.-
Petitioner have violated the Americans with Disabilities Act. '
She asked for a declaration that section 395.3025 (2}, which
provides that a "licensed facility" may refuse to furnish records



"of treatment for mental or emotional condltlons except to a
psychiatrist, is invalid and that it is also in conflict with
section 395.459(9%) (a}] which permits a former mental patient to

designate a person or agency to receive such records and may, she -

asserts, allow the patient to designate herself as the recipient.
She seeks an injunction against the Petitioner, as well as
attorneys’ fees under the Americans with Disabilities Act.

, The Petitioner is placed in a dilemma. The patient. asserts
that she will dismiss him from the lawsuit if and only if he
turns over his complete patient file to her. He believes that
his own duty regarding medical records is prescribed by section -
455.241(1), which (like section 395.3025(2) for "facilities"}
allows an individual physician to refuse to furnish records of
treatment for mental or emctional conditions except to a
psychiatrist, and states that he "may provide" instead’a “report
of examination and treatment." Petitioner believes that the, use
of the word "may" renders this decision discretionary with -the
physician, so that he cannot be compelled to produce records of
treatment for mental or emotional conditions except to a
psychiatrist. . However, he does not know whether he may, legally
and ethically, provide such records directly to the patient if he
desires to do so. As previously stated, he mlght be willing to
produce his records to the patient if there is no legal or
ethical impediment to such production. .However, since some of .
his' records are alsc part of the hospital chart, the choice is
not entirely his. The hospital, which is actively defending the -
case, has requested that nothing which is included within the

... . . hospital chart should be produced.. Petitioner the;eﬁora@xe?uests.n;

answers to the following questions:

1) Are copies of hospital records that are forwarded to,
a consulting physgician governed by the provisions of
section 455.241, or section 395.30257?

. 2} Are records generated by a consulting physician in
.connection with a hOSpltallzatlon, and incorporated

- into the hospital chart, governed by the prov151ons of
section 455.241 or section 395.30257?

3} If the hospltal objects to disclosure of hospltal
records that are forwarded to a consulting physician or
records of the consultant which have been incorporated
into the hospital chart, relying on section
395.3025(2), does the consulting physician have any
legal or ethical obligation to honor that objection?

4) Under either statute, does the consulting physician
have the discretion to choose whether or not he will
furnish records of treatment for mental or emotional
conditions directly to the patient, and may he legally
and ethically furnish such records to the patient?

[PEE T



S) Are the records of medical treatment for a drug
overdose, for which there has also been psychiatric
treatment during the same hospital stay, considered to
be "records of treatment for mental or emctional
conditions" for purpcses of section 455.241 or section
395.30257? ’

Petitioner requests a determination by this Board of his duties:
in relation to the medical records, as described herein.
Essentially, he needs to know whether he may legally and
ethically provide to the patient (1) those records which were
included in the hcospital chart, and (2) those records which were
not included in the hospital chart. ‘

’M}gyﬂmﬂ@
HUGO GONZALEZY M.D.,.
Petitioner ‘
3661 S, Miami Avenue, #1008

Miami, F1 33133

November 5 ,1§96

WE HEREBY CERTIFY that a true and correct copy of this Petition”

was mailed this _g@&Mday of __Mivewbeors , 1996, to:

Marm Harris, Executive Director Alan Grossman, Esd.

Florida Board of Medicine Office of the Attorney General
1940 N. Monroe Street 2020 Capital Circle S.E.
Tallahassee, Fl1 3235%5-0750 Alexander Building, #308

Tallahassee, F1 32308

DITTMAR & HAUSER, P.A.’
Attorneys for Petitioner -
3250 Mary Street, Suite 400
Coconut Grove, Fl1 33133

By: A{ﬂu/AZ&QlZ-,ﬂ/

HELEN ANN HAUSER
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_ UBITED STATES DIEYRICT COURT
. SOUTEERE DISTRICT OF FLORIDA

l'w_ .cnn_xa pos, CASE No. 36- 219 1

Plaintiff, Paglstrate N MﬂREﬂe
W .‘ - .
DR. CARLOS E. STINCRR : anB |
DR. EUGO GONSALEE, (;;STRATE C
‘- MERRCY BOGPITAL, and POB JoﬂNSO ST .
BUTTERWORTR, ATTORNEY GENERAT : ST '
FUR THR STATR OF WLORIDA, ci- o om L
Defendantsy. =S T
. / #0032
m=rom . S
corLATIE S0l 3.

- X. TRTRODUCTION
. 1. This ie an sction for indunctive relief under Title IIT u‘:
th. Americans with Disabilities Act ("ADA®), and for d.euratoxy :
and injunctive relief under Title IX of the ADA. Chris Doe weeks
accase to bar complets medical records far four days at MNercy
Bo-piﬁl, and challenges ths refusal of defendants S8tincer,
Conzales, and Mezcy Howplital to release those records to har. These
defendants Justify thelr refusal on the basis of statutory
limitations placed by the 3tate of Flezida on aocess to medical
records which discriminste ageinat persons with mental
disabilities. Therefors, plaintiff challanges this statute under
Title IX of the Americans with Disabllitiss Act.
; . 2. All patients in rleride have a legal right to absolute snd

" sld 810 '82:61. 86.v0 'd3S
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" unimpeded access to thelr medical records unldcr L | 395;3025, '
Fla.Stat. The statute permits caly ous excepticn: persone who have . -
soaght paychlatria trestment or treatment for a 'mﬁl or
emotlonal® condition, § 395.3023(2), Fla.6tat., These persons may be
denied acomss to thajir treatment Zecords at tha acle, unrw.l.ivu.bl. '

 discyetion of thelr therapiat, The statute prescribes po standards
for a professional refusing a patiemt sccess to hexr records.

' -3 Sectionm 395.3025(2) does not provide any racourse fo:
Patignt to appaal awch denial. Undar tha ctatute, the only w!..l.on .
availahle to a parscn wishing to see his oa: ber mental health’
record is (o attempt to retain g paychiatriat (and an:LJ' a

 peychlatrist), and ask that tbe records be aent to him or hex. The

- ' complate racord can be sent tc the prycmt.ril‘t, bat net to the ..

. 1ndividna1 to whom ths record p-rt:d.u. 1f an individual ls nn-hlc )

or unwilling to obtaln thq services cof a psychiatrist, tha., ,

individnn.l. can be toully p:ocludod ,f.ra- lcol.l t:o h;L- or hcr S

4. The Florida Mental Health Act, more commonly known as th.
Baker Act, nls.o confers :LAght-' on patiants in "facilities,” as
defined at § 394.435 (5), Pla, 8zat. The statute provides that the
paticnt'a recoxd mEy be releassd to "such pereona and agencles ax _
designated by the patisat oz the patient’s guardian,”

§ 394.459(9){a), Fla. Stat., including, presumably, the patient
himself or hersslf. Bewly enacted ameudments to the statute also
parmit the patient to bave access to hlyg or her own records while
hospitalized, subject to certain standards. ¥hus, presently
hospitalized patients under the Bakex Act have greatar rights of

“bid 810 _ _ . 42:81 96.%0°43S
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accese to their recorde than people like Chi:il Doe, who are pot .
hoapitalized pursvant to the Bakexr Act.
XXI. JURISDICTION

ol o 0

-

5. This couzt bas jurisdiction gver these claims pursnant to -
28 ©.A.Cc. S$1331. It iwm eapowered to provide declaratory raelief . . ‘.
pucsuant to 28 U.8.C. $3201 and $2202, |
IXIT. PARTIES ,
6. Chriw Doa ls a practicing attorney with a hiatoxy of n-ntll
disability who is regarded by defendants Maxcy Eospital, Gonldc:“
and Stincer as baving a mental disability. T
7. Dafendant DY. Caxlos Stincer is & psychiatrist who sxmmined
and treated Chris Doe at Mercy Eospital between December 29, 1993
and m 31, 1993, | .
. 6. Defandant Dr. ¥uge Gonzalez is a psychiatrist who exanined |
Chrhbonathrc,!onpltﬂbctvunWZG, 1953 and Decembar
31, 1993. ‘

" 9. Defendant Mercy Bowpitel is a liceneed facility within the
meaning of § 395.302%. It is aleo & “facility" within the meaning
of the Baker Act.

10. Defendant Bod Ruttsrworth ig the Attaorney ‘Genaral of the
State of Florida and, as such, s its chisf law officer and is
responsible for enforuing the laws of the State of Florida. He is
sued in his officisl osxpacity omly. '

IV. PACTUAL STATRMENE

11. Plaintiff Chris Doe is an attornsy who is admitted to

grmt.ice in Florida. Plaintiff Doe has a history of aporsxia

e | )

- Eld B1l0 ) . LC:81 §968,t0 °d38
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batween tha ages of 13 and 16, whioh has been Sucoessfully reaclved
for the past eight years. Chris Doe bas not been in any kind of
tharapy for any mental condition for at least aight years. _ |

_12. Chrhboclsunohimudimm.dw-nt-, mun
adolascent had difficulty sdjustinmg to a series of nupnathu.-a
Around Christmas, 1393, a dispute octurred batween Plaintifts and
plaintiff s father relating to plaintiff’s ltop-nthu: Doa took
about 20 'I‘ylml tablets on Docomber 268, 1993.

13. When Doé‘s father leszned about the number of Tylenols -

Dos had taken, he called 911, Doe went wvolontarily and without
restraiut to the emergency room at Mercy Rospital.

1. Dos’zs stamach was pomped., Daspite telling Dr. ltinanr
‘that she Bad no inteantion of committing suicide, and that sha was

willing to stay at Nercy voluntarily, Uoe was held mvolnnhrtzy
pursnant to the Bakar Act at hercy Hospital. Throughout Doa’s stay,

there ves Do problem relating to her bebavior and no indicatios of -

any Xxind of mental illness. Marcy Hospital did not eeek to
isvoluntarily comsit Doa when sha decided to leave ou De. 31,

15. On the basis ¢f the recards released thus far to Doe, Do
diagnosis of mental i{llness was ever made by either Dr. Btincer or
Pr. Gonzalex. ) '

16. During Doe’s stay at Mercy Bospital, she was seen once by
Dr. Hugo Gonzalss for about fifteen minutes, and aither two or
three times by Dr. Carlos Stinoer for & totsl of about forty-five

miputed. She had navexr met either doctar before, nor did she have

4

..........

S2191 96.40 =38
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any subssquant contact with them.
s 11_. Shortly sfter her discharge, Doe went to mrdy Bospital
. 'te Tequest a copy of her records. At the time, the principle m
for haxr desire to ses ber records was her concern with the
. dmplicaticns of the reccrds for her application to the Florida and
.Gaotqh Rars.

18, Although any other patieat in Plorida has an absolute
atatutary right to sxewine his or ber trastment records under §
395.3023(1), Dow‘a Teguast to ses her records was denied bccanu. |
mzd.i.ng to correspondence from Narcy Boapital’s attorney, '1-.1;. '
provisions of this section do not spply to ...records of t.:ntna%at
for any mantal or emotiocnal condition at any othexr licensad

Y ) facility.” § 395.3025(2). |

1. Nevertheless, Dos pecsisted in her effarts to sae hax

t.ﬁonl.. Bbe met with Bylvia Ortis, pirector of Zeslith Intatﬁtilan

H-nmt and Medical Staff Sexrvioces at Mexoy noupita.‘l.- Ms. Ortiz

released wome, but not all, of Dos’s records. Sows of the records
that wvere en.rned.ov.r to Dow had white-out ovexr information ro.h.tod i
to diign.o-:l..l The records contained oo psychiatric notes written by
aithar Dr. Conzales or Ox. &tincer.

20. Ma. Otth gave Doe different reasons at diffsrent tises
for the refusal to release the entire racoid. VUitisately, Ort:’_,l
stated that Dr. Stinosr falt that doing so would coepromiss Dou’s
msntal health. Deapite Doe’s writtex requast, Dr. Stincer has never
informed Doe of the basis for his rafusal toc releass her complete
records with her.

sgzces,-vzn

. ' SEP § 1538

e slo ' ' . 523191 96,0 °d3S
. rminNn
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. 21, Dae is aduitted tc practice in Plorida, and is ;,.s.m. to
take the Georgia Ber after having passed Geargla‘’s character and
fitness requiromsnts. Dow was requiced to subait to & p-ychiltzl;;
evaloation prior to admiasion to the Florida Ber. |

22. On Juna 19, 1396, Doa cnce again wrote for a aowioﬁ
Gopy of her records to Wersy Hospital and Dr. Gentalesz. She also
wrote té t:h- psychiatrist who had wvaluated hexr for the rmm_
Board aof Bar Exzminers, asking for a coupiot- copy of bher
evaluation records. The paychlstrist vho evalusted ber for the
Board of Bar Exsminers rusponded promptly, enclosing all records.
Although postal receipts show that her correspondance reached
defendants Kercy Hospital and Gonzalez over a mouth ago, nefther.

. defendant has responded Lo lbexr. Ber corxrespendesce %o them .il iy

attached ss Exhinhit A, | |

23. Ms. Dos 1a & parmon with a disabllity under the Americans

_with Disabilities Act. becacse -sbe bss & history - of mental

disebillicy and is Tegarded as having a mantal disability. 8he i
otherwise entitlad ae & citizen of the Etats of Florida to have
full and vnimpeded acoesy to har tx;ntunt recotds .

v. Bmmt FRAMEWORK

A. Sevtion 395.3028

24. S8action 195.3018 applies to "auy licensed facility® in the
Btate of Florida. A °*licensad facility" is dafined as “a hospital
or ambulatory surgical center licensed in accordance with {Chaptar
395}, Fla. Stat. § 39%.002(17).

® | o,
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25, Im relavant part, the statute states as followst

Any licensed facility shall, cpon written request, and
only after discha of the patient, furnish, in a timly

aanner, without s for legal roview, to any persen
admitted thereis for care and trestment or treated
tharsat...or to anyone designated sich persopn ia

writing, a true and correct copy of all patient recosds,
inaluding I-Rays, and insorxance information ooncerning

2 pexsan, records ace ia the possesslon of the
licensed facility, provided the person regquestisg such
Iectords agrees to:;z a charge. -

essThe licensed fac{lity shall farther allow any euch
person to examine . the original records in its possezsion;:

or microforms or other sumitahla reprodostions of the
reacords, ufﬁ such Ieaschable tarms as shall be imposad

to :-l.m t the recerds will not be damaged, deatroyed :
or altered.

. | |
26. Except ss explained in the following paragraphs, the ::lgh‘r. '
of a patisnt to have sccese to his ar har medinal rsvoxrds is not
[ ] subject to the discretion of the bealth care provider. Mor is ths -
' patient required to cbtain the aseistance of a medical prcfu_u.!._ml
in oxder to gmin access to his or har recorads. o
. 27. The statute also contains the following exceptioms =
The provisions of this section do not apply to recoxds
maintained at sny licensed fecility the primmry funatian
of which is to pravide psyochlatria care to its patients,
or Lo records of trestasnt for any mental or ascticnal
condition at any cther licensed faclility. A licensed
facllity which receives a request by a patient or &

.patient’s al repressntative foxr a ocopy of any asuak
racord u{ !;.?wid- & peport of exsmination and treatmsat
of a

in lieu copy of the reanrd, the aigned written
request of & patlieat that a atrio record ox othapr
record af trestmant for a mantal or amational condition,
ba to a histriet as defined in 394.455, the
faallity shall p:?vﬁ. & gopy of the patient’s reocord te
such hiatrist and shall not rxeguire further

application thearsfor.
$ 395.3025(2).
28. The statute doss pot provide any stasndard for xefussl by

L | !

~ Bod 81O #2:91 9&.50 43S
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the !mmty_ ta give the .pltim his or her trsatment roco:d. ﬁ- ‘
statute pazmits the facility to legelly xefuse all such requests,
without individusl analysis oz judmt., simply on the basis thnt'
Vi:bo records requested are mantal health xeaords . |

8. Sectica 394.459
29.. The Florida Keatal Health Act, or Baker Aot, alwo governs
. tha righta of patlents who reoeive mentel health tristment. The
applicable language in the Raker Act govarns all "facilities, ™
defined as “any astate~owned or state-cperated bhospit
- demignatesd by the department (of Fealth and Hahebilitative -
_ Services) to be utilized foxr the avaluation, diagnosis, care, . |
. . . traatment,; training or hospitalization of pexsons who aze mentaily |
111, any otber Aospitals within the state spproved snd designated
z(:: #zch purpose by the departmeat.® § 39¢.455(6) (amphaeis snd

_ bracketed material added;. e e

_ 30. The Bakar At requires all facilitias to Xeeop p.tiout
records confidential, sxcept that "The recoxd may be r.lomud to
such persons and igmiu as dasigoated by the patient...* §
394.459(5)1&). There are n¢ exceptions te thls right, which
p:uhnahly pesmits tha patient to desigoate bhim ar hersslf ae the
person to recaive the record.

C. The Amaricans with bisablilities Aot

i1. The Jmoricaun with Disabilitiss Act wvas passed on July 26,
i990. The purpose aof the Act was "to provids a clear and
comprebensive npational mandate for - the  eliminatioun of

g0d @10 . o , #2:91 96,t0 "d3S
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dscrimination ageingt individoale nd.t.h disabilities.® 42 U.8.C.
$12102(b). |
32. The ADA defines disability as *a physical or meptal -
ixpasrwent that substantially limits one or more of the majox life
activitiea of [an}) iludividuals axr a :o?o:d of anch an l;ptitiinprf
or belng regarded as Raving such an ispalrment.® iz U;l.c.
$12102(2). ' )
33. 7Title ITE of the ADA prohibits discrimination against
persons with disabilities by pablic socaemodations. Beslth care
Mor- suxh as hospitals and doctors are "publia mc-udAtLem"
within the msaning of Titla IXIXI of the ADA, 42 o.s.c._uzum(:i} '
f . | . : I
. 34. Title IIX of the ADA and its regulstions prohibit public
accommodations from (a.) anneceesarily iwposing burdens and
requiresents oz individoals with dhabi.liti.! that are not pleced
a7 oR others, 28 C.F.R. 36,301 (App u): !:e- pmidiug services oxr
' ‘privilegus to ‘individuals with disabilities that are difforent,
separate, or not egual to those provided ta individuals vho ate not ‘
disahled or not perveived as disabled, €2 U.6.C. 12182(b) (1) (A} {44)
and (iv}. 28 C.P.R. 36.202(b) and (d}.
| 38. Title ix: and its regulaticans also prohibit public
acoommodations f£rom directly or indirectly nse * standaxds,
critearis, or mathods of administratlion that have the effect of
disoriminating on the basin of disadbility, or perpetuats the
dlacrimination of othars who sre subject to common administrative

. 9 T
5 1998
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coatzrol.” 42 U.8.C, 12182¢b)(1)(Djs 28 C.P.R. 36.204.

2. Iitla XI of the ADA '

36. Title IX of the ADA Mts discrimisation on 'Eho Bui.'
of dleability by public eatities, including aetates, through

. policies ox statutes. It provides that "no qualified individual -

_vith A diwability shall, by roascn of gsuoh dimability, be excluded

£rom participetion in or denied banefits of the sexvices, programs,
ozr acti.viﬂ-u of a public entity, oz be mbjdot..d to dlw:hin;ﬂon
bx such sntity.* 42 U.§.C. § 12132. ..

37. Actions p:oam“d as discriwination under tha ADA :lnclu.du
sxolusion of pecple with disabilities from asxvices or bepnefits,
placing extra burdens on persons with dissbilities to qualify for
sexvices or benefits, and onrpmwtln rules and peliei“ batcd
on wth.l and steazectypes about disabliities. 42 U.8.C. S 13182{A)
and {C); 28 C.F.R. 130. The statute challenged herw discriminstas

Against pecpls with disabllitiss in cach of these ways.

904 810

38. The Gtats of Plorxida and the Attarney General ars public
eantitiexs under Title I1. If the exveptican to $§ 395.3025 which
allows facllities to deny acceas to records eolely to people
seaking access to mental health records burdens pcr-out with mental
disabilitias or persons who are perceived as having mental
disabilitlies, it viclates the :Mnts of 2itle 1IX of tha ADA.

' CLATMS
Coun? I
Title IIX of the Amsricans with Disabilities Act

39. The plaintiffs incorporate paragraphs 1 - 38.
10

£2:91 $6.p0°¢38
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" having accesa to their cospleta treatmsnt records wolsly on the
basis of pental disability, a history of mental d.i.sa‘b.tlity, or a
) perc.pt:l.on that the indivlidual is disabled.

45. Defeudant Batterworth viclates Title IX of the ADA by
‘enforcing legislation which screens out or tende €5 moreen ocut &
class of individuals with disabilities from fully and Qqui.llr
‘anoying_wm'--( to their treatment records which is aveilable to
other medical .;hti.-nt., solaly on the basis of sental dill_abin.t'r,“
a’ history of mental disability, or s perceptios ‘that the
individual is disabled. '

46. Defendant Buttexworth violatss Pi{tle le of thae ADA Ly
enforcing legislation uh.lah creataes a ssparate prqgr&i of melilné

. . records for perscna with disabilities sclely oa the baa.bl'ot mental
disability, a bhistory of mactal disabllity, or a pemptj.onl thlnt.
the individual is disabled. | | |

.47, Defendast Butterworth violates Title II of the ADA by

T T PR P T LM IO SR

infminq legislation which makes access to records less inttocti.
for persons with mental disabilitias, a bhistory of muental
dilability, or a percsgtiocn that the indlvidual is disabled.

48. Defendant Buttervarth has also violated his atzirmative
obiig;tloul undax ritl-. IY of tha ADA to make reasonable.
wc;:-oé-tims in policles, practices and proceduraes wherse
nscessary to m.l.d discrimination on the bamis vt disability, by
£a.llang to taks steaps to slialnata the disparity between the rights
of accesw ta treatmant records of psrpons with mental disabilities,
a history of mental fliubiuty, or a perception that the individual

. ' | 12

ted 810
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is disabled.
RRLIRP

Wherefore, plaiuntiff prays that this Court:

1, Assume jurisdistion over this action. _

2. Declare that § 398.32028(2), Fla. #tat., viclatss 1‘1:!:1. Iz
of the ADA. '

L. ﬁrunt a persanant injunction enjoining the anforcament of
B 39%.3025 (2), rla. wtat., or promulgation in the futurw of any

f.gula.t.i.onlc rules, policles, proceduras, or guldelines which are
based on or rely on § 395.3025(2), Fla. Stat.

§. Ordear thoe defendants Mercy Bospital, Conzalesz, and
fFtincer to lssedistely p:or.i.dc plaiotiff Do with complete acvoss

to h.:: treatment racozds, mbridgod and unr.dacl:od

7. Asward plaintiff her cost and ceasonable attornoys’ fess.

. Jard plaistiff esuch othar and further relief as the
Court may deem just and proper.

Ras fully submitted,

‘m' l.q.

s X« Gresn, P.A.

Cleariaka Centre, E€nite 1602
Australjian Avenne South

Falm Beach, FL 33401
639-2029

Susan 3tefan
University of Miami
School of Law

' Coral Gables, Florida 33124
308-264-2672

rating Attorneys for the Amazrlcan

Civil Likbertiss Unlion Poundation of
n“m' Inc.

"RECEIVER
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Request For Policy Information |

Name: Hugo F. Gonzalez M D.
Location: Miami

Claimant’s Nafne: Chris Doe License:‘P34604

Date Incident Reported | Date File Requested | Date File Sent
09/04/1996 09/06/1996 SRR

Date of Tteatmet'\t Coverage Type of Policy
12/28/1993 YES - REGULAR

Corporate Coverage? .(YIIN) YES

Corporate Name: ASSOCIATES IN PULMONARY M=t ny TR
Policy Number: 5338 Plan Number: 001

Policy Form: F{Q T ¢ WA O Policy Endorsements: N

Policy Effective Date: 01!01/1996 Policy Expiration Date: 01!01!1997

" Policy Period: 'Retro Date: 07/01/1983 |
Class: 28 Covered Specialty: PULMONARY DISEASES - NO SURGERY
ISO Code: 80269 o |
Policy Limits(per Claim): $250,000 Annual Aggregate Limits: $750,000

Policy Limit at Inception Date Of Coverage:

Limit Limit Limit
To: $250,000 To: To:
Date: 01/01/1993- "5y | Date: _ Date:
Tail Effective Date; Ao\ Tail effective until:

NV
N

a2



_ Birthdate: 09/09/1952 Board Certified?: Y Year Board Certified: 1;984|'
Fo}eigri Medical Graduate? NO
Country Where Primary Med. Ed. Rec’d: USA

 Hospital Progran: - _
Deductible (Y/N?) NO Deductible Amount? 0
Agent (Y/N?7) NO Agency/Agent No. N/A

Orginal Coverage Effective Date of Contiguous Policies?

. ~ .‘ L N
Date Reviewed: “\iv\ay, Reviewed by:__|> Watehe,
PFR-4(5/95) _



INLTIAL CLAIM REPORT

Date reported ?_[i’/ 74 Reported by:_Angye G/
Report taken by: ' A - - ]
Type of report: ( ) Notice of Intent Date of Letter

| Date received by insured: :
( J  Claimant control ¢X) Record Request () Precautionary

Insured:l%a é‘o»za Lez 5§CCEBIEY!_&Q_¢MV
Address:

CC/ S meame Ave, ste Jood 4
Mgt 3333 7 Telephone # 385 ) F£s5¢- 2227

Claimant _ fo.'s Loe (alin] Age/DOB | '
Occupation: ~ Marital Stams: M S D W T
Date of-Incident:  r2/2p /53 County of Incident: J4de ' ' _
Hospital/Location of Incident: eeey ok -
Plaintiff Attlomey  Sqres e !
Address: 256  Austeslons Ave. Sewk #H /o2

Kl A 335/ Telephone # (3¢/) {52~ DoRy

Other parties/Specialiies:

@ —
Description of Incident:

- é; Lo RS Der @l S t‘;(/€ Q»é[ /ﬁﬂz -/_l/dzf&/‘é-/
-/ sy sveediuc ! L tecwael @ B
£ 74;-:%:/ LE Yo 795/(/(’/,14#&; . .

— ,r{/’/ 4»-»4/ _grut g sl éaéﬁ Ar‘é%éd
& A’ajm»;? Ltmem et PF Bt (Aﬂnfﬂé_ﬂ!féwp |
Recond]  Lecrsese -_7//&‘)/{‘,‘ Lt ot/ ot e e
s - Loo ! rame. pluc LAS 425255, . %4’,/0/:&9
Svide bk pillatCospeiet S (D i
® -. Koo {/g ./_/ - |
B doas ot fny kS Lo gt Ay /d,uzf_/
. @ ﬁqx,‘.}c O ln Came{/u«”;-«-z {20 @

Clm 1 (Revised 2/96}




S ifD Trdodiue TuResClicD

Yo 19, 1996

Hugo 8. Gonzalez, M.D.

- Mavy Professional Bullding E
3661 South Mismi Avenye Sulta 1008
Miami, FL 33133

BOB: 13049

M‘&.Wamwmmm

] uems sena by you s Mercy Homital fom 122893 through 123153, In sccordance with
| Section 354.45X(F)(8) and Section 395.3025(1), pleaie foriird to me i true jind
correct copy of All patient records, including prychlatric noles Myouhmmnaur |

pertaining to me.

-7, Bydg:ﬁsbdaw Ih&ywhmmamm&fnhuchmhmﬂ
secicoss mendooed sbove. Ifmrquhpmhl&vmphnmm

the statinary
and I will grrange for dalivesy of s chack 10 your office.
Mmmm&hmma&mﬁmwﬂﬁm.

- Vesy truly yours,

® :
Px-A

. 8ld 810

£2:91 96.%0 "d3S
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ASSOCIATES ;N PULMONARY MEDICINE, m.A,

MENCY FROFESESIONAL BUILLING, S8QT ROUTH MiAMI AVE, SUITE lﬁﬂ MIAML, FLA, 33133.4188
YELEPHONT: DSA.2204

Ll

JORE A BALATAR, M. August 30, 1996 HUOO P, GONEALET, MD,
ALFO_NQO W sCOGa s MD, . ERNESTO £ FONTE, MO

02d 810

James K. Green Esqg.

One Clearlake Centre ¥1602
250 Australian Avenua South
Weost Palm Beach, Fla. 33301

Re;: Chris Doe

Dear Mr. Green:

-

We are unable to honosr your reguest for medical records
for your client Chris Dos due to the fact that we

do not have a patient with such name.

In ordey for us to send you these recdords you would
hava tp @give ut her real namo, coginl yecurity Aad
date ot birth. ‘

Once we have this information we would be more than
happy to honor your reguest,

Sinceraly yaurs..

%M
NubTeAlameda, :

0ffice H;ntger

PL:91 9E.b0Q'a38
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ot apbiy to referrals for such designated health

~ services and other items or services occurring before

October l 1996."

Note.—T‘hc Dcpa:tmcnt of Heaith and
Rehabilitative Servicés was redesignated as the
Department of Children and Family Services by s. 5,
¢h. 96-403. and the Department of Health was
created b}' 5. 8, ch. 96-403.

Note.--Section 395.0185(2), as amended by

. 5. 10, ch. 92-289, provides for adoption of rules by

the Agency for Health Care Administration rather
than the Department of Heaith and Rehabilitative
Services. The Depantment of Health and

_Rehabilitative Services was redesignated as the

Deparonent of Children and Family Services by s. §,
ch. 96-403, and the Deparntment of Health was
created by s, 8, ch. 96-403,

455.237 Kickbacks prohibited.—

(1) As used in this section, the term
“kickback” means a remuneration or payment back
pursuant to an invesument interest, compensation
arrangement, or otherwise, by a provider of health
care services or items, of a portion of the charges for
services rendered 10 a referring health care provider
as an incentive or inducement to refer patients for
furure services or items, when the payment is not tax
deductible as an ordinary and necessary expense.

(2) Itis unlawful for any health care

- - 'provider or any provider of health care services to

offer, pay, solicit, or receive a kickback, directly or

-indirectly, overtly or covertly, in cash or in kind, for

referring or soliciting patients.
{3) Violations of this section shall be

considered patient brokering and shall be punishable -
-as provided in s. §17.505,

. History.—s. 8, ch. 92-178; 5. 2, ch. 96-152.

v 455239 Designated health care services;
licensure required.—

(1) An entity, as defined in s. 455.236,
which furnishes designated health care services may
not operate in this state unless licensed by the
Deparment of Health and Rehabilitative Services
pursuant to subsection (2).

(2) The department shall adopt rules for
licensing requirements for designated health care
services including, but not limited to, rules providing
for: '

(a) A licehsure fee of not less than $400 and
not more than $1,500 to be assessed annually;

(b) Parameters of quality with respect to the
provision of ancillary services by respective entities;

(c) Periodic inspection of the facifities of an
entity for the purpose of evaluating the premises,’
operation, supervision, and procedures of the entity
to ensure compliance with quality.parameters as .
established in deparmment rules; and ‘

(d) The submission by an entity of
information on its ownership, including identification
of the owncrs who are health care providers, as™
defined in 's. 455.251, and each mvcstofs percentage
of ownership.

History.—s. 10, ch. 92-178.

'Note.--No such section exists. The
definition of "health care provider” appears in s.
455.236.

45524 Advertisement by a health care
provider of free or discounted services; required
statement._.-In any advertisement for a free,
discounted fee, or reduced fee sefvice, examination,
or treatment by 2 health care provider licensed under
chapter 458, chapter 459, chapter 460, chapter 461,
chapter 462, chapter 463, chapter 464, chapter 466,
chapter 474, ot chapter 486, the following staxemem
shall appear in capital letters clearly distinguishable
from the rest of the text THE PATIENT AND ARY
OTHER PERSON RESPONSIBLE FOR PAYMENT
HMAS A RIGHT TO REFUSE TO PAY, CANCEL
PAYMENT, OR BE REIMBURSED FOR
PAYMENT FOR ANY OTHER SERVICE,

.. EXAMINATION, OR TREATMENT WHICH.IS « o0 v oe

PERFORMED AS A RESULT OF ANDIWITHIN 72
HOURS OF RESPONDING TO THE .
ADVERTISEMENT FOR THE FREE,
DISCOUNTED FEE, OR REDUCED FEE
SERVICE, EXAMINATION, OR TREATMENT.
However, the required statement shall not be
recessary as.an accompaniment to an advertisement
of a licensed health care provider defined by this
section if the advertisement appears in a classified -
directory the primary purpose of which is to provide
products and services at free, reduced, or discounted
prices to consumers and in which the statement
prominently appears in at least one place.

History.—s. 1, ch. 84-161;s. 1, ch. 85-7; 5.
6, ch. 86-90; s. 13, ch. 89-124; s. 31, ch. 92-149.

455,241 Patient records; report or copies
of records to be furuished.~

(1) Any health care practitioner licensed by
the department or 2 board within the department who
makes a physical or mental examination of, or
administers treatment or dispenses legend drugs to,
any person shall, upon request of such person or the
person's legal representative, furnish, in a timely



manner, without delays for legal review, copies of all
reports and records relating to such examination or
rrearment, including X rays and insurance
information. However, when 2 patient’s psychiatric,
chapter 490 psychological. or chapter 491
psychotherapeutic records are requested by the
patient or the patient's legal representative, the
practitioner may provide a report of examination and
treatment in lieu of copies of records. Upon a
patient's written request, complete copies of the
patient’s psychiatric records shall be provided
directly to a subsequent treating psychiarrist. The
furnishing of such report or copies shall not be

" conditioned upon payment of a fee for services

rendered.

(2) Except as otherwise provided in 5.
440.13(2), such records may not be furnished to, and
the medical condition of a patient may not be
discussed with, any person other than the patient ot

‘the patient's legal representative or other health care

providers involved in the care or reatment of the
patient, except upon written authorization of the
patient. However, such records may be furnished
without wriften authorization to any person, firm, or
corporation that has procured or furnished such
examination or Ireatnent with the patient's consent or
when compuisory physical examination is made
pursuant to Rule [.360, Fiorida Rules of Civil
Procedure, in which case copies of the medical

" . records shall be furnished to both the defendant and

the plaintiff: Such records may be fumnished in any
civil or criminal action, unless otherwise prohibited
by law, upon the issuance of a subpoena from a court
of competent jurisdiction and proper notice to the
patient or the patient's legal representative by the
party secking such records. Except in 2 medical
negligence action when a heaith care provider is or

‘reasonably expects to be named as a defendant,

information disciosed to a health care practitioner by
a patient in the course of the care and treatment of
such patient is confidential and may be disciosed
only 10 other health care providers involved in the
tare or treatment of the patient, or if permitied by
written zuthorization from the patient or compelled
by subpoena at a deposition, evidentiary hearing, or
tria} for which proper notice has been given.- The
department or the Agency for Health Care
Administration, as approptiate, may obtain patient
records pursuant to a subpoena without written
authorization from the patient if the department or
the Agency for Health Care Administration and the
probabie cause panel of the appropriate board, if any,
find reasonable caiise 10 believe that a pracritioner
has excessively or inappropriately prescribed any

" protected urider the' psychotherapisi-pa

board.

controlied substance spcc:ﬁed in Chapfﬂ' 893in -
violation of this chapter or any professional practice -
act of that a practitioner has practiced his profession
below that level of care, skill. and treamment required
as defined by this chapter or any professional '
practice act; provided, however, the patient record
abtained by the department or the agency pursuant to
this subsection shall be used solely for the purpose of

the department or the agency and the appropriate

regulatory board in disciplinary procecdings. The
record shall ctherwise be confidential and exempt
from s. 119.07{1). This section does not limit the:

- assertion of the psychotherapist-patient privilege

under s. 90.503 in regard to records of treatment for
mental or nervous disorders by a medical practitioner
licenised pursuant to chapter 458 or chapter 459 who
has primarily diagnosed and treated mental and
nervous disorders for a period of not less than 3
years, inclusive of psychiatric residency. However,
the practitioner shall release records of'treatment for
medical conditions even if the practitioner has aiso
treated the patient for mental or nervous disorders. If
the department or the agency has found reasonable
cause under this section and the
psychotherapist-patient privilege is asserted, the
department or the agency may petition the circuit
coun for an in camera review of the records by . .
expert medical practitioners appointed by the court to
determine if the records or any part mcreof are

(3) All patient records obtained by the
department or the Agency for Health Care .
Administration and any other documents maintained

. by the department or the agency which identify the

patient by name are confidential and exempt from s.
119.07(1) and shall be used solely for the purpose of
the department or the Agency for Health Care ‘
Administration and the appropriate regulatory board
in its investigation, prosecution, and appeal of
disciplinary proceedings. The records shail not be
available to the public as part of the record of
investigation for and prosecution in disciplinary
proceedings made available 10 the public by the
department or the Agency for Health Care ‘
Administration or the appropriate board.

(4) A health care practitioner furnishing
copies of reports or records pursuant to this section
shall charge ne more than the actual cost of copying,
including reasonable staff time, or the amount
specified in administrative rule by the appropriate™ -

History.—s. 1, ch. 79-302; s. |, ch. 82-22;s.
1, ch, 83-108; 5. 81, ch. 83-218; 5s. 14, 119, ch.
83-329: 5. 2, ch. 84-15; 5. 41, ch. 85-175; 5. 4, ch.

ent privilege.” "7



87-333;5.9,ch. 88-1;5. 2, ch. 88-20%: 5. 14, ch.
88-219; 5. 6, ch. 88-277; 5. 10, ch. 88-392: 5. 2, ch.
89-85;s. 14, ch. 89-124; 5. 28, ch. 89-289: 5. |, ch.
90-263; s. 11, ch. 91-137; 5.6, ch. 91-140; 5. 12, ch.
91-176:5. 4, ch. 91-269; 5. 62, ¢h. 92-33; 5. 32, ¢h.
923-149: 5, 23. ch. 93-129:. 5. 315. ch. 94-1 19; s5. 90,
91, ch. 94-218; 5. 308, ch. 96-406.

455.2418 Communications confidential;
exceptions.--Communications between a patient and
a psychiatrist, as defined in 's. 394.455(23), shall be
held confidential and shall not be disclosed except
upon the request of the patient or the patient’s legal
representative. Provision of psychiatric records and
reports shail be governed by s. 455.241.
Norwithstanding any other provisions of this section
or s. 90.503, where: :

(1) A patient is éngaged in a Teatment

_relationship with a psychiamist;

(2) Such patient has macde an actual threat
to physically harm an identifiable victim or victims;
and

{3) The treating psychiatrist makes a
clinical judgment that the patient has the apparent
capability to commit such an act and that it is more
likely than not that in the near future the patient will
carry out that threat,

the psych:amst may disclose patient communications
to the extent necessary to wam any potential victim
or to communicate the threat to a law enforcement
agency. No civil or criminal action shall be instituted,
and there shall be no liability on account of
disciosure of otherwise confidential communications
by a psychiarrist in disclosing a threat pursuant to this
section.

History.—-s. 10, ch. 88-1; 5, 33, ch. 92-149;
s. 43, ch. 96-169 '

'Note.-- Subsection (24) defines
"psychiatrisy,”

4552416 Practitioner disclosure of
confidential luformstion; immunity from civil or
criminal liability.—

{1) A practitioner regulated through the

. Division of Medical Quality Assurance of the
department shail not be civilly or criminally liable for_

the disclosure of otherwise confidential information
1o a sexual parmer or a needle-sharing partncr under
the following circumstances:

(a) Ifa patient of the practitioner who has
tested positive for human immunodeliciency virus
discloses to the practitioner the identity of a sexual
partner or a needle-sharing parmer;

(b) The practitioner recommends the patient
notify the sexual partner or the needle-sharing parmer
of the positive test and refrain from engaging in
sexual or drug activity in a manner likely to transmit
the virus and the patient refuses, and the practitioner
informs the patient of his intens to inform the sexual
parmer o needle-sharing parther; and

{c) If pursuant to a perceived civil duty or-
the ethical guidelines of the profession, the
practitioner reasonably and in good faith advises the
sexual parmer or the needle-sharing parmer of the
patient of the positive test and facts conceming the
transmission of the virus,

However, any notification of a sexual partner or a
needle-sharing partner pursuant to this section shall
be done in accordanice with protocols developed
pursuant to rule of the Department of Health and
Rehabilitative Services.

(2} Notwithstanding the foregoing, a
practitioner reguiated through the Division of =
Medical Quality Assurance of the department shali
not be tivilly or criminally liable for failureto
disclose information reiating to a positive test result
for human immunodeficiency virus of a patient 6 &
sexual partner or a needle-sharing parmer.

History.—s. 43, ch. 88-380; s. 12, ch.
89-350,

45%.242 Disposition of records of
deceased practitioners or practitioners relocating
or terminatiog practice.--Each board created under
the provisions of chapter 457, chapter 458, chapter
459, chapter 460, chapter 461, chapter 463, chapter
464, chapter 465, chapter 466, chapter 474, part | of
chapter 484, chapier 486, chapter 490, or chapter
491, and the department under the provisions of
chapter 462, shall provide by rule for the disposition,
under said chapter, of the medical records or records
of a psychological nature of practitioners which are
irt existence at the time the practitioner dies,
terminatey practice, or relocates and is no longer
available 10 patients and which records persain to the
practitioner's patients. The rules shall provide that the
records be retained for at least 2 years after the
practitioner's death, termination of practice, or
relocation. ln the case of the death of the practitioner,
the rules shall provide for the disposition of such
records by the estate of the practitioner.

History.~s. |, ch. 79-302;s. 11, ch. 88-! B,
11, ch. 88-392;s. 15, ch. 89-124;s. 16, ch. 91-137; 5.
34, ch. 92-149.
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*. The Board will consider this petition at its meeting on Aprit 5, 1987, in Ft.
Lauderdale, Florida. Copies of the petition may be obtained from Marm Harris,
-+ Executive Director, Board of Mediciné, 1940 North Monroe Street, Tallahassee, Flori&a' o

32399-0750.



