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FINAL ORDER 

T h ~ s  cause came before the Board of Medicine ( h e r e m a f t e r  

Board) pursuant t o  j e c t ~ o n  1 2 0 . 5 6 5 ,  F lor lda  Statutes, a n d  Chapter  

26-4 .  Florida A d m ~ n i s t r a s l t - e  Code, on February 1 0 ,  1 9 9 5 ,  f o r  the 

Purpose of cans~derlng t h e  P e t ~ t i o n  f o r  Deciaratory S t a r % m e n t  

f ~ l e d  on b e h a l f  of Charles E .  Cernuda, K . D .  and St. :osephhs 

A s s o c i a t e s  Znc.  ( h e r e i n a f t e r  Pstitionersl of which Dr. Cernuda 

is a member. No person or entity ~ P S  sought t o  ;Tttez...en". a s  a 

p a r t ' { .  P a v i n g  cdhs idered  the pet i t i on ,  the arguments cf couosel, 

the a?plicable law,  and be lng  o t h e r v l s e  f u l l y  advised L n  t h e  

premises, the Bozxd makes t h e  :ollowlng fladln~s and c o n c l c s i o n s .  

PINDINGS OF FACT 

1 .  Pecltioner Charles E .  Cernuda, M . D .  :s l r c ~ n s a d  to 

praCtlre  medicine i n  the Stare of Flerlde pursuant  t o  C h a p t e r  

d 5 8 ,  Florida Statutes, and LS one of 380 l n d l v l d u a l  shareho:ders  

i n  St. Joseph's Thys lc lan  A s s o c ~ a t e s  [hereinaEter SJP4). 

2 .  T h e  f a c t s  a s s e r y e d  by P e t i t ~ o n e r s  are as f o l l o ~ s :  The 

P e t i t l o t ~ e r ,  D r .  Cernuda 1 s  a shareho?der (one  s h a r e  of stock] 

i n  SJPA w h l c h  is comerlsed of 3 7 9  o t h e r  s h c ~ e h c l d e r  :lysic12115, 

6 shart*ho?der u s t e o p a t h i c  pnysj  c i e n s ,  4 sFarebo?der p u d i z t r l c  



physicrans, and 3 shareho lder  d e n t i s t s  who e a c h  h e l d  a s i m ~ l a r  

interest l n  SJPA. SJPA i s  a F l o r i d a  corporation thct owns 

5 0 %  of the outrtandlng s tock  of Hospitals Home Health Care 

o f  ~ ~ l l s b o r c u g h  County, fnc . ,  d/b/a St. Joseph's nome Health 

Serv~ces  ( h e r e i n e f t e r  S J H H S ) .  SJHHS operates a licensed home 

health entity which provldes medical s e r v i c e s  ~ n c l u d i n g  s e v e r a l  

of t h e  designated health services set f o r t h  in Subsection 

4 5 5 . 2 3 6 ( 3 ) { d ) ,  ~ l o r l d a  Statutes. SJPA elects three of the s ~ x  

directors Of SJAHS. Both SJPA and SJHHS employ Dr. Cernuda 

as a paa L - L i r n u  execuf ive  director. 

3 .  Pet~tioner, Dr. Ccrnuda and o t h e r  shareholders i n  

SJPA w i s h  to refer patients for  homo health servlees {both 

'designated- and "other" ] provided by SJHHS . 

4 .  Pet~:ioners request t h e  Bozrd to r5viow t h e  abc?e 

s tared  facts.and ro state whether s h a r e h o l d e r s  i n  $$PA a r e  

. . Lnves:ors' i n  SJHHS f o r  puzposes  of S e c t l o n  4 5 5 . 2 3 6 ,  Floriec 

S t Z t U t e S ,  do thereby prohibited from making t h e  indicated 

referrals.  

5 .  This P e t i t l o n  was not iced  by t h e  Board i n  V o l .  21, 

No. 6, dated February 1 0 ,  ~ 9 ' 9 5 ,  l o r l d a  Admrn ls t ra t *v r?  Weekly 

(p.  8 9 2 ) .  

CONC LUS IONS-OF-g_W 

1. The Board has jurlsdlction over thls m a t t e r  pursuant 

to Sections 120.565 and A 5 5 . 2 3 6 ,  Florida Statutes, and Rule 

Chapter 2 8 - 4 ,  Flor ida  Administrative Code. 



2. The P e t ~ t i e n  :or D ~ c l a r a t o r y  Statement is i n  substanc~al 

compliance w i t h  t h e  provisions of S e c t i o n  120.565,  Florida 

Statutes and Rule Chapter 28-4, F l o r i d a  Administrative Code. 

3 .  Subsection 4 5 5 . 2 3 6 { 4 ) ( a ) ,  Flor ida  S t a t u t e s ,  mandztes 

the following prohibtion: 

A health care p r o v i d e r  may n o t  r e f e r  a p a t i e n t  
for t h e  provLslon of  designated health s e r v i c e s  
to an entity i n  w h i c h  che health care provider 
LS. an investor or has an investment i n t e r e s t .  

4 .  In t h a t  Petitioners havs admitted t h a t  they a r e  health 

care providers as d e f i n e d  i n  S u b s e c t i o n  455.235(3](h), Florida 

Statutes, and that they would be making referrals as defined Ln 

Subsec t ion  455.136(3)(1], Florida Statutes, the r s s u e  l e f t  i n  

q u e s t i o n  1s whether or not  the h e a l t h  care p r o v i d e r s  i n  D r  

Cernuda ' ,~  speclflc circumstances are ~ n v e l t o r s  or  have a n  

investment in te res t  as defined Ln Subsection 4 5 5 . 2 3 6 ( 3 3 ( 5 )  

and [ \ I ,  ~lerida-statures. 

5 .  SubsectLon 455.236(3](j), Florida Statutes, d e f i n e s  

an investment  i n t e r e s t  a5 follows: 

... an equity or debt security issued by an 
entity, i n c l u d i n g ,  without limitation, shares 
of s t o c k  l n  a  corporation, units or other 
i n t e r e s t s  i n  a partnership, bonds,  debentures, 
n o t e s ,  or other e q u l t y  interests or debt 
Instruments. . . 

The s u b s e c t i o n  sets f o x t h  certain e x c e p t i o n s  t o  t h e  definition. 

However, the p a r t i e s  have made no suggestion that  any of  the 

enumerated exceptions have any a p p l i c a t i o n  to the q u e s t i o n s  

presented in this P e t i t i o n  f o r  DeCl2ratOry S ta tement .  



6. Subsection 455.236[3)(k), ~ l o r i d a  Statues, d e f i n e s  

an investor as follows: 

. . .  a person or entlty ovnlng 4 legal o r  
beneflclal ownershie or investmen: 
i n t e r e s t ,  d l r e c t l y  o r  indirectly, i n c l u d i n g  
wlthout  limitation, through a n  *med ia te  family 
member, trus:, or another entlty related t o  
the i n v e s t o r  w i t h l n  the meaning of 42 C.F.R. 
sec t i on  413.17, in an ent i ty .  

7 .  42  C . P . R .  section 4 1 3 . 1 7  d e f i n e s  t h e  t e r m  r s la t ed  to 

the provider ( i n v e s t o r ) a s  follows: 

. . .  =he provider (investor) to significant 
extent  A S  associated or affiliated wlth or 
has control of or 18 controlled by t h e  
organization furnishing t h e  s erv i ce s ,  
facilities, or supplies. 

8 .  P e t i t i o n e r s  a s s e r t  t h a t  the 5 0 6  stock i n t e r e s t  LII 53HHS 

by S J P A  does not c r e a t e  an Lnvestrn~nt i n t e r e s t  i n  SZHHS t h a t  

is c t t r l b c t a b l e  to any shareholder In S J P A .  Furthermore, the 

Petition asser t ; - that  shareholders of SJPA are not investors 

because t h e ~ r  i n d ~ r e c t  Anteres t  in SJHHS does not meet t h e  

threshho ld  e s t a b l i s h e d  for such xelationshlFs 1r1 42 C.F.R. 

section 413.17. 

9 .  Although it is reasonable t o  argue that the shareholders 

i n  SJPA do not  h o l d  an investment interest in SJHHS fo r  purposes 

of S e c t l o n  4 5 5 . 2 3 6 ,  Florid* S t a t u t e s ,  ~t i s  clear t h a t  ezch O f  

t h o s e  shareholders  has  an investment Lnteres t  i n  SJPA. The 

Board concludes t h a t  the more key z n a l y s i s  of t h e  s t a t e d  i s s u e s  

relates t o  t h e  term lnvestor as s e t  f o r t h  in Subsection 455.236 

(3)(k), Floclda S t a t u t e s .  The Board concludes t h a t  each share 



holder  also s h a r e s  a community of i n t e r t e s t  wlth t h e  o t h e r  health 

car@ provider/shareholders in the success of SJHHS and in t h e  

provision of designated h e a l t h  s e r v i c e s  Sy SJHtlS.  heref fore, 

the Board concludes t h a t  each shareholder's investment i n t e r e s t  

in SJPA results *n such shareholders be ing  investors in SJEUS.  

Each shareholder i s  a  person o w n i n g  a  l e g a l  or b e n e f i c i a l  

ownership or investment i n t e r e s t  i n  an entlty t h a t  owns 5 0 8  

of the entity providing the des ignated  h e a l t h  care s e r v i c e s .  

Pursuant to 4 2  C . F . R .  s e c t i o n  413.17, such  indirect interest 

LS related t o  t h e  prov lder  because the community of i n t e r e s t  

O f  t h e  shareho lders '  i n  SJPA r e s u l t s  i n  each shareholder being 

:o a s l g n i f i c a n r  e x t e n t  affil~ated o r  2ssoclated w ~ t h  SJHHS. 

10.  I n  t h a t  each shareholder in SJPA 16 an i n v e s t o r  i n  

EJEBS, Subsection 455.236(4h(a), ~ l o r i d a  S t a t u t e s ,  p r o h i b i t s  

such shareholdef  f r o m  r e f e r r i n g  p a t l e n t s  to SJHHS f o r  t h e  

purpose of receiving d e s ~ g n a t e d  h e a l t h  s e r v i c e s .  

WRBREFORE IT I S  HEREBY ORDERED AND ADJUDGZD: 

The shareholders of SJPA arc I n v e s t o r s  within t h e  meanlng 

of Subsec t ion  455.236(3)(k), Florida S t a t u t e s ,  i n  each of t h e  

s i t u a t i o n s  s e t  forth in the Petzrlon for D e c l a r a t o r y  Staremenr 

and a r e  :herefere prohibited from r e f e r r i n g  patLents t o  SJHHS 

for the purpose  o f  r e c e i v ~ n g  designated h e a l t h  s e r v l c e  pursuant 

t o  t h s  p r o h l b l t ~ o n  set forth I n  S u b s e c t l e n  455,236141, Flor ida  

S t a t u t e s .  

This final Order takes effect upon filing wlth the Clerk 

of  the  A g e n c y  for Xealth Care Adm~nistratron. 



Done and Ordered this 13 day of f l  WL , 11995. 

BOARD OF MEDICINE 

{?lj,- 5 ~ h c &  k4. (3 
GARY E ." WINCHESTER, H- D .  
CHAIRMAN 

NOTICE OF RIGHT TO J W D I C I A t  REVIEW 

A PARTY wno IS ADVERSELY AFFECTED BY THIS FINAL ORDER IS ENTITLED 
TO JUDTCIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY TXE FLORIDA RULES OF APPELLATE 
PROCEDURE. SUCH PROCEEDINGS ARE COMMENCED BY FILING ONE COPY OF 
A NOTICE OF APPEhL WITH THE AGENCY CLERK OF THE AGENCY FOR HEALTH 
CARE ADMINISTRATION AND A SECOND COPY, ACCOMPANIED BY FILING FEES 
PRESCRIBED BY LAW, WITH THE DISTRICT COUST OF APPEAL IN THZ 
APPELLATE DISTRICT WHERE THE PARTY R E S I D E S .  THE NOTICE OP APPEAL 
MUST BE FILED WITHIN 30 DAYS OF RSNDITION OR THIS FIN& ORDER.  

CERTIFICATS OF SERVICE 

I HEREBY ~ ~ ~ ~ 1 f i " t h a t  a true and correct copy of t h e  foregoing 

F i n a l  Order has  been provided by u . S .  Mail to Charles E. Cernuda, 

M.D. and S C .  Joseph's Phys~cian Assoc ia tes  c / o  Don B. Weinbren ,  

Attorney 2 t  Law, 2 7 0 0  Barnett P l a z a ,  101 East  Kennedy Boulevard, 

Post O f f i c e  90x  1102,  Tampa, Florida 33601-1102 this day 

o f , 1995. 

EXECUTIVE DIRECTOR 



I HE2EBY CZRTLFY that a true and correct copy of t h e  foregoing 

Order has been provided by certified mail to C h a r l e s  2. cesnuda,  

M.D. ,  4 9 0 0  North Habana Avenue, Tampa, Florida 33614-6815, St. 

Josephsl Physician Associates, Znc., Post Office Box 4 2 2 7 ,  Tampa, 

Florida 33677, Don. Weinbren, Esquire, 2700  Barnett Plaza, 101 E a s t  

Kennedy Boulevard, Post O f f i c e  Box 1102, Tampa, F lor ida  3 3 6 0 1 -  

1102, and by interoffice delivery to Larry G .  McPherson, C h i e f  

Medical Attorney, Department of Business and Professional 

Regulation, 1940 North Monroe Street, Tallahassee, Florida 32399- 

0792, at or before 5 : O O  p.m., this day of 

u ~ ?  , 1995. 



STATE OF FLORIDA 
D E P L W N T  oa BUSINESS AND PROFESSIONAL REGULATION 

BOARD OF MEDICINE 

CHARLES E. CEIUWDA, M . D .  
an individual Florida l ~ c e n s e d  : 
physician, 

and 
ST. JOSEPH'S PHYSICIAN ASSOCIATES, 

as Representative f o r  380 
Indiv~dual  Physiciaa-Shareholders : Case No. 

Per i t Loners, 

DBPARTMENT OF BUSINESS AND 
PROFSSSIONAL REGULATION, 
BOARD OF MEDICINE, 

Respondent. 

Petit~oners. Charles z .  Cernuda, M.D. ("Dr. Cernuda*) and S t .  

Joseph's ~ h ~ s i c i a ' n  Associareg I"SJPAn), by and through their 

undersigned counsel, and pursuant to $ 120.565. 11993 1 , 

and Rules 28-4.001 through 4.007 of the  Florida hdminia:rativa 

Code, respectfully submit this petition to the Department of 

Business aria Professional Regulation, Board of Medicine 

("Respondentm), seeking a declaratory statement with reapect to 

S 455 .236 ,  a Scat .  (19931, a CODY of which is attached to this 

petition as Exhibit A. 

D r .  Cernuda and SJPA understand that this petition will be 

placed on Respondeni's agenda for discussion in a public meeting, 

and they request the opportunity t o  be heard at such meeting with 

regard to t h e  issues presented herein. Dr. Cernuda and SJPA 

belleve that there art no genuine issues of rnater~al fact, and that 



their pet~tion presents a pure question of the applicab~lity o: 

6 455.236.  a U (1993) to the undisputed set of facts  

descr~bed. herein.  

I. D r .  Cernuda is a physician l i censed by Respondent to 

practice medicine In t h e  S t a t e  of Flarida, and 1s actively engaged 

in the  practice medicine in the Srate of Florida. 

2. Dr. Cernuda o m s  one (1) ahare of stock i n  SJPA. 

3. D r .  Ccrnuda has standing to bring t h i s  pet~tion because, 

a s  a llcensee of Respondent, he is a health care provider who i a  

subgect to, and directly affected by, the provisions of 5 4 5 5 . 2 3 6 ,  

Fla-: Stat. 11993) . 

4 .  SJPA is a FPor~da corporation, with ~ t s  pr inc ipa l  place 

of h s i n e s s  In Hi>~sborcugh County, Florida. 

5 .  SJPA owns 50% of the outstanding stock of Hospita1s"me 

Aea l th  Care of Hillsborough County, inc.. d/b/a St. Joseph's Home 

Kealth Services { " S m S m J ,  

6. SJPA is wholly ovned 4 3 9 3  individual physicians (none 

of whom own any shares of stock in SJHIISI, of which 380 are  

licensed physicians, 6 are licensed osteopathic phyaicians, 4 are 

licensed podiatcic physicians, and 3 are l icensed dentists. 

7 .  SJPA has standing to bring t h i s  petltion on behalf of its 

physic~an- shareholders, who are licensees of Respondent and health 

care prov~ders subject to ,  and directly affected by, the  provisions 



of 5 4 5 5 . 2 3 6 ,  a (1993), under Florida Ont- 

- n v  

O w t i c i a n n ,  567 So.2d 928 (?la. 1 s t  D m  1990)  and Federation oi 

Mobile Arne Owner3 of-Flori_da, Inc. v. Deaartmenc of Business 

Reswlation. D i v ~ s i o n  Of Q l ~ ~ d a  Land S S ~ B .  Condominiums and Mobile 

Ez!x?z, 479  So.2d 2 5 2  IFla. 26 DCn 1985) , cowles of such cases being 
attached to this pstltian as Exhibit 3 and C, respect ively .  

8 .  whether an individual physician-shareholder of SJPA falls 

outside of the defin~tion of an "investorm L n  SJIIHS wlthin the 

meaning of S 4 5 5 . 2 3 6 I 3 )  111, F l a k  S w  (19931, under any one or a 

c&inat?on 0: the following circumstances: 

(a) when the individual physician-shareholder LS not a 

director-or o f f i c e r  of either $SPA or SJHHS; 

Ib) when the individual physician-shareholder is one of nine 

members of the Board a£ Directors of SYPR; 

( c )  when she ~ndividual physzcian-shareholder is a member of 

the Board of Directors of SJPA and i s  one of three 

rnemSera of the Board of Directors of SJHHS appointed by 

SJPA [when the  o ther  three members of  SJHIIS' Board of 

Directors are appointed by an unrelated party); 

Id) when the individual physician-shareholder ia an officer 

of SJPA and/or af S J W S ;  and 

(el when the i n d ~ v i d u a l  physician-shareholder 1s employed by 



SJHHS as its Medical Director subject to the terms of a 

written employment agreement (the raterla1 terms of which 

are s e t  forth below) .  

111. STX- OF UNUXS- FACTS 

9. SJPA is a Florida corporation which currently has 3 9 3  

shareholders, each of whom owns one [I) share of comon stock. 

Three hundred eighty of the shareholders are physicians licensed by 

Respondent t o  practice medicine i n  the State a£ Florida. 

10. SJPA owns SO* of the outstanding comon stock of SSlsnS, 

The other 50% of the stock in S m S  is owned by St. Joeeph's 

Anclllaxy Se3bcer, Inc. ("SJRs"), an entity unrelated to SJPA and 

~ t s  individual physician-shareholdem. 

11. SJHHS operates as a licensed home health agency which 

pr~rnarily prdvides medical aervices in the homes of patients. 

These services i~clude, among other services, several of the 

"designated hea1:h services" that are described in 5 455.236 (31 (dl , 

Srar. 11993), including phys~cal therapy and clinical 

laboratory services. 

12. SJ2A and SJhS, ae the shareholders of SJHHS, each elect 

three representatives to the Board of ~irectors of SJKHS. Any one 

of SJPA'a representatives to t h e  D o a r d  of Directors o f  SJHHS also 

may be a director of S P A .  A t  no rime would any of SJh.5' 

represe~tatives be a shareholder, director or officer of SJPA. 

13. Dr. Cemuda is employed by SJKHS on a part time basis as 



i t s  Medical Director. Pursuant t o  the terms of a written 

employment asreement between Dr. Cernuda and SJHHS, his duties as 

the Medical Director do no: r e la te  t o  mnagernent of SYHHS,  Rat!Ier, 

his d.aties include: (1) educating the members of the Medical Staf: 

of St. Joseph's Aospital, Inc. (another subsidiary of St. Joseph's 

Health care Center, Inc.) on home health care issues, ( 2 )  advising 

the non-phyysician staff of SO%-S on medical issues, (3) consulting 

with attending physicians regarding alternative levela  of care, 14) 

chairing the home health advisory ccomnbttee of St. Joseph Hospital, 

Inc. , and ( 5  1 prwiding assrstance to and participating in planning 

and marketing e f f o r t s .  The written employment agreement spec i f i e s  

that the amount of : i m e  required to perform such duties w i l l  not 

exceed 100 hours per year, co be expended at approximately 8 hours 

per month,. 

1 4 .  Dr. CerruCa also IS employed by SJPA on a part rime basis 

a s  i t s  Executive director .  Pursuant to the terms of a written 

employment agreement between D r .  .Cernuda and SJPA, he i s  an 

administrator, 2ot the nanager, of SJPA. x i s  dut i e s  include: (1) 

perfomin9 routine business matters such as coordinatrnq support 

persome1 and outside counsel [ e . g . ,  attorneys, accountanrs and 

consultants) as directed by t h e  Board of Directors, ( 2 )  

coordinating activities of the Board of Directors and cornittees 

(including scheduling meetings, finding meeting locatrons and 

advising on agendas), 4 3 )  monitoring the status of SJPA's 

activitzes and investments, I41 serving a9 liaison between SJPA and 

its physician- shareholders, ( 5 )  providing status reports on SJPA 



a c t i v ~ t i e s  and investments to the Board of Directors and cormnittees 

to enable the Board and committees t o  make irreonned decisions, and 

( 6 )  assisting in analysis and devel0pmer.t of new ventures. ~r 

Executive Director, Dr. Cernuda reparrs to t3e Boazd of nireccors 

of SJPA. 

1s. Each individual shysician-shareholder of SJPA has one 

vo:e *n t h e  election of t h e  nine  members of SJPA's eoard of 

Directora. who are nominated by a Nominating C o n u n i t t e e  Ewhich does 

n o t  include Dr. Cernuda) . me Bylaws of SJPA provrde that the 

Board of Directors is to be composed of nine of its shareholders. 

ccrnsiscing of four shareholders representing surgery specialties, 

four shaceholders representing non-surgery specialties and one 

ahareholder who is a hospicak-based physician. 
. ~ 

16. . SJPA's sharehalders have no legal or beneficial ownership 

interests in SJEUS. Unless ar. ind~v~dual phyaieian-shareholder Of 

SJPA is serving 2 s  a director of SJHHS, he or she does R o t  

participate i n  the management or policy and decis~on-making of 

s m s  . 

IV. ~ ~ S S X O t T  AWD CITATIOWS OF APPLICRBLB L&E 

17. Section 455.236 13) (I), Fla, (19933 refers to the 

prwisions of 42 C.F.R. §413?17 ("Section 413.17,* a copy of which 

1s attached to :h i s  petition as E x i i ~ b i t  D) to determine whether an 

indirect awnership interest in a referral entity is sufficient to 

Classify the referring party as an "investor" for purposes of 



applying t h e  S 4 5 5 . 2 3 6  11993) prohibition on self- 

referrals 

18. S?ecifically, Secricn 4 5 5  -236 ( 3 )  (1) , ?la. S u  (19931 , 

defines an "investor" as: 

"a  person or entity owning a legal or beneficial 
ovnership ox Lnvescmenc interest, d ~ r e c r l y  or indirectly, 
including, without limitation, through an inuned~ate 
family member, trust or another entity related to the 
investor wich~n the meaning of 42 C.F.R. 4 1 3 . 1 1 ,  in an 
entity. " 

19. '~nvestm'ent interest5 i s  defined in Secteon 455.236(k), 

S E i L  (1993) as "an equity or debt eecurity issued by an 

entity, including, without limitation, shares of stock in a 

corporation, units or other interests in a partnership, bonda. 

debentures, notes, or other equity interests or debt i~strumenca." 

No duch invearment interest in S ~ : S  i s  owned by any physician- 

shareholder in SJPA. 

20. %e 'only means, therefore. by which an ~ndividual 

physician-shareholder in SJPA can be deemed to be an 'investor' I n  

SIJHHS is by virtue of an ind~rect interest through an entity 

related to the physic~an-shareholder within the meaning of  Section 

413.17. This provision is found in the federal Medicare and 

Medicaid regulations issued Sy the IIealth Care Financing 

Administration of the United Stares Department of  Health anC3 Human 

Services. This regulation defines when a health care facility 

(called a "provider" i n  the  regulat~on) may be re~mbursed by the 

Yedicara and Medicaid program for costs that the provider incurs 

for services, f a c ~ l i t ~ e s  or supplies furnished by an entity that i s  



related to the provider through common ownersh~p or control. The 

principle of the regulation which applies to S e t i o n  455.236 (3) (11, 

Fla. E=aL is when organizations are related chrough common 

ownersh ip  or control. 

2 1 .  Specifically, Section 413.17 (bk 111 states chat an 

organization is relaced to a prwider  if ' the  provider t o  a 

significant extent is associated or affiliated with or has control 

of or is controUed by the organization . . . ." Section 

413.171t)) ( 2 )  state9 thac " c o r m n  o m e r s h ~ p  exists if an individual 

or lndrviduals possess significant ownership or equity in the 

provider and the institution or organization seminq the providerm. 

Section 413.l7(b) I31 states that Vconcol exists when an ind~v idua l  

or an organlzarron has the power, directly ar indirectly, 

significantly to Influence or direct the actions or policies of an 

organ~zatim or instirution." 

2 2 .  ~pplying'Lhe princ~ple of Section 413.17 to the questions 

presented in this petition, the ~saues are: (1) whether the 

ownership of stock in SJPA r a k e s  an ineividual physic~an- 

shareholder "relaced to" SJPA, so that SJPA's interesc ln SJHHS is 

deemed to be held by the ~ndiv~dual physician-shareholder ( t he  

"ccnrmon ownership analysisH) , or {21 could an individual physician- 

shareholder be "related to" SJPA or SmFS chrough h i s  or her 
I 

serving as a director o r  officer of either entity (the 'cantrol 

analysis * 1 . 
23. Uzder t h e  "cornon ownership analysis," no individual 

physician-shareholder [including Dr. Cernuda) o m s  "signif~cant 



ownership or equity' in SJPA. . Each individual physician- 

shareholder (including Dr. Cernudal owna Only one share of a total 

of 393 outstanding shares in SJPA, or a 0 . 2 5 %  ownership i ~ t e r e s c  in 

SJPA. aach ind iv idua l  physfcian-shareholder i s  eetitled ta only 

one vote to elect t h e  Board of DLrectors of SJPA, so it would take 

an impractically larqe number of physic~ans  together to exercise 

ownership Control over SJPA. Thus, ownership of only 0 . 2 5 1  o f  SJPA 

' (and no interest. in SJHHSI does not confer the s i g n i f i c a n t  

ownership power c o n t q l a t e d  i n  Section 413.17 and 6 4 5 5 . 2 3 6 ,  

(1993). 

2 4 .  Under the *control analysis, ' actinq as a diseezor or 

officer of SJPA or SJHHS does not confer on any single phys~cian 

the "power, directly or indirectly, s i g r ~ i f i c a n t l y  to influence or 

direct the a c t i o n s  or bolicies" of SJPA o r  S m S .  As descr~bed in 

the facts set fo r th  above, :he Board of Directors of 3Z?A is 

composed of nine airectors, and no single director or group af 

directors f rom any one medical specialty has such a "significant" 

influence over  c3e Board tha t  he, ahe or they would be able to 

direcf-the activities of SJPR. Likewise, because the authority to 

mnage remains with the Board of DireCrOYS of SJPA, Dr. Cernuda's 

position as Executive Director of SJPA does.nor confer on him the 

"power, direct ly  or indirectly, significantly to influence or 

clirec: :he acciors or policies" of SJTA, 

2 5 .  S~m~larly, a physician serving on the Board of Dlrecters 

of SJHHS does nor have the "power, dlrec t l y  or indirectly, 

siy~li1ica1:Lly ru influence or direct the actions or policies" of 



SJEKS. A s  described in the f a c t s  s e r  f o r t h  ajcve. even taken as a 

group, SJPA can on ly  appoint three of SU'EHS' s i x  directors - -  and 

therefore, neither SJPA nor any indiv idual  physician should be 

deemed to have t h e  significact power  to inflcence or con t ro l  $SEES 

that is contemplated in Section 4 1 3 . 1 1  and 5 4 5 5 . 2 3 6 ,  P l a .  Stat 

(1993) . F i n a l l y ,  D r .  Cernuda's position as Medical Director of 

SJHHS does no t  confer  on h i m  the "power, direct ly  o r  indirectly, 

significantly to.+nfluence or direct the a c t i o n s  or pol ic ies"  of  

SJAHS . 

V. REQUEST PPR =LIEF 

Waerefore, based on the foregcing statement of undisputed 

facts and disccssion of l a w ,  ?etttioners respac=fully request  that 

Respondent e n t e r  a siaternent declaring that t h e  Petitioners, znd 

the individual peyaician-shareholders on whose bekalf SJPA has 

sought this declaratory s ta tement ,  are no t  "investorsm in SU?I~IS 

within t h e  meaxing of B 4 5 5 . 2 3 6 ( 3 3  (1). ?la. Stat. (1993). 
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92s Fla 661 SVUTIIERE: RFPORTER. zd SERIES . 
would award somelh in~  e x k a  i r reslrec~ve 
of lhe testimony. F1.ORIDA OlTOMETRlC ASSOCTA- 

F21 Thc m n r  qwrr :fun o! our ~ y r ' s r n  a: TION end Atsn P. f l ~ h t r .  

:rial by l u r y  ia Lhai jurber should be eom 0.K A p p t l l ~ ~ ~ ~ .  
pri-cd 0 1  lair and rm;lart:al members who 
stand ind,llemnt UI the oukomc of the 7. 

p - o c t e d r n ~  A prmpective juror should be DEPARTMENT OF PROFESSIONAL 
e x c u d  lor came  if thew IS a rca-onahlc RF.CUtATlOt4. UQARn OF OlTlCl .  
doubl n.t Lo wheCher hc  or ahc will k able AWAY,  Profc.lrlonal Opticlnnr 01 Flar-  : 

In render an ~n;lar l la l  verdrcl hared noieiy Ida. Inc.. and  Chnrlcs Arnold. Appc1. 
an Lhr etidenct mnd the law Club W r ~ l .  I,,,, 
frrc v. Tropigrra o j n o n d q  INC.. 514 L . Z d  
d?S (Fta. 36 DCA 1987): Hill v Slnle, 4'11 No. 89-2375. 
h . Z d  553 1F1'11.39J.5.853: S m ~ l h  v. Stolc. 51.5 
So 2d  13 (Fla. 3d DCA 1987); Selmzar v. Di9Ltkt of ' p p a 1  
SIafc.  564 SO 2d 1245 lF la  3d DCA 1990). Flmt D i s h c t  

I 3 , O  Here. Lhere wac considernbly Sept 6. ??W- 
mow than P rcmnonabic doubt aa h rhc 
irnpsrriality o l  Iht challenatd prorneclrvc 
juror;. Such doubt u.as manlrest end 

Oplnnctrjc acsecilajon and Ilcpnlrd op harmlul ra appel lant  Tlrst. lhe city wnl 
forced to use rer.alnjrrK premplory t4"eblsl rlppealed from d e c ' a n l o ~  s u k  
r,lallcoaps on nr ive iumm mtnt or Board of Opl~ciangv Lhs: oplhciacs . - , . . - - - . . . . . , 
~ ~ ~ ~ i l : .  !lorne G ~ ~ .  a!, or whnm are p m i t l e d  10 u r t  vicion screening e q ~ i p  . . - -  - - -  -- . aheulll ha\.- Seen e r c u ~ c d  lor cause. Src. 
ondlv. thc ri:l.'s cnucsri rerrcwed his re 
6u.s: ih3: ibrorpcctire jurors Joljnson. 
l inosher ,  Bohannon and .Carver b~ excu1c.4 
lo: cause. Tvc .  he did not speciiicalig 
request ad8 i ima l  prcmplor: Brattcnrcs 
m so many wares. However, had his :.- 
nelved chnllrngea lor cause dircctcd to the 
procperllve jutor- upun when he had been 
requrrrd to expend his rernainina percmpie 
ry :5allcnrc* k e n  przn%d, his pcrernptory 
chailcnzva would have been resrorrd ~ n d  
arailablc to challenge Lhe juro% Johnson. 
Knoqher,  Bohnrrnnn and Carver, who like- 
wise should h a v e  been cxcuscd Tor caurt. 
Tlrus, r e  vicw his unavailing n n c w ~ d  
cause chal lcn~es a*. Lhr func!ional equivc 
lent of a :ruucst !or sddilional (rtrcnptor)- 
challengrs which was denied, thereby en& 
t l i n ~  hlrn to rake the n.x::er an gpp~al .  To 
hold othcwiae would k lo embrace form 
and eschew rwbatance. 

R E V E R S E D  nr~d REMANDED. 

uflGCINTOH and AI.LEK. JJ.. concur. 

ment w thcck c u n ! o n c d  v j s u ~ l  acuity. 
The Dirlrjcr Court  or A p ~ a l ,  Allen. J., held 
thal: ( I )  o;r~omctrlsts had alnndinfi LO i n t c r  
vcne and request fonnal hearing,  and (2) 
failure o f  Eonrd to pruvi ie  op1ornet:isk 
wirh notice of dedaramry atalement p m  
c ~ ~ d i n r s ~  i l :  n n p n e r  prescribed by admlnir 
tral ive code, u.ilh oppnrtunity to v t ~ i i o n  
for hearitr~ uadcr Admini-trative Proce 
dure A c t  within 2 1 4 a y  pcrind thereafter. 
deprived op!onc:ristr of ctrar p i n t  oC en. 
I q  dut pcmons wilh  s m n d r n ~  to i n ~ l ~ a l e  
prm-dinps under Ae:, and thus  Iaiilrre of 
oplomerrisu to "timelyh" 'nkrverre in lor. 
n a l  hear jna  p-ceedinp. which were nl. 
read!: undcr way. bul of which optone 
h s C r  were no: even swam. <ill  not fonsii- 
IuU wrivcr of their r i ~ h L  :o clear point o l  
tntrj. 

1. Adminirtratlvc 1,sr m d  Proccdurt 
-451 

Phyaicsena aod S u r ~ m n t  t.10 

Oplornetria'J hnd rbndtny: t.o ~nterwenc 
and r+queqI lnrmal hcarinC with r e ~ p c l  to 
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CII. u Yl h26 IZI cn.A,c. 1 mu. I-) 

qw request lor deellrwtsq st3t .e  6. AdmInlulmlIvc I s w  and Prwcdum 
mtnr from Board of Opliciknry that opb- -505 

mutd u4t vibion screeninti qulymeet Phyriclant and S u r r ~ n r  P I P  
14 chtck customers' visual acuity; opbm* Bonrd 01 Optici*nv's prrbliuhd d c e  
tmu dlegtd invprion of xmtumrily deline- or decl-wry muwment pcu~ion [rikd ra 

ucluxivt of Pmcuct. W e ~ i ' l  comply wirh sdminulrrtivt coda, whert  p 
FS.L 1m.n titian neither specified timt limit l o r  B 

Admlnl,,nllvc t.w md Plwdvrr questing heariw. nor m f m n c d  the reIe- 
e 4 5 0  vanL pmteduml ruler. 

' Under 8dminislRtivt code, pemna 7. A d m l n l r m t i ~ t  L* and Pmndum 
ikw rubrtmtral interest may h k f l ~ t e d  +151 
bg agency demsion, ruch ar final agency Ph~slcinnr and S u q m n ~  -10 
lrtios of rwumnce or declnrnbly bbternenL Ophmttritu' pet ihn  ta ininlcnem in 
must be pmvded a tlelr p i n 1  0 t  en- into d e t l ~ ~ t D r y  tllternenl pmcccdinp befornz 
t o d  p&In.rlinp, l a  other wad, 1 clew Board of Oyucunry w u  timely under ad- 
opportunity 19 11le prtition tar formal pm m ~ n i s h t i v t  ccde, when it war fild just 11 
d n g . .  days following publicallon of noticc of peti- 

J. Admini,trltive 
tion far d = k b r ~ .  awwmenf even h o u r h  

-452 
such filing occurred only three days before 
metling of Boar$. 

h m i o n  of sdrninhrmtive code r e  
puiriig- pemns requeslillp hearing on 
aEency declshon to  lilr yeution wnh agency 
r l t h ~ n  21 d a y s  OI rccci~rt of wri lun n d c e  
of dechion or within 21 days of receipt of 
written notice of inuntZo r e n d ~ r  declrlcn 
deu not apply la euery agpn?y decih~on: 
ruk itself provides Lhat drllerent nolice 
rcqukrnents may be prescrrkd by law or 
agency rule. 

4. Adrninlrrmllvt h w  mnd Proccdurt 
e 5 0 5  

Agency'a notice of decision or intent ro 
rpder decaion must h 6ufficrenl ro give 
p m n s  r r r h  rlandrng lo i n i w k  terrnal 
ptomd~nga r clear p lnh  of  t n t v  lo either 
mrhw f o m t  p m e e d ~ n ~  or rntrnent in  
nhady-exiatlng pmcecdinpr directed to 
urn* agency decicion. Wtst'r F.S.A. 
1 1B.51. 

L Admlnlrtn~ivr L a w  mnd Procedure 
-450. 151 

Right or  prsonr whoae mubsmntial in- 
kmu may k affeckd by declnrator). 
rcllrrneet of Agency b iniuale fo r rn~ l  prb  
crrdlngl or inbncne in  akready-exishg 
purrdinpa u not waived, unlesr nuch pr 
MM hkve Lulled ro pcuriun for furmal hear- 
 in^ wilhrn period spc i t~ed following nohce 
p v r n  under ~pplicable rule. West'r F S A 
I lzO.S7. 

8. Adrnlni*trnlrvt h w  nnd Procedure 
-451 

Phyricivnr and Surttnns -10 
On opbcr~ns '  pelilion for dwlarnbry 

s latcment  as to whelher they could use 
v w o n  ~creelling equlpmcnt lu check cus- 
tomers' visual acurty, Inilurr of Board of 

' 

Opliclanry to provide optomewists wirh n 0  
uce el deckrator). ahlprnenk p m w d i n p ,  
in manner prescrjkd by mdministmrivc 
code, and with aplwrtunrty to peLiUon for 
h t u i n p  wirhin PI-day p c d  &ereulLer, 
deprived optometrisu o f  clear p i n r  of en- - dut pcnonr w r h  aundlng rn s~\itiste 
~dminirurauvc proceedings, and thus f i t -  
urn of opurmetnsu t~ "timely" ulwrutne In 
f o r m ~ l  henring pmceedlnta, a h ~ c h  were a!- 
rtady under way, but of which optornr 
Iruu were nok even awnre, did noL con~ l t  
lurk wuver of therr r ~ r h t  to clear p l n L  of 
enby. West'r F.S.A. & 120.57. 

9. AdrnlnirLnUve h r r  and Pructdun 
-508 

Provialon uf Adminirkativt P d w r  
Act repardlng hearrnen on agency decis~om 
which nffect a u h k n t u l  interests u iruppb 
cable w pctkion for d c e h b r y  atsterrnut 
lrrnited to narrow issue on npplicslrltlty of 
rp?crlit*l ~ u t u b r y  provlbron cr any rule or 
order or aKency to phbonrr  in hl. p r i ~ c u -  
Iar rer of ctrcumxreeccr only, mince such 
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pli t ;oner  har no righi to hemrrng an his 16. Adrninietrat l~e Lmr nnd Procedum 
pti t ion.  and no onc other than petitioner a 5 0 8  
will nomally bt nfttcled by declarabry h ~ c n c p  should ei lhtr  decline lo lsaur 
etnlcrntnt Wesl'r F.SA. $4 1 ~ . 5 5 5 .  120.- dcelnraton ahternen1 o r  ahouid fompiy 
57. with shtuto~y  prvvision povern!nR R I P  

making, when agency rs ulld upon b 
10. Xdminialntlre t * ~  and Procedure haue deelamhry atalcment In rcspnsr ts 

Q z 4 i O  qut~t ion which IS noL 11mr~d  b s ~ i b z  
?muinion or Adminiairtive prmcdum l a c k  a n d  s p c i f i t  petitioner. and whlth 

Act  on hearinm on agency d&ions "~ubd r r u l r e  rcrponst of buch m genml  
. f f e ~  avbstpntirx inbrcsb is applicsblc mnd cons%n'Cnt nature u b meet de:~ni>m 
where qumtion prnentd by p~,jon lor of 1 d t .  W ~ n t ' r  F.SA 44 1 2 0 s .  1m.- 
declbrohry mblimcnt i not narrowly 665. 
drawn. and thus when ~ubsun l in l  intc-la 
of other prtk may k ~mplrcatcd. Weat's I m n d  A. CMon, John D.C. Neatan, 
F.S.A. !4 120.665, 120 57. 11. and Kimberly L King of G r a o n  & Lnn 

P.A., Tbllahms~n.  lor npp?llanu. 
Is' Adminisim.Uvc -rnm hr !&belt A. Burrzworth. dtty.  Gcn.. ~ n d  

-.."= 
Them8 M. Bender. AaaL Atty. Gtn., Tdtr 

De~tnntory rtptcrnznh mm no1 to be h m m .  for r p p c l l ~  Depamment of P r o h  
used an vehicle for kdoption of bmsd maen- nional k l n t r o n .  Bd. 01 Qnticiann. 
eY ~ollcies, nor should t f r ~  be uqed Wilson Foster. ~ ~ t l ~ ' h ~ ~ ~ ~ . ' f ~ ~  ap 
provide inwrpretahons of r t a tu l t l ,  rules or ptllm pmfMsional op~c:ans ~ b o ~ j d ~  
orders which are applicable to cntirt class I"=., Pnd chrcrle9 ~ ~ ~ l d .  
of wrsons. Wes:'s F.S.A. 5 120.565. 

ALLEN, 3udpt. 
12. Adrnini*lraliue Law and l 'roccdur~ 

m r n m  This is rn uppa l  by the Flor~da Optornct- 
-#uo 

ric Associabon and Allen P. Fisher, on op 
D y l a n t o ~   me^^ ~hou ld  only be ~ o m ~ t ~ s t  licensed m d c r  Chspkt 163. Flop 

g h n d  wirers pcbrlon has clearly set  forth id, ~ ~ l t u ~ e a  (optornet&U) [mrn I drcIan-  
specific ' loch and circumstances which hrv ntnCpmrnt 1 ianu~A hv t h r  Rnmrd fir . , . . . . . . . . . - - - - - - - - - - 
show that question pr-ented relates only Opticianr). (Board). me bntomemsu a~ 
to pct~lroncr and his particular net QI cir. gut (1) thnt the Eoard cned in finding that 
curnslrncc-. Wext's F.S.A. 4 120.5ti5.- thcv lacked alandlnr to nnriicinalt In I ~ F  

13. Adminirlmllvt br and Procedure 
-sou 

Petiliona for declaretory shtement. 
which pmv~dc only cursory Iacturl mlta- 

Lion or  which use broad, undef~ncd krms,  
such oa "viston acrecnrng cquipmenl" t n d  
"vrrunl acu~ty," should be careiully ncruti- 
n ~ z d .  H'cst's F.S.A. 5 :Z0.5G5. 

D e d a n f 9 ~  sialement petitions by aa- 
sociations, rather than individuals. akouid 
k inherently ruapeEt Werl'r F.5.A. 
g 1~0.565.  

proeeedtrrp: (21 th: th; ~ o r ; d  e m d  in 
frnd~ng that Chelr pebbon.ta I n h n r n t  in 
thc pmeed ings  WLY unlimciy; and (3) rhtr  
Ihe deelnratory sh temcnt  hddrewd 1 

qutqtion of ~ e n e m l  npplicab!tity and. there 
{on, should have h e n  addreautd by mlt. 
rather than by r l~c la rnbry  auicrnen:. b 
cause our aRrPcment w t h  th r  optomertkts' 
fiml two PryurnenL. requires us  tn wt 
aside the detlaralov s t s h m c n t  we do not 
decide lhe third ~s.*ue prrsentcd. 
On March 30. 1989. spprIlcca. Pmlc%sio~  

11 Opticians of Florida. Inc.. ~ n d  Charla 
Arnold. mn optrcian Iicenmed undcr Chaplcr 
184, Flor~da  Stptuttr, filed a petifJon lor 
d t c l n r a b ~  str tcrmnt with the Board. The 
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pcGdon f n t  acknowldgrd that ChhpLer DATE AND TIME. Fnday May 5,1389. 
: 484, Florda Suluka,  d e i ~ n e s  *'oyUc~uw cornmtnclnz nl 9 00 A M. 

w." and ~rovides that "[iJt k unlnwful for PUCE:  Depnrlmeni of P m f e ~ i o ~ l -  : mnj ophcun to errKagt in l h t  diugnobu of Rcgulubon, Conference Room, 130 N o d  
. . rht human eyer, a:lempt to determine b e  Monroe S l r e e ~  Tal l~huscr,  Florid. 

refmcuve p w e n  of the human eyer, or, in 3 2 3 ~ 5 0  
any manner, niltmpr prescnk  fur or PURPOSE. T~ condud hplu 

a beat  draepses or admenu o f  h u m ~ n  bc Bu,ln a dKldH PD .pF~ _ kpnl,r" red  then oftered lollowms any decvrHMl -de by be ~~~~d 
quc?.uos: r rsp t t l  any rnatkr wnrdertrl at rhu 
la En o~licirn prmilled ulc rirmn mcellng or henrmp, he will nped p 
rcreenir.~ equwment *uch u 1 Timu8 ,I the pmccrdmKr, .nd ,rub 
Vuion. Tester to chsck r consumer's v l r  need re cnr"rr a "erlmh 
u*] ficulty far and near), wr~h or rrmnl pmeRcdlnCr made. rh,cl., 
wrlhour 1 corrtcuon? record tncludcs Ihc Lubrnonp and ev+ 
The Tilmur Vision Tesrer ir i n  ophthpt denm frbm which he .ppl ir u, bc 

. mlc instrument dcx~perrl for r ~ p d  ~ n d  p m  bsued. 
clse meuurtmrnl  o l  wlsurl p=:lurmance. A o f a e y  ,km o n  br aKendamay k 
I t  can be u s d  lu k r L  near, ~nkrrnrtl~ate o~hl l lc~ by wrltlng Lo: ~ p ~ ~ l h  
md d ~ h c c  v~hiun, fur oJ1 eye dune or bk, E~~~~~~~~ D , ~ ~ ~ ~ ,  nerd of opu. 
lo: Lmth workinl: rtrgi1ht.r; musde balance: cranry, Norl,, M~~~ S-. T~, ,~-  
color WcP:ron, dellth IwrcePllOn. 4nd Pe- ha3ser, ~ l ~ ~ ~ d ~  3 ~ 9 9 7 5 4 .  you ulll & 
nuheral vwon. charged f 17 per lr~g-e for the nurnlrr of 

In sccorddnce vlkli the diredue of Sec- cop,, desired 
tron 120 565 Flurru~ Srn'tulen. the Board Fla,bdm,l \l?*kly ; :gl 1g89,, 
pmvtdcd publ~c notrc o! the wutton m the 
Aprd 21. 19B9 edruon of the  Rirraa Adrnln- Thc'~endu lor Lhc May '' 1'85' 

gsbuue q,.= nobcf prov,dcdh 6everrl matktS hrnc ae' lur 

oTlc IS CIVEW "hrarinb.~" find " l lnr l  order ucuon." but 

Board O,l~lcrdnry has rwclved . pcti. 'gtnda Iten IV, whrch Ihc only rtfcr 

t o n  for  Declanrory Sulcment Imm the CRCC lo yUuOn lor declara'ory 

P:oicrstonal Oyrbc~ana of Erur~dn. lnc. merclv proyldedv 

I 
and Charles Arnold. I" which h e  pePltlon IV. PmlTION 
asks whtrher an opucian is yennutted w STATEMEKT 89 
use vlsion rcreenlnx rqulljrnenr b check A- PROFESSIONAL OFfYCfANS 
r cooaumer'u risurl ECUI IY.  W I L ~  or with- OF FI.ORIDA L C H A R L E  A R  
out a correcuui. Tale Petwon hu k e n  HOLD 
ass~anrd the nurnhr B S D S I .  h p r r s  Funher. Ihe sLmcy fiL fur 83 DS-! rave 
or h e  PeuLun may b ob- ind f rom no lnllrc~bon u to whar aclron tf any. w*4 
LouElh Cook, Execubue Diwcbr,  130 ro, be bkm on lhe petruon &r the  Mey 5 
North Monrw Strctl,  Tdllrhwree, Flor- mseunp 
tdn 32301 On May 2, 1989, the opLomrlrirrs filed m 

' *,- 15 Fla Adnrn W e e k l y  1699 (Apn? 21. 19191 wltGon m ~nrenenc in  h e  drrlnmtory 
" One week etlrller, in the April 11. 1989 turement pmeeedinb.5 and rcqucrtcd 4 lot. 

td~kron o I  ihe Florrda Administrative Week* mal hear in^ under %chon 13 5?(11. Flop 
ly. n notice of a May 5. 1989 meellng 01 the rdd Slnkults In thebr pxuuon. the oplornc 
Board had been pulr!l~lled IL pmvlded viru arrcned that hclr ~ubsrpntul m t r ~  

The M o r l d ~  S u t e  B ~ r d  of Qptrcianry emu would Lr delcrrnlned by an a f f i m u r t  
wrll hold the f o l l o w ~ n ~  meeting to whrch , answer to Lhe quesuon presenbd In Lht 
sll pe:aons are 1nvrk6 putron lor declurrlory bblemenl S p r i l -  

L &ctlon In4 W2[JI klurrdn Suatutcr 3. SFervn 484 O I 3 I J )  I:lwida SI~IULCL 



cally. rhcy a-scned that Ihe Titmur; Eye 
Terrer can be ured to dctcrmint thc mlnc- 
t ivc  p w t r  01 Lhc human cyes ,  and thtL 
whjlt uuch dtkminat ions,  arc made by o p  
tomctrists as part of  their practrce, opli- 
cians am expressty prohib~ted lmm m a t ~ n g  
such delerm~n~tions. Tht opmmt'mab' pe- 
:ison contcndcd. L+ere[ore, thrt r e  rllirm~- 
tive a3swcr to the quertion present& m 
t3e phGon for d t c h n t o v  rb l tment  
would permi: Ii:cnscd opticians b engage 
in the prpchee of optnmttrp, mnlrnsy !o 
tfie pmvlionn of Chapters 463 mnd 191. 
Flonda Stntutrs. 

f h e  Ronrd arbon was incoqmralcd i n b  r 
final nrdcr dfltcd Octnhrr 17, m B P .  Thia 
apptal is Imm that final order. 
The opton~tkislr  Iint tonwnd that the 

Board e m d  by concludinf In t:q fin21 order 
that the oplomttrisk h d  "'lrfled to allrnc 
r substantiat interen! in Ithe declan'aty 
uhtement proeccdinffr] luflicient to war. 
n n l  !heir interutntron rnd  [did] not hrvc 
rbnding ID parlicipalc." We ~grcc with 
the optomclrjsb' conkntions. 

A t  h meting of the Board on May 6, brl in l rmt"  ruflicient l o  entitle such pcr- 

1989, counBel for bmd w n  to mltjaw 1 12Q.u p m i n g  or mw* 
&e B~~~ would be mnrlucling , YCM in p m d l n k  *lr-dy pndln~. '  

on the pebhon lor declrmror. shhmcnt  P'Mn 'leg=: 
b u n s e l  for the o p ~ m c ~ n ~  ~~~~t (1) he will anrfw injury in 
and made t bncf a r p m e n t  in auppfl  of 'hkh or 8urrkirnt i m m r d i a ~  ** 
the pvion to intcrvtnr Rnd tor , formal title him ln *&inn 120.57 hear~ng. and 

hearing under Seetion 120 57, Florida S h t -  
Utes. The Board h k  Ihe opteme*b' 
pet~tron under advisemmC bu: did not *I- 
Icw them lo partirrpatc aa part in in rhe 
heanng. The htsnng cenaislcd of p m e w  
a b o n  of k~ l i rnony  by Charle- Arnold and 
~rgurncnt  h y  counsel for Arnold and the 
Proiess~onal Clptic~ans of Fionda. Inc. 

A 1  the  A u p s l  4. 13S9mmnting of the 
Board. Ihe.Board vokd  Lo deny the optom- 
L n ~ h '  ptr i ion lor two reason*. k a u s c  ~t 
was unbrncly and because the nptometrista 
lacked standlng to partitipale.' A.r to the 
pelilron for declanlory stzlomeet. the 
Boxrd voted to approve ;he tnllowing rr- 
rpnqe, 

ORDERED Ah'D ADJUDGED that use 
or the Titrnus Yrsion 'iestcr and a1rni1.r 
vwmn rcrrening equipment i a  nor pmhrb 
rtcd lo lrccnrcrl npbcian* to determine rht 
visual acu~ty  of consume- (hlh Iar and 
ncsrl no lona w Ihe optrcisn doen not 
engage in the d ~ a ~ n o n l s  of the humnn 
eyt, d w s  no: attemp1 twde t t rmmt  the 
reftacuvc p w e m  of tht human eves snd 
dms n o t  attempt ro p r e r c r ~ k  I w  or treat 
dl-carer or  nilmenla of human beingn. 

1. Thc Innal ordm dcnvmp thr mlmrnclrt,Ir' p l i .  

12) thst hh ruhtrnribl in juy  la or  n t y p  
or nnturt which the p m t r d l n p  is d* 
signed to proleet 

Agrico Chcmicul Co. v Dcpn*mcnTof 
EmlL R c g u l a t ~ o q  4 0 6  So.2d 4i8. 482 mz 
22 DCX 1961). r m c r  denied 415 bZd 
1359 (Flr.lSS21. 

In n o r i d a  Mcd~cul Ass h r. Drpartmm: 
oJPru .hs ron~1  Rrguktton. 126 So 26 l!i2 
(Flk 1st  DCh 19W), wc applwd lhe kgnm 
Chcrntcel tc.t la a caxt clwelg analopus 
to Lhc pmrnt m-e. Tnerc ,  we held rhrt In 
assoclabon of medical daxton had skinding 
to c h a l i r n ~ c  m p r o p &  rule o t  tht Board 
of Opbnckry thaL wouirl h a w  auLhonzed 
oplornetr is~ to prescribe c e r w n  lepend 
dmplr. We held that the fint pronE o f  Lht 
Aqnca Chtmrml tmt "injuryin-lad" 
natirflrd by lhe ~social ion'r  al le~aL~ons or 
thrcalfncd injury; i e.. that h e n :  (he p r p  
posed mlc, p a l e n u  would have to aetk the 
serricca or a physician tor t r ra tment  irr 
volving urt and prescription of the l t ~ e n d  
d r u ~ u .  Wc then k M  that lhc  nceond 
prong of t h r  ~ P S C  (he "zone of i n k r u t "  
rquwcmtn t ,  was satisfied by h e  .xsocir- 
lion'r allrpntion that thr pmrcntring or 'hc 

inl mtd Finan- P6 So.2d 519. I?l 1FIs. lu  
mx wn,. 
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p n o n s  rho  b l r c v d  thew substantial In- would bc holdina 1 120 57'11) htlnnR 1: 

Wrtstr r n l ~ h t  be nffec+d by lhc d ~ l n d *  May 5. 1989 mcctlnz. Themfore, the, m --I hbtemcn', inrludiny: the orlometrlrlr. cut thnl Chert wan no w4p lor Ihcm t9 ; 
had the gyr tue i ty  lo pcLllton b ~ n t w e n r  know, cvcn b y  rrent drTiacnn, thlt rg 
in lhc dec!arabq stalemrnl proceedings. nttdcd b file their p e b h n  five & y t  pna 
mlhr B o d  hm provided, by Rule 2iP-8 01. I. he hearing in  orciir +a .wold ih p r a  
n o r ~ d a  Admlnirtntrve Code, that any ptr- dun1 bar or Rule %6 M7, norid& AdmC 
abn enbllcd l o  pelit~on Igr  a declanbgv bb+jvc wc,l 
sbWmcnt may do so in accprdancc wtlh 
Chapwr W ,  n o r ~ i n  Adrn;nrrtnavt M e .  I f ]  The a h o l t e  rnd ruln nltd web ' 
Rule  2Q Mn, Floridx Adminlshtrve thc Bamd must k wad in ronjlmclion ' 
We, pmwtder that I" qcncy mzy. e t  IU Ruk W . 1 1 1 .  Ftonda Admrnstnm j 
ducrtlion, hold 4 he~r inf i  LO dl*pose or m We,  which pmv~dcs: 
pillion Tor d~lamtory rblemcni and. If a ~ . ~ t 1  point .I ~ " ~ r f  enb plom(. 
h e a l n ~  i% held. 11  ahdl be conducted pumu- In= Unlcrr. by hm , 
ant to &tion 12057. Floml& Shtutm. REcnv m$c: 
When t h e  dmsion WM made to hoW 1 

?, he.rinR rs pfi of ( 1 1  penon* mu-tinr a MK 
= ' 

l h e  8onnl.a May 5. l l tag meting, &e A R r n q  d ~ u r o n  ahKh dw Or ma' . 
B~~~~ wu ru,red ur the 

b?rm~nt 'heir ~ u b s h n b k l  mnlerut hW 

heanng gnly to thc perlrm to the &. 'Ic pbUon ='lk *  ale^ nh 

InE 120 5,(1Hb)(21, FIPtid. l w ~ n 3 * n t  (21) of m l p t  of mth 

&atubl, Slncr ihe op(irians Lhe nOLlm or UIe Or tnenn. 
pamer, only the) were Rlren wnlwn nottcc One ("' -iptOf mmc 
t h l t  1 Iorrnnl hrannlC would held 0s ts mnder dccsion ; 
!Jag 5. 1W.' Finally, alnce n h t l o n  120. pmibl=, ln ' --' 
571:) h c a r i n ~  vu held 26-5,. wt i tkn  notice mldr r  r d* 
201, Ronda Adrntnistratlve rsde, r hbeh "" prim to Ihe d&'on 'nd 'I1om p. 

provides rhnr pt luonr rntenenc muqt be m"s who bc auh'hhtlf - 
Illel? a t  l e a ~ t  f i r e  days pnor to :he f~nn l  Ihewby twenty*m (211 &ys Irmn n- ' 
bra-rnpl, was npptrrlhle ?hemrOrc, the CPIP~ i n  which to r r u e s t  h~mnt. * 
Board r.=onq. :he op@mctr,su' v t i h n  "ot'ct rhall g t a b  Iimk for ' 

mtrvfnc,  Ghrch we. filed lhrm darn b qumL1"E ' henr'ng md shdl =luma 
Fore  he May  5. 1Pn3 B n d  rncelln~. was -kency's  pmdunl ruler* 
t u o  d ~ y s  late. ha add~t.on;ll s u p p r t  for (21 Any pcmon who mclvca mttm 
ILF pxlLlnn. Lht Board mntcrda rhst a w n  nobc* of m Agenry dccuwn or rho rc- 
d l  itcm 1V for thc  May 5, l l R 9  rneelhng ccivcr wnllcn nolrcc or bntcnl to mndn I 
should havr ulcrted h e  eplomek~aia that dm~alon and who fnilm to r q u e a l  n hru- 

. h a r d  a c h n  w.a E o r h m t n ~  vng w~thin twentyan? 121) dam, rhrll 
R e  nplomchcb counter t h z t  nc~thcr the wb'ved h's Whr '"wuen* 

notbrcg publlrhed m the 14 and ~~~~l n4uest B h c a r i n ~  nn ruth matbra 

2!. !9SQ edl~~ona or Ihr Flotjea Adrn~nirtra- (3) The Agmcy msy publluh wbce d 
Uve U'rckly, nor the agenda item tor the iLs dec~nton. or or irs intent to r e e d s  I 
May 4. 1139 mmbna, nor h e  sgcncy Ide, decralos- !n the Florida Adamumvn .. 
gave them any indicat~on that the Board Wnkly. nercpsprs of gcnml  nmb. '' 

7. Alllmrrh 1thc b r d  conlcrdq rhrt il r a w  nm 31I11 ficmrlnn on ~ h c  wclan fa &mlw : 
rurr lo t)rc cvncrrmr on armrdawc r l ! h  ~ h c  umtcmnt at uhc h r d  I w t n ~  Smm I?l- : 
~ q u ~ r c m c n ~ S  ofl M l o n  I l @ l > [ l K b J l I )  a copy 5 1 ( I  Ka) r q u l r e  tarma1 hcartnp undn tB5l . 
D[ ll.ch nolbcr -a1 nM plmred hn t h c  mycnrj rule. lo b. wnduncd h har inr  d l c m  d thr b* 

I wch nowe lnrludrd In rht 
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. u n  in h e  @re* nfIeclcd hy cuch deci- sblement is an "agency decrs\on." and 
: mru ~ n d  may also, where nppmprrYu, uon 120565 lndtuter har a d e c l m t o ~  
* 4 mu1 copies of  i u  nouce ~ppiicanu, rhurnen i  is "final mgeney .chon " Cewr 
: coapumra. and rnterestdl Emupa. quenlly, the r~ght, o! persons whose r u b  

Such zct~on by h e  Agency m y  In used a h h i d  intemrte may h affected by such 
m ~bbluhiir pebtioner'r dlrU of rrcelv. ngency eimhlonr arc nnL wa~ved, unlwn 

: ing BP-. chcy have fulled In pzldon lor a 120 57 

: ' mu=. p n o n r  whoae substantipl inltrutr  hearing within the prid rpxrfted foliow- - my be ail& by ngtncy demron, such Ing nouct glven under Ihe appltalle rule 
: u the "final agency arUon" a[ uunnce n t  

1 dcrl-toW s w ~ e m e n ~ ~  must be prwde~ I6,'ll SIN no rhturc or rule s u p d  
1 chr point of enrty into formal p m e d -  ed Rule 28-5.111 in the d i ~ h m b ~  a h *  

npr; i.. ., r c h  oppnunrly ro file p e b  merit pmceedingv b l o w n  the B o d  *p. 
ton i w  f a n m l  pmctedingr. Src ,+fax- requid EQ comply with h e  rcquiremenu 
k-88, Inc v. Drporrrrlen l oJ EwrlL Regu. o t  Rule 2&5.111 in givlnC not re  of Phe 

" btmn. 417 SoZd 846 (ma. 1st DCA 1gw); drelaratory aukrnent pmceedtdrrrp. The 
lbpclrrLt Bms. Inc v. Drvrtmcnt ~,f pubhuh4 nouct of the Jeclalmbw atat@- 
Tmrerp. $62 So.2d 348 (Rn. 1st DC.4 1978). men1 ~ L i u o n  J v ~ w s l y  failed La comply 
trrL drnltd. 36s So 2d 1574 (FIa 1978) w ~ l h  Rule 28-5 111. rn ilrnt ~t neiUler spec* 

13.41 me .one day no,jce re- [id ihe ume hmlt for requcsbng a I~ernng, 

qulrcrneni of Rule 111 d o e  nor apply "Or rc[crenced he sclevanr proccdurnl 

lo every ngency d ~ i b i o n .  The rule iuelf Further, wen if the ~ u b l l r m  n+ 
prod&$ that d~flerent nobce requwmtnu of WbLlon lor deehratnry ptate- 

my h prt.scilterl by law or agenq cr)e had Cornplled wlh Rule 2A-5.111. rht 
Krvtnheless, whether Rule 2&5 111 or O~Lometrlru' Ppuuon would have 
wme ather statutory ar rube notrce npuin- bmek, beenuse lt was filed lust eleven 
mcnt applres to a parl,cu~sp agency deci. d d ~ s  W l o w l n ~  the ~ p n l  21. 1989 publrcn- 
rwn,  rhe nutice muxr be sulIbclent ta g~ve  Iron. 

, IwmOn& with sundlniz to Inruaw 120.57 pr* While i t  is true iha i  4 hilure Is tmely 
rrcd~ngs a cteor pol>rl ofcrrlry rn either puuon inrervcne in exis~ng %won 
mihk 120 51 procerdlnga or mtcruent in 120.57 profet.dlnv has romeumes ken 
rlr=dy e*=ring pmceedlngs d l r e c d  the held ro constrtuie a waiver or the ctmr 
Umc WenCY drchlon. C~pcfrtLl Bm.. polo1 of envy, the carer so hdoirng rrr 
Imc u D L J I ~ H ~ C ~ ~  o f  T ~ ~ w P . .  Z U p W  and clesrly diaungurshrblc {rum the pnscnt. 
CuFC-1 Home Health d p l ~ ,  case Thore cases rnvolved friluw to pti- 

' Inc D c ~ a r t l l r c n l  ofncurm Reha- tlon to rnkneee for many months, or even 
blll&llf* Sems.+ 515 1009 (FIa. 1st  yenra, lollowlng puLirc nouce or propmsed 
DCh 1937) agenty *chon or txurrilnp Ilug-atio~l. See. 

IS1 A l h u g h  ht detlnrabry nutement e.g., SL Josrpl~ H ~ s p  a/ C h o r t ~ t ~ c .  Fla. 
nhtutt. h t i o n  120.565, Florida Sututes. Arc v D c p n r ~ ~ ~ c a l  of Hrullk and Rcrro- 
p v d e  Lhsi an apency "rhhll pivc nohoe bl?~tu l tw  Sr rv~ ,  559 So 2d 595 1Fla. lat 
~i tach peutron [lor drclumlory rtakrncnt] DCA 1985) I:hrtt months): 111wnlcpr Con- . _ k thr Florida bd t r ,~n~t rs i rv t  Weekly," h e  w I r r c t n I  Cei~ter w Drpor ln~ml  ofHrul~h 

' ' nbruk dws no1 alwclfy the contenla of the arid Rclrubrlrteliru Scrm, 5-41 So?d 677 
m k .  Hor do the declummry statement Flu. Is1 DCA 19H8) (three yeam). Rudloc 
mlu ipceify the mntenrp of h e  notice, P. Ronda Drp'l oJEal-ll E e g u l o l r o ~  517 
dhtr thbn rht Rulr 28-4 UOI dlrpctive Lhat Sa.211 731 IFla lrr DCA 1981) (lour 
rht rg tnq  "xhnll ~ i v e  noiicr of each peu- monil!r). Gulf Court Honic HcaIik &mu. 
ML briefly rkrlnb. tlnc queshon prtrenkd, of FIa. IHC. v Dcpur lnrc~ l  ofHcnll6  arid 
m rht manner prercr~lrcd by Sect~on 120 - Rahelrtlrlolruc Ssrus. supra (mne months). 
56S, FS" Clemrly, however, n declurmror). Hone 01 these caaea surresu  ChaL In~lurt  

L Scr 5mm 12P lb5 Flurbdb S1atulrr 





SARASOTA-MAHATTEE AIRPQHT AUTH. Y.  IChRn FIa. 937 ! 
cla* u rl h 2 d  rn m d p p  a om. IWI 

by the o p b m e u i s ~  that the d e c l ~ m l o v  
ntskmtni  under t tv i tw  should be s e t  . SARASOTA-MANATEE AIRPORT 
u lde ,  beuuae it ia limikd to neither 1 AUTHORITY. . $odr politir and  
plnieulsr pbuontr ,  nor r prtieuh set of corpontc. AppcllanL 
mumunces .  While the opmmctrisls' ar+ 
rument  on thin mint  may hire rncrr~ we *. 

a unneceaaar~ to deid* iasrrc Thornu F. !CARD. Jr, Plvl fc&, 
presented, because the declanwry BUM- 

men[ must be aet exlde as a rrrulr of our Tru"nm; '- Icnrd' ", md 

holdings under ihe firat two argurnenre '*"' '. lard' " Perman'' Rtpmtnlr- 

prcaenled. tlver or the h t e  ot Thomu F. I t d .  
Iltcceutd; and Ecne S. Iculrd, hppel- 

Ill-151 We do observe, however, L ~ Y L  1- 
d t c l ~ n t s ~  staremtnts md ruler rrcne 
clt*rly dizbnci IuncUonm undw the scheme No. 89-D3&95. 
01 chhpler 121). hlttlouyh Lhe line bitween 
tfic two i* not nlwsyw clear, it nhould t,~ D k e i a  (hurt  of A f W  of 
remernlrered &st docl~ratory siaterntnts S m d  District 
rrc not to b urcd as a vehicle [or h e  
adoption 01 bmad agcncy p l ~ c i ~ r .  Nor 
lhould they k used Lo provide inlrrprete- 
bans of.atPrukr, ~ l e s  or orderc which are 
nppl~cable tr, an entirr class of Wrsons. 
Declaratory sk&rnenb should only k 
granted where the perition har clearly set 
Iorlh speclilc fact.. and ciruumrknces 
which show Ubat Lhr queubcn~.prestnkrl 
relates only to the pri t iuner  and hlx p a r w  
ular ser or circumhnces.  T l~vs ,  pelluonn 
which provlde only a cunory i~ctual r cc~ ta -  
tion or wl~ich use broad, undefined terms, 
such as "vrsron screcning equ~ymeni'" and 
"vsual acuity," should be carefully icrutC 
ni~ed.  Slrnltarly, petit~onli by uaoeiaulmc, 
nthcr thnn ~ndividunls, should Le ~ n h e r e n b  
ly  runpeer When an agency is called upon 
to &sue h d t d r r * m ~  statemenl in re- 
sponse tn a question w h ~ c h  I$ no1 limited to 
specifre lack and r s p c l f i c  pekttmner, red 

Sept 7, 1%. 

Rehearing Dtrni~d Oct 10, 1990. 

l n v e ~  condemnauon ncbon wu 
brought by resldcubal property awnem 
against airport aurhority. The Circuit 
CourC Manube Cuunry. Scerr M. Brownell. 
J., entered parlial summary judyrncnr find- 
ing that n Ulkrng had occurred, and m r p t  
aulhoruy appealnl. The Dtrtrict Couri of 
Appeal. Patterson, J.. held that (1) taking 
muid not be round nLsent p m f  01 &ubst;m- 
- th i  loss in market value, buL(2) evidence of  
a1tilude and frequency of niuhb and 
rmounl o l  interference with enloyment of 
the property war suff ic~ent  to r u p p r t  n 
taking, provided h a t  owness muEd prove 
rubrtantiul mbrkci vnlue d;lmape. 

whrch would require r r e s & n ~ t  01 such w 
penera1 mnd consnknr  nsturc u to meet Affirmed in pfla rrvemed In pan and 

the dcfmllron of n nhe. the tarney should rr?nnded+ - - 
c ~ r h t r  decline to issue the stulrrnenl or 
comply wrrh the pror.tuions 01 Secuon 1M + 

*$4 governing tultmnklnp. 

hcccrd~ngly. we set nslde the dec la r~ to ry  
stabrnenL and remand Lhib uume to Lhe 
h a r d  [or iurrher pruce~dmgu in accord- 
ance with this opinsun. 

ZEHMER and MINER. JJ.. concur. 

1. Eminent Domain P Z t ! . l l  

A taking by m w p r t  avlhorily of mi- 
dentiwl pmpeny by muon of ~ r r c m f r  ovtr- 
n i ~ h w  could not h found. and o w n t n  
w e n  not eniirlcd to inverse condcmnnimn 
rel~ef ,  in hbrtnce of p r w f  of 6 u h u n U  
I066 in rnarJIcL value. 

2. Emintnl Domain 9211.1 1. SUO 

Evidence of p l ~ k u d e  of uircmf~ t I igl~U 
over muidmliul p r o m y  j u ~ t  over a milt 
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LEHAN. Judgc. 
Dcresdant appeals lrom u jud~mcnt in 

iavor  o t  plsintiifs eject in^ defendant from 
certain diaputdl land. The upparent b u m  
for the judgment wa? that plnrniilXa hed 
acqvIred title to the land by advene pas 
scrsron for the requisite period The land 
was contiguous to land to which p la~nuf l s  
had record Utlc.  Them was te5Ltmony that 
the d l a p u t d  land and the !and to which 
plaintiffa had record title had keen enciosed 
for over .even yearn by a four loot high. 
galvbn~zed chain l ~ n k  fence with the psta 
set in concrck.  Dcfcndanl had r e c o d  lille 
b. md paid taxes in; the disputed land. 
We affirm. 

F l ~ i n b l i a  did nor, acquire t t l e  lo the dis- 
puled land by adversc pasesaron "without 
color o f  urle" -use they dl$ not pay 
+axes on thaL land. Src Scddon v Harp- 
slcr, 403 So 2d 409. 410 (Fta.1982). De- 
fendant contenoa LhaL plaintlfis also d ~ d  
not acqulre t~l le by advene paqesslon 
"with color of tttle " However, under Lhe 

- interpretation placed Lpen sect~on 95 16. 
Flonda Sk:utes (:BS31, m.Seddolr plnrn- 
tiffs acqurwd utle hy ad\erse pscewion 
" w t h  color a f  t~ t l e "  even though they d ~ d  
no? have recrrrd Olle h the disputed land 
becauge "the dis?u&d property . . . 15 cow 
t i ~ u o u s  tc thc describpd land [describzd in 
plaintiff-' record title] and ' p robckd  hy a 
subhtantial enclaure.""111 S5n.2d at 411. 

Under thc I n c h  n t  this cmc wc a n n u t  
J3y t k  trial court erred in reject in^ dc- 
,!endant's argumenb that  rezoning by 
plsinlilfs' predeceblm in t i r le whkh did m L  
intempt plainbits '  physical possession in- 
t c r r u p e d  !he statutory advcrsc possezsion 
pericd. Lhal the chain link l e m  d e a c r i d  
above was not a "substentis1 mclosum" 
mi'hin the meaning of section 95.16, bnd 
Iha: lhr pnacsuion  by plain~(f?s *as not 
open u.d mrwriovs k n u w  the fence b 
cam m l s d  by vegetation. 

Nturned. 

FEDERATIOH OF MOBILE IlOME 
OWNERS OF FLORIDA, 

ENC., Appellant. 

T. 

DEPARTMEFiT OF BUStNESS REGU- 
LATION. DlYISIOFl OF FLORIDA 
LAXD SALES, CONDOMlh'IUMS AND 
MOBILE HOMES, ApptIlw 

No. 8 M M .  

Dink+cE Court of Appeal of Florida. 
Sefond Dutrict 

DM. 4 ,  1985. 

F d c n h n  01 Mobilt H o m m m c r s  p 
titioned DepaMent  of Buaincsl R e p h -  
tion, Division of Land Sika. Condornin~ums 
and Mobile Homes, for d c c l r r a t ~ r p  state 
nent as to vprjous questions involving Dl- 
vision's interpretations of cehiri  undefined 
statutory terms. The Divis~on dismissed 
petiuon on gmunda that Federstion faded 
to show it was affected. and F e d t ~ u o n  
sppealrd. The Distnc! b u r ?  of Appeai. LP 
han, J.. held that Federation had atandlng ta 
m..a 

Reversed and rcmsnded. 

I. D ~ l a r a l o r y  Judgment -200 
Federnhen of mobde homeownem had 

starding fe sue D e w m e n t  o f  Borinrxn 
Regulation, under  Went's F.S.h 5 120 565. 
for d e c l a r a b ~  statement r e p d i n g  c ? r  
h l n  an&fmd term8 in Mobile Home Ac!. 
WtsL's F.S.A. 5 723 W1 e l  acq , regartlin~ 
a c t  of cmumatanccs  involv~ng at least 
Ihm d~fferent mobile home parh contain- 
ing over 2W mobiii home tenants ~ncludrng . 
mcmbcra of fedcrsoon. 

2 T k h l o r 7  J u d p m t  -200 
F u h n  of  I d e n t i o n  of mobile hmnc- 

m r a  to dkw spcirr number of mew 
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Imm h n v ~ n g  shnd~ng, where, rrllhough pe- "barraged" wllh queshons from I& mem- 
buon was on khslf  of res~denb of three bcrs that regard and that  he Fedem~on 
named mobile home parks, rtferenct vu ne& dse decleruTsry statrment m oder to 
tu "not less Lhan three" and " a t  l e s t  advise lk rnernlerr. The Dlvs~on's order 
three" such parks, and stated Lhat feders- d~srnrsamg the p W o n  did so on t h e  

1 tion wsa consknlly prtsenud wlth quu- grounda Ihn t  the Fcderatmn "failed to dem- 
1 tiuna regard~ng problems prnenled in r e  onstrate thrt [I<] is t f f e c d .  .. ." We re 

quear for declammry stakrnent. verse. 

S. Declaratory ludyrncnt -300 The gmunda nlid upon by the Divls~on 
IL wlu  not necerrary for mrociarion to We" of ' h f l ~ p t l s ~ ~ i f ~ l l ~  = J & ~ Y  the 

alltge with specificity tach m d  c v q  mcm- Florida Supreme ~~ m Florida Home 
ber sffe~erled m peubon for declamtov Buildem Aum'mrlon = D ~ r f m m t  o f  

1 statement, under West's FS A 120 565: al- Labor % E''r~[oyt~ml S m t i ( 5  412 Se2d 

I legat~on necessary to obtain declvahry 35L lFla19821, and by the First Dmtnct 
swlrlnrnr was ROL idcnlical to 'case or of A P F ~  in F d r m w r h  R1ghu  

! conbvcrsy" requirement for declaratory O*9anlzatlonn Inc v. D c ~ a r f m c n t  of 
judgment suits. Hcolth & Rchnbilrteliuc Scmcy 417 

I So.2d 753 (Fla 1st I3CA 19821 The Divi- 
sion argues that F!ondn Qpto~nt t r l c  Akb* 

~ n i ~ n '  T. .4llen. Jr. and Chris~opher P. ,i,(,,, D ~ ~ ~ ~ , ~ ~ ~  o~ projmfionol 
Jayson o[ Jolm T. Allen. Jr . P A .  SL Pe- Rcgulor~on, 399 So Zd 6 IFla. 1st DCA 
tersburg, fur irppellaul 19811. IS the only w e  ~n p !nr  ~u W e 

! Rob111 H Conner cnd Karl M Scheuup qulrements for declarabry scatemen- un- 

I man. Staff Attys.. Deyar~nent of Business der recuon 120.565. SIorrda Oplomelnc. 
Regulitron. Tallxhkssw f o r  iyrlrellee. which ~nvolved a rqucst  by certain assoel. 

I auons tc t h e  Department of Pmfereronal 
LEHAN. Judge Reyulauoa for a declaralory stakment as 

The Federation of Mobile Home Qrunen a ~ ~ l l a b l l > t ~  to certain h ~ ~ r h e t i a l  

d ~ s m ~ ~ s a l  by the Department of Business ~ s ~ a u o n s  in that case have - 

Regular~on. Dlvlazon of Land Salem. Condc- n"ndLn~ r" WueEt a rraument be 

rninlurns and Metrrle Homes (the Dlvrsron) "Uat ' h e y  did not tnkbllsh or allegt that 

of Ihe Fcdeauon'a p u t l o n  for r d e c l s n b  ' ~ l e  hwJ any potential irnI'W upon the 

r y  sLirlemelrL pursuant w sce~ron 120.565, p59DC1nh0na' lntereSui enCIUM. Or In 

Florida Slaturcr (1983). The Ftdtratron a a ~ ~ l l e d  to a parucular cucum 

alleged to reprewnt tenants m mob~le home g"nCeS lnvolv l~g the usmrrtruns Ihem' 

parks throughout Florrds The petruon " 399 So However. 
sought declarabry atukrnent as van- $a D ~ L o m ~ t m c  d i e d  u F n  Deportment OJ 
clus questions ~nvolvlng the Dlvlslon's inker- Labor & E 7 n ~ 1 0 ~ m t  SrcunL9* Ihvinon 

, prekuens of c e r t ~ ~ n  u n d e l ~ n e d  lerrna ~n of hbor~ piondo Bullden AXIOCIa. 

chapLer 728. Flor~da S~atulrlr (Supp 1984). iron Bulldrn~ Counml, 
the ~ l ~ ~ ~ d ~  ~ ~ b ~ l ~  H~~~ ACL ~h~~~ quea- 39'2 So:ld 21 1st DCA 1981). and Fk- 
bans are nlleged to relaLe Lo a set 0 [  clr- ids D c ~ ' c m c n l  0 f E d ~ ~ L ~ o n  v F l o n b  
curnshnces outl~ned In ~ h t  ptuuon which Ed"cat1on .4zsonotron'linrrcd AFT- 
~nvolve st leml three drfferenl mobile home RFLCID, 378 So.2d 893 (F1a. lat DC4 
parks conhrnlng members of the Federa- 1979), and lhone cases were *Wr 
<Ion lt is indialed each park con. P B ~ ~ Y  werruIRd ~n Fionde Home B u l l d a .  
bins over 200 moblle home kenanu. The FIonda Honu Builden rnvolved s chal 
quealions by Vle~r nature would seem w lenge ro an aKency rule under secuon 120.- 
have general appl~cation w mobile home 56. I n  h a t  Fase h e  F'londa Supreme 
owners. 11 s alleged that the Federation b bun held that 'n mde mawtabon doe* 



have rtandinn under setton 170 5R11 lo stand in^ rsguLromenta fer a3zocintlon3 as  I 
cnallenne h e  validity of an agency rule on set lorth In nondn Homr Rui l?en should 
b-half or its rnernLen when that assma- be exhder l  la aectmn 120 5311) procecd- 
tion la.rEy reprerenls m e r n b e ~  who have l e~q , ' '  417 So2d at  754. wc conclude that 
been subskntrsHy alteclcd by Lhe rule." those same sland~n~_requbnrncnts qhould 
412 So Zd at 352 Thc requiremenrs for apply b sectlon 120 S65 p m c f d l n ~ a  The 
s b n d m ~  on the  part or an assmiation were Florrda Supreme Caurl aaid rn Flondu 
spl led out follows: Home B u t l d r q  ntter rta foregotn~ charac- 

[ W k  have mc ludcd that a trade or prc+ k r i u t i o n  01 a purpose of the Adrnmis:ra 
Icrsional asswlatinn should he able to Pve Pmcedure h c l  an being to erpand pub 
insbtub P rule chr l len~e under s ~ t i o n  lie uccesa to govemmenlal agencie3, 
120 56 even thourh i t  13 act in^ solely ar I n  our view, the reiuanl to allow lhia 
the R P n s e n b U y e  01 rb members. To buildem' saa~iat ion,  o t  mny alrn~lasly a l t  
meet the requirements of aecbon 1Dr ueted ssamisUon, the oppertun~ty to m p  
5611), an asstrcrat~on rnuat dernonslrart resent the ~nterests of I& injured m e w  
~ h n t  a aubatanbal number o f  mtm- hn I" a rvle chnllenge p-d~ng de- 
hem. although not n m a r a r i l ~  a mapnty, fats rhm purpolc by aignlccantly limit- 
are "rubat~ntlally aifeckd" by the  chal- ,ng the  public's ab~l i ty h conhst the 
lengcd rule Further, the aub~ect mat&? validily o l  apcncy rules. Whil. it is true 
o f  the rule mur t  be within the asamla- that the "subgtpntially a f f ~ t e d "  mem- 
t~on's  general scope 01 interest and acDv- &, of &e builden' association muld 
ItY, and the mlrel r@rlu*rted must be of 1ndiv1dual1y seek determinalonr of  rule 
the type aPProlrrrate lor a trade =sotla ~nvalrdlty,   he cost of instrtuling and 
tion 10 rec-lve on hchalr of Its membcn ma,ntarmn~ a rul? challcn~e proceed in^ 

4 1 2  S0.2d at 353-54 msy be prohibitive lor  small bu~ldcm. 
The Davlsion argues that ~t shouid not be Such a restriction would also needlessly 

reguitec b issue legal adv~ce or ts nnrwcr tax :he ahllrt? of the k v l $ ~ o n  of Admlnrs- 

atrestions Fropoundcd out of curios~ty. t-atlve Hearrnga to drrpcse of multlple 
However the Tfderation has made a show- challenges b k d  upon identrcal or aim- 
rny: of more than currwrty, and under the liar allenatlona of unlawful agency ac- 

t jpca  of clrcurnsmncea rrlvulved laere tile bon 

argument as, Lo the  g i v r n ~  or legal advice 412 5e2d n1 353. We have no reason to 
would more appmprialely be aodresred lo believe that there 1s any delenninative d11- 

r the leg~rlature A3 the Flor~da Supreme lerence between rhc tore~oing purpse  01 
Caurt saud In R o n d o  Homr Ruilden.  "Ex- the rule chal len~c pmecalnR In Flortdo 
panslon of public access ta the actrwhes of Homc BuiIdcm and the purpcee o f  this 
govcrnrnenra~ agenclca was one of Lhe ma- p m t ~ e d l n r  by an nsshelahon under awtion 
)or legrxlatlve purposes of the new Admtn- 120 565. both proceed~ng harlng been 1nl:r 
rslrative Pmedure AcL" 412 So Zd at ated under thc Adrnlnlstatrve Procedure 
352-53 ( l w t n o ~ e  omitted). AcL The standing rqurr tmcnm have been 

111 The Divlswn also argues that ner- met In the Petribon thra case 

ther Slorido Homc Buildem nor Form- 121 T h e  Divtsion alkmatrvety argues 
uwrkrr lnvolved a peU?im lo r  a dedarstorg that thorc shndrng nquirementn hare not 
statement under leetion I20 I65 Flortdu h e n  mel becauar the pehlron only deal8 
Homc Buridera involved a s u ~ t  under aec- wrth three mobrle home parka which com- 
tien 120 5q1), Flor~da Sbtukr (1978), b ~ r i q e  only a small fraction of lhr awnera 
challenge thp val.dily of an aEency ru le .  represented by the Ftdcrat~on However, 
fannmorktr involved a rcques: lo r  s l o r  a. we have aaid, the @Lion. whrle reler- 
ma1 s d n ~ n i s a t i v c  nmceed~nv under sec- nne Lo three mob~lc home oarks. rs on 
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least lhree" such parks. IL also alleges 
thdr "[Qhc Federation . . i~ conshnlly C Q H ~ H E ~ A L  COFFEE COMPANY 
bnrraged with quwrions from iu m e m k m  OF FLOnlDA mnd I Ivrold Fmvnd BA- 
nnd pmblema aa are pored in this Requ-=t ing Q r n p n y  of Florid* A p ~ I l a n u .  
tor Dwla rahry  Statement The Federa- 
hon necda to know the Diviamn's answer 1. 

and how it will prweed is questions such Morrlr S K U %  A p p e l k .  
na  lhii in order lo advise iu rnembem.. . ." 
White the petrtion could have more apeeiij- No. -704. 

cslly alleged the number+ rnernlcrr 4 ° C  

stantially ~Cfected, we lrelieve the rhreshold 
slandiny rcqurremelrb OI Ronda Home 
Baildrn have k n  m e t  . 

131 The Division further argues that no 
specilic fact silunLiona have been allegcd in 
h a 1  Ule pebtion Joe* not identify the Fed- 
eralion's nlembets actually involved and 
that  an actual prwenl  practical need lor a 
declarawry shument must be shown 
The Dlwlsion c ~ k s  Couch v. Slalc, 317 
$6 26 32 IFla. 1st  DCA 1979), a# sland~ng 
for lhe pmpesluon Lhat Lo ob ta~n  a declara- 
tory atatemenr under section 120.565 the 
"case ot conlroversy" principles for d e c l a r  
atory judgments under chapter 86, Florida 
Statutes, must be followpd However, we 
do not believe it should be necessary m a 
artuauon like th15 lor an aasoclallon to al- 
lege wlkh specificity each and every mem- 
ber affected. Also, in FIonda Home 
Builden thef lor ida Supreme b u n  r r  
Ierred ln the "case or controversy" require- 

ment as to declaramry judgment ~ u r t s  bc 
fore it set forLh I- above quoted standing 

District Court of h p p l  of Florida, 
Sceond DLtriet 

Trvstet brought attion .gain81 1- 
for unlawful d t t r ~ o e r  and for damage for  
injury to l e d  property. The Clreu~t  
b u r k  Pinell- County, William L Wmlker. 
J., awarded &mag- m d  held thn t  lessea 
unkawiully occuprd prerniaer, and I-ns 
appealed. The District k u r t  of A p p l ,  
%hwnover, J., held thar: (1) sub9r~nuaE 
cornpeknt widenee existed W supped im- 
pos~tlon of  dsmnger on lcaaees, and (2) by 
entry into rllpulation nlhwmg lesscu to 
possess propfly for p r ~ d  of U m t  past 
explrnhon of om1 Jesse, trustee lost nght 
to cla~rn that property waa bemg held mth- 
out consent. 

Affirmed in par t  and rwemed in part 

(..+iremenu lor declambry erptements 
under sesbon 120.5G5. To the exrcnt thnt 

LLnd'ord and Tennnt *''''' 
rhw rqu,remenrs for declambv stae Substantial compeknt evidenn sup 
menu  mar be different from reouuemenb p~t"-'?d lmp-itjon of drnagea On Ileaaees 

for dccla,korv iudvrnent suih: we must fo"dmage to l e d  pmprty. ,. " 
presume Lhe Flonda Supreme Court no in- 
tended. . 2. ~ t i ~ u l m ~ c r n #  *14( l )  

By entering into a stipuletion allow in^ 
2 ,  

Thta opinion IS l ~ r n ~ b d  to only the rasue of property for a period 
ntandmg. We da not address whethet m I I  
Lhe queeLionr posed by the Fedemtion tun time ppst Of '* lease' 

or should be snswered. We hold onty that 'OSt right lo clrlm property wu being 

has nlandingtoatekrc 
held w l ~ u t c o n r t n t  W-fe FS.A. i $2.- 

1 there quesllons answered. 
04(1). 

Reversed and remanded for p t w n d i n g r  
conlrurknt he r rwih .  

Hywel Leonard of Carlton. Fielde, Wwd, 
GRIMES. A.CJ.. md CAMPBELL J.. Emmnuel. Smith k Cutler, PA.. a m p &  

concur. tor a p p e l h t s .  







mursgcment m l r u c t .  and orher 
sLY. .  

(31 U cbt m r i d t r  o b d w  Ikmm 0f 
acrviar. Incillt~ra. or ~uppl ier  Worn an 
OIP4LtYltlon. cvcu though It 18 I 8tW 
R L C  Cltltr. the O V l a C i O n  
is o m &  or cwrrollcd by the  ovmcs(%~ 
or Lhc pro*Ldcr. in tUrct the IfCm u e  
obtuncC h m  lrscii An e lunp le  would 
b r mmraLL5n bullding r bospl'd or 
I n u r a i q  bomt md then l c u i n r  1: ur' 
mother  c o m t l t i o n  controUsd by Lbt 
owner. Thcrciurc. rclrn-blc comr 
should Include t h e  cosia lor these Item 
A L  the COEL to the auppl>1ng o ~ p m z e -  
Lion. Kowcvcr. I1  the prtff In Lhc open 
narktt lor compsmble u d e a s  Cacill- 
tru. or auppllcs ia lower tbm a c  coat 
tu Lhc ruppllcr. :be r l lourblc  coac ro 
me pmvldc m y  E O ~  cxtted Lhc m u -  
ker price. 

Id1 Wcrulion. (1) An cxccptlna Is p m  
a d t d  to t k Ia .g tncd  prrnclplc r i  the 
prondtr Cemoartrptcr by coz\-inc:nr 
e n d m e  ro the =LIS!.FLIOU or the ~ I L  

-1 14tcrmedruy [or. if the. proryder 
b# bot norninrccd a IlxL 
1nCCmedlq. BCFA). t$*& 

u t l ~ l w  or the t y p  on wl:h the 
p:oY(der I s  b s m r t C  m t h  o:bem I h n  
t h t  wovidcr azd owmzauons  rclrrcd 
w Lht auppllcr by cornmen o v n c n h p  
or C03tml a n d  thcrr IS d opcn. com- 
p!fltIvC w - k e t  lor  Lht t rpc  or KT- 

lccr. i d l l c i c r .  or.supplles Irz-nirhtd b r  
the O W ~ ~ ~ C I O I :  
' 

ti!!) ?? !<??C*!. !2C.!!ti*~. C? 2 = F  
v11n uc 'doat rbtr commonly e ob- 
W n e <  by :36C1CUrlOUS Such PS the Ww 
mder Imrn other om-uoar u d  u t  

nor r b s l C  elcrntn: ot p t l c n t  c u e  nr- 
brnmly Iurnhzbcd b m c t l y  Lo p u c n w  
by L Y C ~  I ~ : I L U L I O ~ .  u d  

117) Tht ch~.-er  m U,c pmwdcr IS rr 
U9c a t  c m e  lor  muck acmlccr. 
k l l l u a .  or a u p ~ t l ~ a  In  the open mu-  
kct  and no mom Lhkn tbc charge mcdt 
U d t T  COTPWrablt CIr~urrt~unCC. C3 
o:hcra by ;bc o rg rmut lon  for such 
~ r a r c t s .  irslkrt~cr or auppblss. 
(21 lm suck m. rbe  c m t  by rb* 

rmpplltr ur Lhc pmwdcr for rucb MY- 
lcm. W l l t l c a ,  or nuvvlrts la ~ l loveb lc  
U coa:. 

t413Sl 2 0 c W  btr md repa* 
(a) G m d .  The prhactplm 01 cost rc- 

Imburscment r tauire  L h a t  vrovldem 
m d z W a  aumcrcnr Umncirl recorb  
u C  a t a t i a r l d  dL? lor pmm detur- 
misrtlon o t  cmu p y ~ b l c  u d t r  ch t  
pro- S f . ~ l h - h d  dennitlons, ac- , 
C O U ~ I W .  I k t i S t I Q .  m d  rewrthnc 
v;rUcer tbrt m Mdcly e s p t s d  I. 
t h e  h ~ p l u l  ~d m ~ ~ c d  ntidt a ~ O I -  
lowtd C d g e 3  Ic thne m t l c c r  Lnd 
sy%+&rna r i l l  3 o t  h r r p l i ~ t d  in eider t o  
dc termlnc  unu p ~ y * b l c  under t he  
p5ndples  5 I  rclmbuncrntat. Eaacs- 
tially the r n b t b b  or d t ~ ~ ~ d a n ~  coat. 
wyeblt m d t r  McdIu-c involve mak- ' 
ing uac of d a u  SVmIlablt born Ibt Imtl- ; 
tudon'r b r  hccoun~l. ~i i~u*IIr 
d n t l i s t C .  to &re rc t p u i u b l t  rod  
Promr p a p c u r  lor sc.rvlces m benc- 
@ d i n e $ .  

i S  r ? c m m c y  of COH r m .  Coat R+ 
wra L-? # a w e d  tom ~rovldtm on LE 
amual b u l s  mth  r e p d u g  ~ r r &  
b w d  on the provldtr'r ~ ~ c o u n t l w  
r c u .  ID tbc inL?rpraUtion m d  a ~ p l l c r -  
rloa o l  the pdaelplrs of rtimburac- 
me& bbt n d  inmmcblslta -11 a 
bfl hWTtLllL MIVCe Of C O W U ~ ~ ~ C ~ V C  Lb 
slsune. to m d d e r r  4 ~ d  r H 1  % avdl -  ' 
abl t  Lo dcrl rlLh Qutrtroom m d  orot- 
l t m  on r der-to-dry 

rc, h w d m p  rrqutrrmmu for n N  
rrm-lol. A newly prrrlclprclnr 
mdes of #rviCtl 1U CeZncd in t iMI.m 
01 tMr chaptar) muat makt  s r r l l ab ic  w 
1% wIec.4 bf~rmedl- for txarmns- 
:toe Ica nscd a d  etbcr rtcerda for Lhc ! 

bu-mse or  dttcrrmmnr aucn nroulner s 
b u i o ~ o r  mcordkcepin; up.bi1icy -6 
l a l a m  t h c  r n t t r m c t r w  o l  'At h t e  i u  
l a t l d  Hedlcu. cmc rtwrtlnr p c r i d  
en& This clm-mearion la intended w 
esrm thl t -  

( $ 1  Tnt m v l d t r  bu sn .dtqoru on- 
r m n r  a y a t a d  lor m l b n r  rhe reford3 
needed ur pmrld? m u - n t c  cum dru 
Lnd other i d o m o n  u p a b l e  rrf lu- 
ii;uclon bv aurlltlcd ~ u d ~ t o r s  arrd mdr 
a u : t  for cost R W ~ W  L O U ~ E S  m d t :  
btctlon 1015 o l  the  Act. m d  

(21 6 0  naancirl ~-ruacmtnta c a s r  


