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FINAL ORDER

This cause came before the Board of Medicine (hereinafter
Board) pursuant to Section 120.565, Florida Statutes, and Chapter
28-4, Florida Administrative Code, on February 10, 1995, for the
purpose of considering the Petition for Declaratory Statement
fi&ed on béhalf of Charles E. Cernuda, M.D. and St. Joseph's .
Associates ‘Inc. (hefeinafter Petitioners) of which Dr. Cernuda
is a member. No person or entity has sought to intervene as a
party. Having é&hsidered the petition, the arguments cf counsel,
the applicable law, and being otherwise fully advised in the
premises, the Board makes the following findings and conclusions.

FINDINGS OF FACT

1. Petiticner Charles E. Cernuda, M.D. is licensed to
practice medicine in the State of Florida pursuant to Chapter
458, Florida Statutes, and is one of 380 individual shareholders
in St. Joseph's Physician Aésociates (hereinafter SJPA).

2. The facts asserted by Petitionersvare as follows: The
Petitioner, Dr. Cernuda is a shareholder (one share of stock)
in SJPA which is comprised of 379 other shareholder physicians,

6 shareholder osteopathic physicians, 4 shareholder podiatric



physicians, and 3 shareholder dentists who each hold a similar
interest in SJPA. SJPA is a Florida corpo?aticn that owns

50% of the outstanding stock of Hospitals' Home Health Care

of Hillsborough County, Inc., d/b/a St. Joseph's Home Health
Services (hereinafter SJHHS). SJHHS operates a licensed home
health entity which provides medical services including several
of the designated health services set forth in Subsection
455.236(3)(d), Florida Statutes. SJPA elects three of the six
directors of SJHHS. Both SJPA and SJHHS employ Dr. Cernuda

as a parl-time executive director.

3. Petitioner, Dr. Cernuda and other shareholders in
SJPA wish to refer patients for home health services (both
"designated” and "other®) provided by SJHHS.

4. :Petitidners>request the Board te review the above
stated facts-and to state whether shareholders in SJPA are
“investors" in SJHHS for purposes of Section 455.236, Florida
Statutes, do thereby prohibited from making the indicated
referrals.

5. This Petition was noticed by the Board in Vol. 21,
No. 6, dated February 10, 1995, Florida Administrative Weekly
(p- B92).

CONCLUSIONS OF LAW

1. The Board has jurisdiction over this matter pursuant
to Sections 120.565 and 455.236, Florida Statutes, and Rule

Chapter 28-4, Florida Administrative Code.



2. The Petition for Declaratory Statement is in substantial
compliance with the provisions of Section 120.565, Florida
Statutes and Rule Chapter 28-4, Florida Administrative Code.

3. Subsection 455.236(4)(a), Florida Statutes, mandates
the following prohibtion:

A health care provider may not refer a patient
for the provision of designated health services
to an entity in which the health care provider
is. an investor or has an investment interest.

4. In that Petitioners have admitted that they are health
care providers as defined in Subsection 455.236(3)(h), Florida
Statutes, and that they would be making referrals as defined in
Subsection 455.236(3)(1), Florida Statutes, the issue left in
question is whether or not the health care providers in Dr.
Cernuda‘s specific circumstances are investors or have an
investment interest as defined in Subsection 455.236(3)(])
and (k), Florida-Statutes.

5. Subsection 455.236(3)(j), Florida Statutes, defines
an investment interest as follows:

...an equity or debt security issued by an
entity, including, without limitation, shares
of stock in a corporation, units or other
interests in a partnership, bonds, debentures,
notes, or other egquity interests or debt
instruments...
The subsection sets forth certain exceptions to the definition.
However, the parties have made no suggestion that any of the

enumerated exceptions have any application to the questions

presented in this Petition for Declaratory Statement.



6. Subsection 455.236(3)(k), Florida Statues, defines
an investor as follows:

...8 person or entity owning a legal or
beneficial ownership or investment

interest, directly or indirectly, including
without limitation, through an immediate family
member, trust, or another entity related to

the investor within the meaning of 42 C.F.R.
section 413.17, in an entity.

7. 42 C.F.R. section 413.17 defines the term related to
‘the provider (investor)as follows:

.the provider (investor) to significant
extent is associated or affiliated with or
has control of or is controlled by the
organization furnishing the services,
facilities, or supplies.

8. Petitioners assert that the 50% stock interest in SJHHS
by SJPA does not create an investment interest in SJHHS that
is attributable to any shareholder in SJPA. Furthermore, the
Petition asserts-that shareholders of SJPA are not investors
because their indirect interest in SJHHS does not meet the
threshhold established for such relationships in 42 C.F.R.
section 413.17. -

9. Although it is reasonable to argue that the shareholders
in SJPA do not hold an investment interest in SJHHS for purposes
of Section 455.236, Florida Statutes, it is clear that each of

4
those shareholders has an investment interest in SJPA. The
Board concludes that the more key analysis of the stated issues

relates to the term investor as set forth in Subsection 455.236

(3)(k), Florida Statutes. The Board concludes that each share



holder also shares a community of intertest with the other health
care provider/shareholders in the success of SJHHS and in the
provision of designated health services by SJHHS. Therefore,
the Board concludes that each shareholder's investment interest
in SJPA results in such shareholders being investors in SJHHS.
Each shareholder is a person owning a legal or beneficial
ownership or investment interest in an entity that owns 50%

of the entity pfoviding the designated health care services.
Pursuant to 42 C.F.R. section 413.17, such indirect interest

is related to the provider because the community of interest

of the shareholders' in SJPA results in each shareholder being
to a significant extent affiliated or associated with SJHHS.

10. In that each shareholder in SJPA is an investor in
SJHHS, Subsection 455.236(4)(a), Florida Statutes, prohibits
such shareholder from referring patients to SJHHS for the
purpose of receiving designated health services.

WHEREFORE IT IS HEREBY ORDERED AND ADJUDGED:

The shareholders of SJPA are investors within the meaning
of Subsection 455.236(3)(k), Florida Statutes, in each of the
situations set forth in the Petition for Declaratory Statement
and are therefore prohibited from referring patients to SJHHS
for the purpese of receiving designated health service pursuant
to the prohibition set forth in Subsection 455.236(4), Florida
Statutes. .

This Final Order takes effect upon filing with the Clerk

of the Agency for Health Care Administration.



Done and Ordered this fa day of !Q]Q&iﬁi}ﬁ ¢ 1895,
BOARD OF MEDICINE

()f Ly 5- Gt LJ{JJA .;"’& A )
GARY E. WINCHESTER, M.D.
CHAIRMAN

NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER IS ENTITLED
TO JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES.
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF APPELLATE
PROCEDURE. SUCH PROCEEDINGS ARE COMMENCED BY FILING ONE COPY OF
A NOTICE OF APPEAL WITH THE AGENCY CLERK OF THE AGENCY FOR HEALTH
CARE ADMINISTRATION AND A SECOND COPY, ACCOMPANIED BY FILING FEES
PRESCRIBED -BY LAW, WITH THE DISTRICT COURT OF APPEAL IN THE
APPELLATE DISTRICT WHERE THE PARTY RESIDES. THE NOTICE OF APPEAL
MUST BE FILED WITHIN 30 DAYS OF RENDITION OF THIS FINAL ORDER.

CERTIFICATE OF SERVICE

I HEREBY CERTIFQgthat a true and correct copy of the foregoing
Final Order has been provided by U.S. Mail to Charles E. Cernuda,
M.D. and St. Joseph's Physician Associates c/o Don B. Weinbren,
Attorney at Law, 2700 Barnett Plaza, 101 East Kennedy Boulevard,
Post Office Box 1102, Tampa, Florida 33601-1102 this day

of v 1995,

EXECUTIVE DIRECTOR



M.D., 4900 North Habana Avenue, Tampa, Florida 33614-6815, St.

Josephs’ Physician Associates, Inc.,

Florida 33677, Don. Weinbren, Esguire, 2700 Barnett Plaza, 101 East
Kennedy Boulevard, Post Office Box 1102, Tampa, Florida 33601~
1102, and by interoffice delivery to Larry G. McPherson, Chief
Medical Attorney, Department of Business and Professional

Regulation, 1940 Worth Monroe Street, Tallahassee, Florida 32399-

[ o8

day of

0782, at or before 5:00 p.m. this




STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
BOARD OF MEDICINE _Fs

CHARLES E. CERNUDA, M.D.
an individual Florida licensed
physician, . 3
and - 2
ST. JOSEPH'S PHYSICIAN ASSCOCIATES, 3
as Representative for 380 £
Individual Physician-Shareholders : Casge No.

Petitioners,
vs.
DEPARTMENT OF BUSINESS AND

PROFESSIONAL REGULATION,
BOARD OF MEDICINE,

Respondent.

PETITION POR DECLARATORY STATEMENT

Petitioners, Cha.z_'les E.-'Cemuda, M.D. ("Dr. Cernuda") and St.
Joseph's Physicié'h Associates ("SJPA"), by and through their
undersigned counsel, énd pursuant to § 120.565, Fla. Stat. (19%3),
and Rules 28-4.001 through 4.007 of the Florida Administrative
Code, respectfully submit this petition to the Department of
Business and Professional Regulationm, Board of Medicine
("Respondent "), seeking a declaratory statement with respect to
§ 455.236, Fla. Stat. (1993), a copy of which is attached to this
petition as Exhibit A. o

Dr. Cernuda and SJPA understand that this petition will be
placed on Respondent's agenda for discussion in a public meeting,
and they request the opportunity to be heard at such meeting with
regard to the issues pre:-sénted herein. Dr. Cernuda and SJEBA

believe that there are no genuine issues of material fact, and that




their petition presents a pure question of the applicability of
§ 455.236, Fla., Stat. (1993) to the undisputed set of facts

described herein.

I. STANDING
1. Dr. Cernuda is a physician licensed by Respondent to

practice medicine in the State of Florida, and is actiwvely engaged
in the practice medicine in the State of Florida.

a. Dr. Cernuda owns one (1) share of stock in SJPA.

3. Dr. Cernuda has standing to bring this petition because,
as a licensee of Respondent, he is a health care provider who is
subject te, and directly affected by, the provisions of § 455.2386,
Fla.--Stat. (1993).

4. SJPA is a Florida corporation, with its principal place
of business in‘Hil}sborough County, Florida.

5. SJPA owns 50% of the outstanding stock of Hospitals’ Home
Health Care of Hillsborough County, Inc., d/b/a St. Joseph's Home
Health Services ("SJHHS").

{8 SJPA is wholly owned by 393 individual physiciams (ncne
of whom own any shares of stock in SJHHS), of which 380 are
licensed physicians, 6 are licensed osteopathic physicians, 4 are
licensed podiatric physicians, and 3‘ére licensed dentists.

s SJPA has standing to bring this petition on behalf of its
physician-shareholders, who are licensees of Respondent and health

care providers subject to, and directly affected by, the provisions




of § 455.236, Fla., Stat. (1953), wunder Florida Optometric
Association v. Department of Professional Regulation, Board of
Opticianry, 567 So.2d 928 (Fla. 1st DCA 1990) and Federation of

Mobile Home Owners of Florida, Inc. v. Department of Business
Regulation, Division of Florida Land Sales, Condominiums and Mobile
Homes, 479 So.2d 252 (Fla. 2d DCA 1985), copies of such cases being

attached to this petition as Exhibit B and C, respectively.

II. TI P

8. Wnether an individual physician-shareholder of SJPA falls
outside of the definition of an "investor" in SJHH.S. within the
meaning of § 455.236(3) (1), Fla. Stat., (1993), under any one or a
combination of the following circumstances:

(a) when the individual - physician-shareholder is not a

direCtor__cr officer of either SJPA or SJHHS;

(b) when the individual physician-shareholder is one of nine
members of the Board of Directors of SJPA; &

(c) when the individual physician-shareholder is a member of
the Board of Directors of SJPA and is one of three
members of the Board of Directors of SJHHS appointed by
SJPA (when the other three members of SJHHS' Board of
Directors are appoihted by an unrelated party);

(d} when the individual physician-shareholder is an officer
of SJPA and/or of SJHHS; and .

(e} when the individual physician-shareholder is employed by



SJHHS as its Medical Director subject to the terms of a
written employment agreement (the material terms of which

are set forth below).

III. STATEMENT OF UNDISPUTED FACTS
9. SJPA is a Florida corporation which currently has 383

shareholders, each of whom owns one (1) share of common stock.
Three hundred eighf‘.y of the shareholders are physicians licensed by
Respondent to practice medicine in the State of Florida.

10. SJPA owns 50% of the ocutstanding common stock of SJHHS,
The other 50% of the stock in SJHHS is owned by St. Joseph's
Ancillary Services, Inc. ("SJAS"), an entity unrelated to SJPA and
its *individual physician-shareholders.

1%, ) SJ.-I‘-H“S operates as a licensed home health agency which
primarily provigdes medical services in the homes of patients.
These services include, among other services, s;e\'reral of the
"designated health services" that are described in § 455.236(3) (d),
Fla. Stat. (1993), including physical therapy and clinical
labcra-toxy services.

12. SJPA and SJAS, as the shareholders of SJHHS, each elect
three representatives to the Board of Directors of SJHHS. Any one
of SJPA's representatives to the Board of Directors r:af. SJHHS also
may be a director of SJPA. At no time would any of SJAS’
representatives be a shareholder, director or officer c-f SJPA.

13. Dr. Cernuda is employed by SJHHS on a part time basis as



its Medical Director. Pursuant to the terms of a written
employment agreement between Dr. Cernuda and SJHHS, his duties as
the Medical Director do not relate to management of SJHHS, Rather,
his duties include: (1) educating the members of the Medical Staff
of St. Joseph’'s Hospital, Inc. (another subsidiary of St. Joseph's
Health Care Center, Inc.) on home health care issues, (2) advising
the non-physician staff of SJHHS on medical issues, (3) consulting
with attending physicians regarding alternative levels of care, (4]
chairing the home health advisory committee of St. Joseph Hospital,
Inc., and (5) prcwidiné assistance to and participating in planning
and marketing efforts. The written employment agreement specifies
that the amount of time regquired to perform such duties will not
exceed 100 hours per year, to be expended at approximately 8 hours
per -rr;onl:h‘- "

14. Dr. Cernuda 'als-o is employed by SJPA on a part time basis
as its Execﬁtive ‘D‘::Lrector. Pursuant to the terms of a written
employment agreement Dbetween Dr. ~Cernuda and SJPA, he is an
administrator, not the manager, of SJPA. His duties include: (1)
performing routine business matters such as coordinal::i.né support
perscnnel and outside counsel (e.g., attorneys, accountants and
consultants) as directed .by the Board of Directors, (2)
coordinating activities of r.h.:z Board of Directors and committees
(including scheduling meetinés, finding meeting locations and
advising on agendas), (3) monitoring the status of SJPA'S
activities and investments, (4) serving as liaison between SJPA and

its physician-shareholders, (5) providing status reports on SJPA

w




activities and investments to the Board of Directors and committees
to enable the Board and committees to make informed decisions, and
(6) assisting in analysis and development of new ventures. As
Executive Director, Dr. Cernuda reports to the Board of Directors
of SJPA. ‘

15. Each individual physician-shareholder of SJPA has cne
vote in the election of the nine members of SJPA's Board of
Directors, who are nominated by a Nominating Committee (which does
not include Dr. Cernuda). The Bylaws of SJPA provide that the
Board of Directors is to be composed of nine of its shareholders,
consisting of four shareholders representing surgery specialties,
four shareholders representing non-surgery specialties and one
shareholder who is a hospital-based physician.

..16. - SJPA's shareholders have no legal or beneficia; ownership
interests in SJHHS. ﬁnless an individual physician-sharéholder of
SJPA is serving"as a director of SJHHS, he or she does not
participate in the Eénagement or policy and decision-making of

SJHHS.

Iv. D 0! CITATIO OF I W

17. Section 455.236(3) (1), Ela. sStat. (1993) refers to the
provisions of 42 C.F.R. §413147 ("Section 413.17," a copy of which
is attached to this petition as Exhibit D) to determine whether an
indirect ownership interest in a referral entity is suféicient to

classify the referring party as an "investor" for purposes of



applying the § 455.236 Fla. Stat. (1993) prohibition on self-
referrals.

18. Specifically, Section 455.236(3) (1), Fla. Stat. (1993),
defines an "investor" as:

"a person or entity owning a legal or beneficial
ownership or investment interest, directly or indirectly,
including, without 1limitation, through an immediate
family member, trust or another entity related to the
inv?stor within the meaning of 42 C.F.R. 413.17, in an
enticy."

19. “Investment interest® is defined in Section 455.236(k),
Fla, Stat, (1993) as "an equity or debt security issued by an
entity, including, without 1limitation, shares of stock in a
corporation, units or other interests in a partnership, bonds,
debentures, notes, or other equity interests or debt instruments."
No ‘duch investment interest in SJHHS is owned by any physician-
shareholde.r in SJPA.

20. The “only means, therefore, by which an individual
physician-shareholder in SJPA can be deemed to be an "investor® in
SJHHS is by virtue of an indirect interest through an entity
related to the physician-shareholder within the meaning of Section
413.17. This provision is found in the federal Medicare and
Medicaid regulations issued by the Health Care Financing
Administration of the United States Department of Health and Human
Services. This regulation defines when a health care facility
(called a "provider" in'the regulation) may be reimbursed by the
Medicare and Medicaid program for costs that the provider incurs

for services, facilities or supplies furnished by an entity that is



related to the provider through common ownership or control. The
principle of the regulation which applies to Section 455.236(3) (1),
Fla. Stat. is when organizations are related through common
ownership or control.

21. Specifically, Sect‘ion 413.17(b) (1} states that an
organization is related to a provider if "the provider to a
significant extent is associated or affiliated with or has control
of or is controlled by the organizatiom . . . ." Section
413,17 (b) (2) states that "common ownership exists if an individual
or individuals posseés significant ownership or equity in the
provider and the institution or organization serving the provider".
Section 413.17(b) (3) states that "control exists when an individual
or an organization has the power, directly or indirectly,
significantly to influence or direct the actions or policies of an
organization or in'stitution." :

22, Applyiné “the principle of Section 413.17 to the guestions
presented in this petition, the issues are: (1) whether the
ownership of stock in SJPA makes an individual physician-
shareholder "related to" SJPA, so that SJPA's interest in SJHHS is
deemed to be held by the individual physician-shareholder (the
"common ownership analysis"), or (2) could an individual physician-
shareholder be “related ta"(SJPA or SJEES through his or her
serving asg a director or off::.cér of either entity ({(the "control
analysis").

23. Under the "common ownership analysis," npno individual

physician-shareholder (including Dr. Cernuda) owns "significant

8.




ownership or equity" in SJPA. _ Each individual physician-
sharehbcldef. (including Dr. Cernuda) owns only one share of a total
of 393 outstanding shares in SJPA, or a 0.25% ownership interest in
SJPA. Each individual physician-shareholder is entitled to only
one vote to elect the Board o.t Directors of SJPA, so it would take
an impractically large number of phy-sicians together to exercise
ownership control over SJPA. Thus, ownership of only 0.25% of SJPA
(and no interest in SJHHS) does not confer the significant
ownership power contemplated in Section 413.17 and § 455.236, Fla,
Stat. (1993). '

24. Under the "control analysis," acting as a director or
officer of SJPA or SJHHS does not confer on any single physician
the_ ."p'ower, ﬁirectly or indirectly, significantly to influence or
dire'r.:.t the actions or-policies" of SJPA or SJHHS. As described in
the facts set forth above, the Board of Directors of SJPA is
composed of nine directors, and no single director or group of
directors from any one medical specialty has such a "significant"
influence over the Board that he, she or they would be able to
direct-the activities of SJPA. Likewise, because the authority to
manage remains with the Board of Directors of SJPA, Dr. Cernuda‘s
position as Executive Director of SJPA does not confer on him the
"power, directly or indirectly, significantly to influence or
direct the actions or policiés"‘ of SJPA.

25. Similarly, a physician serving on the Board of Directors
of SJHHS does not have the ‘"power, directly or indirectly,

significantly tu influence or direct the actions or policies" of

5.



SJHHS. As described in the facts set forth above, even taken as a
group, SJPA can only appoint three of SJHHS® six directors -- and

therefore, neither SJPA nor any individual physician should be
deemed to have the significant power to influence or control SJHHS
that is contemplated in Section 413.17 and § 455.236, Fla, Stat,
(1993} . Finally, Dr. Cernuda‘’s position as Medical Director of
SJHHS does not confer on him the "power, directly or indirectly,
significantly to.influence or direct the actions or policies" of

SJHHS.

V. REQUEST FOR RELIEF

Wherefore, based on the foregeing statement of undisputed
facts and discussion of law, Petitioners respectfully request that
Respondeﬂt enter a statément declaring that the Petitioners, and
the individual physician-shareholders on whose behalf SJPA has
sought this declaratory statement, are not "investors" in SJHHS

within the meaning of § (199

[}

)

Charles E. Cernufa, M.D.
4900 North Habana Avenue
Tampa, Florida 33614
(813) 876-6311
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"PETITIONER"
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Florida Bar No. 329452

WILLIAM H. HARRELL, JR.

Florida Bar No. 961027

TRENAM, SIMMONS, KEMEER, SCEARF,
BARKIN, FRYE & O‘NEILL,
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2700 Barmett Plaza

Post Office Box 1102

Tampa, Florida 323601

(813) 223-7474

Attorneys for Petitiloners



EXEIBIT A




Ch. 455

REGULATION OF PROFESSIONS AND OCCUPATIONS: GEN. PROV.

5. 139

accessible to anyone excep! members of the board, the
department, and its staff who have & bona fide need to
wnow such information. Any information supphied to the
department by any other agency which is exempt from
the provisions of chapter 119 or is confidential shall
remain exempt or confidential pursuant to applicable
law whila in the custody of the department. These
axamplions are subject to the Open Government Sun-
set Raview Ac! in accordance with 8. 119,14,

(2) The department shall estabiish by ruie the proce-
dure by which an apoiicant, and the applicant’s atlor-
nsy may review examnaticn queslions and answars.

and are not subject to
dnsccva-‘y but may be introduced into evidence and con-
sidered only in camera in any administrative proceeding
under chapter 120. if an admenisirative hearing is heid,
the department shall provide challenged examination
questions and answers to the hearing officer. The exami-
nation questions and answers provided at the hearing
are confidential and exempt from 5. 119.07(1), unless
invalidated by the heanng officer. This plion is sub-

krowledge or information about any pubhc meeting o
jpublic record, which at the time such knowiedge of infor.
malion is convayed is exempt from the provisions of 5.
119,01, 5. 112.07(1), o 5. 286.011.
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health care providers and providers of haaith care sar-
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guidance to health care providers regarding prohibited
patient relerrais betwaen health care providers and enb
ties prowiding health care services and o protect tha &
izens of Florida from unnecessary and costly health cae
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1455232 Discl of —
(1} No officer, employee, or person under contract
with the depariment, or any board therein, or any sub-
ject of an investigation shall convey knowledge or infor-
malion 1o any person wiho is not lawiully entitied o such

(3) DEFINITIONS.—For the purpose of this section,
the word, phrase, o term:

(a) "Board” means any of he foliowing boards reiak-
ing to the respective profassions: the Board of Madicne
as created in 5. 458.307; the 'Beard of Ostecpaihic Med-
icine as created in 5. 458.004; the Board of Chiropractc
as created in 5. 460.404; the Board of Pociatric Mediane
as created in 5. 461.004; the Board of Optomatry as o
atad in 5. 463,00G: the Board of Pharmacy as crested n
s, 465.004; and \he Board of Dentistry as crealedins
456004,

{b) “Comp sive ref itation means
services that are provided by health care prefessionan
licensed under pant | or part Il of chaplar 458 or chapler
486 to provide speech, occupational, or physical theraoy
services on an culpatient of ambulatory Casis.
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¢ (€)' "Departmant’ meens the ’Depmmnm of men-
au\ul Reguiation:

$ td) .'Degugnalad haallh sanrl:a: mnns. for pur-

s of this section, clinical laboralory services, physi-

= w therapy services, comprahenaive rehabilitative sar-

vicas, diagnostic- imaging urwua. nnd ruﬂlwon the!v
BPY S8IVICES Nt w i . -
(e.‘l “Entity™ meens any leduaL naﬂwlhlp ﬂrm
; or other business entity....: . -

' {) 2. "Fair market value® mmmuomnrmﬂmﬂ'!
transactions, consistentwith the gemeral markst value,
and, with respect to rentals or leases, the valus of rental
property for general commercial purposss, not taking
into account its intanded use, and, in the case of a lease
ol space, not to raflect the value the
[ lessee or lassor would attribute to the prox-
imity or convenience to the lassor where the lessor is a
potential source of patiant rafarrals to the lesses.

(g) "Group practica’ means a group of two or more
health care legally dasa

of similar

1. - Inwhich sach health care provider who is a mem-
ber of the group provides substantially the full range of
servicas which the health care provider routinely pro-
wdes, including medical care, consuitation, diagnosis, or
treatment, through the joint use of shared office spaca
facilities, equipment, and parsonnel;, . .

« For which substantially all of the samces of the
health care providers who are members of the group are
provided through the group and are billed In the name
of the group and amounts 50 recaived are lwalod as
receipts of the group; and L

3. Aninvestment interest in real property resulling
in a landlerd-tenant relationship between the health
care provider and the antity in which the equity interast
Is held, unless the rent is datarmined, In whole or in part,
by the business volume or profitability of me tamnt of
exceeds fair market value; or .

4. Aninvestment interest in an entity whld'\ owns
or leases and operatss a hospital licensed under chapter
mmnwwmnﬁuwmmmw

{!] Invulof means a permn or onllly ownlng a
legal or banaficial mmmn or invesiment intsresl,
directly or ind| Includil without | i
through an immediate lvri)rmmbil' trust, or another
anutyr-lnodtomhmtamlﬂnlmmgdﬂ
C.FR. s. 413.17, in an sntity.

(m) *Referrer means any ralm of a patient by a
health care provider for health care services, lndudlng.
without limitation: -

1. Thet alapaﬂonlbynhadmwopm‘
vider to nmlnar nwm um pl’m or to an unlkty
‘which health

amyamwmumwallammm or *

2. .The roquaala'aslnbishmenl of a planof caxo w
a health care provider, which i the p
designated health services or other heslth care itom u(

sarvica.

3. Exceptfor the purposes of 8. 455.238, the Poﬂnw-,
ing orders, recommendations, or plans of care shall nm
constitute a referral by a heaith care provider:, . * "

8. By aradioclogist for dlagnostic Imaging acmcnu

By a physiclan spacializing in the provision of -

3.2 “In which. the. overhead exnensu of and the
income from the practice are In
with previously by
- B R R L PN
(h) 1 THCCLCB® means uu Hoa]m Care Gool Caﬂtlhv
ment Board as-created.in 3. 407.01. . . - e
{I)>. "Health care provider” means any physiclan
mud under chapter 458, chapter 459, chapter 460,
of chapter 461, or any health care prmld.r licansed
under.chapter 483 or chapter 486. ... @ .+ .
()21 Immediate family member” means a holllh care
provider's spouse, child, child's spouss, grandchild,
grandchiid’'s spouse, -parent, parant-in-law, or sibling.
- (k) .I7Investment interest" means an oquily or dam
sacurlty Issued by an entity, Includi

nltho

b,
diation therapy services for such sarvices. |
c, Bya medlc.al oncologlst lor drugs and sol

to be prepared and to such
oncologst s patient, as well as for the supplies and
used in 1o treat such

patiant for cancer and the complications thereof.
v d. By a cardiologist for cardiac catheterization ser-
ces,

e. Bya pathologist for diagnostic clinical laboratory
tests and pathological examination services, if furnished
hynmndarlm parvision of such
o a cor by another

f.. aynnwlnmmprmnrwmmnomwm
L or

sharas of 'stock In & corporation, 'I.Iﬂ“:l ar olhar Intarasts
in & partnership, bonds;: debentures, nates, or other
equity ‘interesis or. debt. |nslrumants Except for: pur-
peses of . 455,239, the

of a group practice for designated health ser-
wvices or other health care items or services that are pre-
scribed or provided solsly for such referring health care.
prmnder a of group practice’s own patients, and that are

shall be excepted. from this definition: .-1.:

*1: itAninvestment Interes? in an entity that is the sola
provider.of designated health services in a rural area;

24 An investmant interest in notes, bonds, deban-
tures,. or:other-debt instrumenta issued by an entity
which provides designated heslth services, as an inte-
gral part of a plan by such antity lo acquire such inves-
lor's equity investment Interest in the entity, provided
that the interest rate is consistent with fair market vaiue,
and that the maturity date of the notes, bonds, deben-
" tures; ‘or cther debt instruments issuad by the entity to
the investor is not later than October 1, 1

by or under tha direct supervision
al such ralamng health care provider or group practice.

g- . By a health care provider for services provided
by an ambulatory surgical center licensed under chapter
385, - ;
h. By a health care provider for diagnostic clinical
laboratory services.where such services are dwclly
related to ranal dialysis.

I. By a urclogist for lithotripsy services. . oo

j. By adentist for dental services parformed by an
empioyea of or health care provider who is an indepand-
ent centractor with the dentist or-group practice of
which the dentist is a member, .- R

689

:
a'-'




Ch. 455 - -

k. By a physician for infusion therapy servicas to a -

patient of that physician or a member of that physician's
group practice. .

I. By anephrologist for renal dialysis services and
supplies.

(n) "Rural area® means a county with a population
density of no greater than 100 persons per square mile,
as delined by the United States Census.

(4) PROHIBITED REFERRALS AND CLAIMS FOR
PAYMENT . —Except as provided in this section:

“(a) A health care provider may not refer a patient for
the provision of designated health services 1o an enlity
in which the health care provider is an inveslor or has
an invesiment intarest.

‘(b) A health care provider may not refer a patient for
the provision of any other health care item or service lo
an entity in which the health care provider is an investor
unless: ‘ i

i.  The provider'stinvestment interest is in regis-
tered securilies purchased on a nalional exchangs or
over-the-counter market and issued by a publicly hald
corporation: )

a. Whose shares are traded on a national exchange
or on the over-the—counter markat; and

b. Whose total assels at the end of the corpora-
tion's most recent fiscal quarter exceeded $50 million;

or

2. With respect 1o an entity other than a publicly
held corporation described in subparagraph 1., and a
referring provider's investment interest in such entity,
each of the fellowing requiremants are met:

2w @ Mo more than 50 percent of the value of the

it are held by i

positicn to make referrals to the entity.

b. The terms under which an investment interest is
offered 1o an investor who is ina position to make refer-
rals 1o the entity are no ditferent from the terms offered
1o investors who are not in a pesition to make such refer-
rals.

c. The lerms under which an investment inlerest is
offered to an investor who is in a pesilion 1o make refer-

who are in a

rals to the entity are not related to the previous or

expected volume of referrals lrom that investor to the
entity.

d. There is no requirement that an investor make
referrals or be in a position 1o make relerrals to the entity
as a condilion for becoming or remaining an invesior.

3. With respect to either such enlity or publicly heid
corporation: .

a. The entity or corporation does not loan funds to
or guarantee a loan for an investor who is in a position
to make referrals to the entity of corparation if the inves-
tor uses any part of such lcan to obtain the investment
interast, _

b. The amount distributed to an investor reprasent-
ing a return on the investment interest is directly propor-
tional to the amount of the capital investment, including
the fair marke! value of any preoperalional services ren-
dered, invested in the entity or corporation by that inves-
tor.

4. Each board and, in the case of hospitals, the
Department of Health and Rehabilitative Services, shall
encourage the usa by licensees of the declaratory state-

REGULATION OF PROFESSIONS AND OCCUPATIONS: GEN. PROV.
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ment procedure lo determine the applicabiiity of thig
section or any rule adepted pursuant 1o this section as
it applias solely.to the licensee. Boards shall submit 1o
the Department of Health and Rehabilitative Services
the name of any entity in which a provider investment
interest has been approved pursuant to this section,
and the Depariment ol Heallh and Rehabiitative Ser.
vices shall adopt rules providing for periodic quality
assurance and utilization review of such enlities.

“{c) No ciaim for payment may be prasented by an
entity to any individual, third-party payor, or other entity
for a service furnished pursuant lo-a relarral prohibited
under thia section, .

“{d) If an entity collects any amount that was billed in
viclation of this section, the entity shall refund such
amount on a timely basis to the payor or individual,
whichaver is applicable. i " .

“(8) Any persen thal presents of causes lo be pres
enled & bill or a claim for service that such person knows
or should know is for a service for which payment may
not be made under paragraph {c), or for which a refund
has not been made under paragraph (d), shall be sub-
ject 1o a civil penalty of not more than $15,000 for each
such service lo be imposad and collected by the appr-
jpriate board. o h . .

“{f) - Any health care provider or other entity that
enters inlo an arangement of scheme, such as a cross-
refarral arrangement, which the physician or entity
knows or should know has a principal purpese of assur-
ing referrals by the physician to a particular entity which,
it the physician directly made referrals to such entity,
would be in viclation of this section, shall ba subject to
a civil panalty of not more than $100,000 for each such
circumvention arrangement or scheme to be imposed *
and collected by the approprate board. -~ - .

‘(@) A violation of this saction by a health care pro-
viger shall canstitute grounds for disciplinary action to
be taken by the applicable board pursuant to s.
458.331(2), 5. 459.015(2), 5. 460.413{2), 5. 461.013(2). 5.
463,016(2), or 5. 465.028(2). Any hospital licensed under
chaptar 325 lound in violation of this secticn shall ba
subject to the rules adopted.by the: Department of
Health and Rehabilitative Services pursuant to %s.
395.0185(2). .

{h) Any hospital icensed under chapber 295 that dis-
criminales against or otherwise penalizes a health care
provider for compliance with this act.

{i) The provision of paragraph (a) shall not apply to
referrals lo the offices of radiation therapy centers man-
aged by an enlity or subsidiary ar genseral partner
thareof, which perlormed radiation therapy services al
those same cffices prior to Aprl 1, 1991, and shall not
apply also to referrals for radiation therapy to be per-
formed at no move than one additional office of any entity
qualitying for the foregoing exception which, prior to
February 1, 1992, had a binding purchase contract on
and a nonrefundable deposit paid for a inear accelerator
o be used at the additional office. The physical site of
the radiati centers affecied by this provi-
sion may be relocated as a resull of tha following factors:
acts of God; fire; strike; accident; war: eminent domain
actions by any governmental body; or refusal by the les-
sor to renew a lease. A relocation for the foregoing res-
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sons is limited to relocation of an existing facility to' 2
replacement location within the county of the existing
faciity upon writtan notification to the Office of Licen-
sure and Certification.
... () A health care provider who maats the require-
" mants of paragraphs (b) and (i) must disclose his invest-
ment inrer?st 'tg hig patients as provided in s. 455.25,
—. 7. 21
m—mmwwmmnwwummdmm

mmmmm nmw:uaw\-nﬂ
M—m—un—-— e Doy Busireas wrd Pre-
Pagiston by ¢ 3. ch. §3-2200
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=and of Healh and Ferabstaine Secaces

455.237 Kickbacks prohibited.—

(1) As used in this section, the term ‘kickback®

means a remuneration or payment back pursuant to an |

investment interest, compensation arrangement, or oth-
erwise, by a provider of health care services or items, of
2 portion of the charges for services-rendered 10 a refer-
fing health care provider as an incentive or inducement
to refer patients for future services or items, when the
payment is not tax deductible as an ordinary and neces-
sary expensa.

(2) 1t is unlawiul for any heaith care provider or any
provider of health care services o coffer, pay, solicit, or
receive a kickback, directly or indirectly, avertly or
covertly, in cash or in kind, for refernng or soliciting
patients.

History.—s. 8, ch. 32-178.

455.239 Designated health care services; licensure
required.—

(1) An entity, as defined in s. 455.236, which fur-
nishes designated health care services may not operate
inlhis state unless licensed by the Department of Health

and Rehabilitative Services pursuant to subsection (2). |

(2) The department shall adopt rules for licensing

requirements for designated health care services includ- .

ing, but not limited to, rules providing for:

(a) A licensure fea of not less than $400 and not
more than $1,500 to be assessed annually;

(b) Parameters of quality with respact to the provi-
sion of ancillary services by respective entities;

{c) Periodic inspection of the facilities of an entity for
the purpose of evaiualing the premises, operation,
supervision, and procedures of the entity to ensure com-
pl:ance with quality parameters as established in depart-
ment rules; and

(d) The submission by an entity of information on its
ownership, including identification of the owners who
are health care providers, as defined in 's, 455.251, and

each investor's percentage of ownership.
ey —u. 10, cn, §2-178,
THote, MG Soch
LI

sechion sumie. Tha gelition of Tallh came proviosr’ sppeat -

© 455.24 Advertisement by a hsslih care prcwdsr of
free or di ted services; t—in
any advertisament for a free, discounted fes, or reduced
fee service, examination, or treatment by a health care
pravider licensed under chapter 458, chapter 453, chap-
ter 460, chapter 461, chapter 462, chapter 463, chapter
464, chapler 466, chapter 474, or chapter 488, the foi-
lowing stalement shali appear in capital letters clearly -
distinguishable from the rest of the text: THE PATIENT
AND ANY OTHER PERSON RESPONSIBLE FOR PAY-
MENT HAS A RIGHT TO REFUSE TO PAY, CANCEL
PAYMENT, OR BE REIMBURSED FOR PAYMENT FOR
ANY OTHER SERVICE, EXAMINATION, OR TREAT-
MENT WHICH IS PERFORMED AS A RESULT OF AND
WITHIN 72 HOURS OF RESPONCING TO THE ADVER-
TISEMENT FOR THE FREE, DISCOUNTED FEE, OR
REDUCED FEE SERVICE, EXAMINATION, OR TREAT-
MENT. However, the required statement shall not be
necessary as an accompaniment to an advertisament of
a licensed health care provider defined by this section
if the advertisement appears in a classified directory the
primary purpose of which is to provide products and ser-
vices al free, reduced, or discounted prices to consum-
ers and in which the statemant prominentty appears in

at leas! one place.
History.—y 1, mu-lh L1,cn BS-Tia &, ch B0 L 13 Eh 9-121 (%18
en. 52-149,

455.241 Patient records; report or copies of rec-
ords to be furnished.—

(1) Any health care practitioner licensed by the
department or a board within the department who
makes a physical or mental examination of, or adminis-
ters treatment or dispenses legend drugs to, any person
shall, upon request of such persen or the person's legal
representative, furnish, in a timely manner, without
delays for legal review, copies of all reports and records
relating to such examination or trealment, including X
rays and insurance information. However, when a
patient’s psychiatric, chapter 430 psychological, or
chapter 491 psychotherapeutic records are requested
by the patient or the patient's legal representative, the
practitioner may provide a report of examination and
treatment in lisu of copies of records. Upon a palient’s
written request, camplete copies of the patient’s psychi-

- atric records shall be provided directly to a subsequent

treating psychiatrist. The furnishing of such report or
copies shall not be conditioned upon payment of a fee
for services rendered.

(2) Except as otherwise provided in s. 440.13(2),
such records may not be furnished to, and the medical
condition of a patient may not be discussed with, any
perscn other than the patient or the patient's legal repre-
sentative or other health care providers invcived in the
care or treatment of the patient, except upon written
authorization of the patient. However, such records may
be furnished without written authorization to any person,
firm, or corporation which has procured or furnished
such examination or treatment with the patient’s con-
sent or when compulsory physical examination is made
pursuant lo Rule 1.360, Florida Rules of Civil Procedure,
in which case copies of the medical records shall be fur-
nished to both the defendant and the plaintiff. Such rec-
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would award something exira irrespective
of the testimony.

2] The xine gua non of our rystem of
trial by jury is that juries rhould be com-
prised of [zir and impartial members who
stand indifferent  the outcome of the
proceeding. A prospective juror should be
excused for cause i there ix a reavonable
doubt as to whether he or she will be able
to render an impartial verdict based solely
on the evidence and the law. Club West,
Ine. v. Tropigns of Florida, Ine., 514 50.2d
426 (Fla. 3d DCA 1987); Hill v. State, 477
S0.2d 553 (Fla.1985); Smith v, Stafe, 516
S0.2d 43 (Fla. 3d DCA 1987); Salazer v
Stale, 54 50.2d 1245 (Fla. 3d DCA 1990).

[3.4] Here, Lhere was considerably
more than a reasonable doubt as Lo the
impartiality of the challenged prospective
jurors.  Such doubl was manifest and
harmlul to appellant. First, the city was
forced to use its remaining peremplory
challenges on prospective jurors Allen,
Me Horne and Gray, all of whom
shoulll have been excused for cause. See.
/. the city’s eounsel renewed his re-
quest that prospective jurors Johnson,
Knosher, Bohannon and Carver be excused
for cause. True, he did not specifically
request additional peremptory challenges
in so many words, However, had his re-
newed challenges for cause directed to the
prospectlive jurors upon whom he had been
required to expend his remaining perempto-
ry challenges been granted, his peremplory
challenges would have been restored and
available to challenge the jurors Johnson,
Knosher, Bohannon and Carver, who like-
wise should have been excused for cause.
Thus, we view his unavailing renewed
cause challenges as the funclional equiva-
lent of a request for additional peremptory
challenges which was denied, thereby enti-
tling him Lo raise the matter on appeal. To
hold otherwise would be Lo embrace form
and eschew substance.

REVERSED and REMANDED.

WIGGINTON and ALLEN, JJ., concur.

o furamabr e

e

FLORIDA OI'TOMETRIC ASSOCLA-
TION and Alan P. Finher,
0.N.. Appellants,

Y -

DEPARTMENT OF PROFESSIONAL
REGULATION, BOARD OF OPTICH-
ANRY, Professional Oplicians of Flor-
ida, Inc.,, and Charlex Arnold, Appei.
lees,

No. B9-2375.

District Court of Appeal of Florida,
First District.

Sept. 5, 1980,

Optometric association and licensed op-
tometrist appealed from declaratory state
ment of Board of Opticianry that oplicians
are permitied to use vision screening equip-
ment to. check customers' visusl acuity.
The District Court of Appeal, Allen, J., held
that: (1) oprometrists had standing o inter-
vene and request formal hearing, and (2)
failure of Board te provide optometrists
with notice of deciaratory stalement pro-
ceedings, in manner prescribed by adminis-
trative code, with oppartunity
for hearing under Administr
dure Act within 21-day perind thereafler,
deprived optometrists of clear point of en-
try due permons with standing lo initiate
proceedings under Acl, and thus failure of
optometrists to “timely” intervene in for-
mal hearing proceedings, which were al
ready under wsy, but of which oplome
trists were not even sware, dill not consti-
tute waiver of their nght to clear point of

entry.

Declaratory statement set aside and
remanded.

1. Administrative
=451

l.aw and Procedure

Phyxicians and Surgeon: 10

Optometrists had standing Lo intervene
and request formal hearing with respect to
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Clie as 347 Bo.2d 925 (FlaApp. | Dist. 1799}

oplicians’ request for declaratory state-
ment from Board of Opticianry that opti-

cans could use vision screening eguipment

1o check customers' visual acuity; oplome-
trists alleged invasion of statutorily deline-
ated, exclugive ares of practice. West's
FS.A § 12057,

L Administrative Law and Procedure
{50

" Under sdministrative code, persons

whose substantial interest may be affected
by agency decision, such as final agency
action of issuance of declaratory stalement,
must be provided a clear point of entry into
formal proceedings, in other words, u clear
opportunity to file petition for formal pro-
ceedings.

1. Administrative Law and Procedure
452 2

Provision of administrative code re-
quiring™ persons requesting hearing, on
agency decision to file petition with agency
within 21 days of receipt of wrilten notice
of decision or wilhin 21 days of receipt of
writlen notice of inlenl o render decision
does not apply to every agency decision;
rule itself provides that different notice
requirements may be prescribed by law or
agency rule.

4. Administrative Law and Procedure
=505

Agency's notice of decision or intent Lo
render decision must be sufficienl o give
persons with slanding to initiate formal
proceedings & clear point of entry to either
initiate formal proceedings or intervene in
slready-existing proceedings directed (o
same agency decision. West's F.S.A.
f 120.57.

b Administrative Law and Procedure

450, {51

Right of persons whose substantial in-
terests may be affected by declaratory
satement of agency o initiate formal pro-
ceedings or inlervene in already-existing
proceedings is not waived, unless such per-
sons have failed Lo petition for formal hear-
ing within peried specified following notice
given under applicable rule. West's F.S.A,
§ 120.57.

6. Administrative Law snd Procedure
=505
Physiciuns and Surgeons =10
Board of Opticiunry's published notice
of decluratory statement petition failed to
comply with administrative code, where pe-
tition neither specified time limit for re-
questing hearing, nor referenced the rele-
vant procedural rules.
7. Administrative Law and Procedure
=451
Physicians and Surgeons e=10
Optometrists’ petition to intervene in
declaratory statement proceedings before
Board of Opticianry was timely under ad-

-ministrative code, where it was filed just 11

days following pullication of notice of pet
tion for declaratory stutement, even though
such filing occurred only three days before
meeting of Board.

B. Administrative Law and Procedure
=451
Physicians and Surgeons =10

On oplicians' petition for declaratory
statement as to whether they could use
vision screening equipment lo check cus-
tomers' visual acuity, failure of Board of
Opticianry to provide optometrists with no-
tice of declaratory stutement proceedings,
in manner prescribed by administrative
code, and with opportunity to petition for
hearing within 21-day period thereafter,
deprived optometrists of clear point of en-
try due persons with standing lo initiate
sdministrative proceedings, and thus fail-
ure of optometrists to “timely” intervene in
formal hearing proceedings, which were al-
ready under way, but of which optome-
trists were not even aware, did not consti
tutk waiver of their right to clear point of
entry. West's F.S.A. § 120.57.

9. Administrative Law and. Procedure
=508

Provision of Administrative Procedure
Act regarding hearings on agency decisions
which affect substantial interests is inappli-
cable to petition for declaratory statement
limited to narrow issue on applicability of
specified stalutory provision or any rule or
order of agency Lo petilioner in his particu-
lar set of circumstances only, since such
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petitioner has no right to hearing on his
petition, and no one other than petitioner
will normally be affected by declaratory
statement. West's F.S A, §§ 120.565, 120.-
57.

10. Administrative Law and Procedure
=470

Provision of Administrative Procedure
Act on hearings on agency decisions which
affect substantial interests is applicable
where question presented by petition for
declaratory statement is not narrowly
drawn, and thus when substantial interests
of other parties may be implicated. West's
F.5.A. §§ 120.565, 120.57.

11. Administrative Law and Procedure
=508

Declaratory statements are not to be
used as vehicle for adoption of broad agen-
cy policies, nor should they be used to
provide interpretations of statutes, rules or
orders which are applicable to entire class
of persons. West's F.5.A. § 120.565.

12. Administrative Law and Procedure
=508

Declaratory statements shouid only be
granted where petition has clearly set forth
specific “facts and circumstances which
show that question presented relates only
to petilioner and his particular set of cir-
cumsiances. Wesl's F.S.A. § 120.565.

13. Administrative Law and Procedure
=508

Petitions for declaratory statements
which provide only cursory factual recita-
tion or which use broad, undefined Lerms,
such as “vision screening equipment” and
“visual acuity,” should be carefully scruti-
nized. West's F.5.A. § 120.565.

14. Administrative Law "and Procedure
=508

Declaratory statement pelitions by as-

sociations, rather than individuals, should

be inherently suspect. West's F.S.A.
§ 120.565.

. Section 120.5¢5, Florida Statutes.
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15. Administrative Law and Procedure
=508

Agency should either decline Lo issue
declaratory statemenl or shouid compiy
with statutory provision governing rule
making, when agency is called upon to
issue deciaratory stalement in response lo
question which is not limited to specific
facts and specific petitioner, and which
would require response of such & genecal
and consiatent nature as Lo meet definition
of a rule. West's F.5.A. §§ 120.54, 120
665.

Leonard A. Carson, John D.C. Newton,
11, and Kimberly L. King of Carson & Linn,
P.A., Tallahassee, for appellants.

Robert A. Butterworth, Atty. Gen., and
Theresa M. Bender, Asst. Atty. Gen., Talla-
hassee, for appellee Department of Profes-
sional Regulation, Bd. of Opticianry.

Wilson Jerry Foster, Tallahassee, for ap-
peliees Professional Opticians of Florida,
Inc., and Charles Arnold.

ALLEN, Judge.

This is an appeal by the Florida Optomet-
ric Association and Allen P. Fisher, an op
tometrist licensed under Chapter 483, Flor-
ida Statutes (optometrists) from a declara-
tory statement'! issued by the Board of
Opticianry (Board). The optometrists ar-
gue (1) that the Board erred in finding that
they lacked standing to participate in the
proceedings; (2) that the Board erred in
finding that their petition-to intervene in
the proceedings was untimely; and (3) that
the declarzlory statement addressed a
question of general spplicability and, there
fore, shouid have been addressed by rule,
rather than by declaratory statement. Be
cause our agreement with Lhe optometrists’
first two arguments requires uvs to set
aside the declaratory statement, we do not
decide the third issue presented.

On March 30, 1989, appellees, Profession-
al Opticians of Florida, Inc., and Charles
Arnold, an optician licensed under Chapter
484, Florida Statutes, filed a petition for
declaratory statement with the Board. The
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petition first acknowledged that Chapter
484, Florida Statules, defines “oplician-
ry," * and provides that “(i}t is unlawful for
any optlician to engage in Lhe diagnosis of
the human eyes, attempl Lo determine Lhe
refractive powers of the human eyes, or, in
any manner, altempt to prescribe for or
treal diseases or ailments of human be-
ings[,]"* and then offered the following
question:

Is an optician permitied tx use vision

screening equipment such as a Titmus

Vision Tester to check & consumer's vis-

val acuity (both far and near), with or

without a correction?

The Titmus Vision Tester is an ophthal-
mie instrument designed for rupid and pre-
cise measurement of visual performance.
It can be used o test near, intermediate
and distance vision, for cach eye alone or
for both working together; muscle balance;
color perception; depth perception; and pe-
ripheral vision. - )

In accordance with the direclive of Sec-
tion 120.5G3, Florida Stututes, the Board
provided public notice of the petition in the
April 21, 1989 edition of the Florida Admin-
istrative Weekly. The notice provided,

NOTICE 1S HEREBY GIVEN that the

Board of Opticianry has received a Peti-

tion for Decluratory Statement from the

Professional Opticians of Flurida, Inc.

and Charles Arnold, in which the petition

asks whether &n optician is permitted Lo
use vision screening equipment to check

2 consumer’s visual acuity, with or with-

out a correction. The Petition has been

assigned the number 83-DS-1. Copies
of the Petition may be obtained from

LouElla Cook, Executive Director, 130

North Monroe Street, Talluhussee, Flor-

ida 32301,

15 Fla.Admin. Weekly 1699 (April 21, 1989).

One week earlier, in the April 14, 1989
edition of the Florida Administrative Week-
ly, & notice of a May 5, 1989 meeting of the
Board had been published. It provided:

The Florida State Board of Opticianry

will hold the following meeting to which

all persons are invited:

1 Scction 484.002(3), Flonda Statutes.

DATE AND TIME: Friday May 5, 1989,
commencing at %:00 AM.

PLACE: Department of Professional

Regulution, Conference Room, 130 North
Monroe Street, Tallshassee, Florida
32393-0750
PURPOSE: To conduct Regular Board
Business. [f a person decides to sppesl
any decision made by the Board with
respect Lo any matler considered at this
meeting or hearing, he will need & record
of the proceedings, and for such purpose,
he may need to ensure that a verbatim
record of the proceedings is made, which
record includes the testimony and evi-
dence from which the appual is to be
based.

A copy of any ilem on the agends may be

obtained by writing to: Ms. LouElla

Cuok, Executive Director, Bourd of Opti-

cianry, 130 North Monroe Street, Talla-

hassee, Florida 32399-0750. You will be
charged $.17 per page for the number of
copies desired.

15 Fla.Admin. Weekly 1509 (April 14, 1983).

The agenda for the May 5, 1983, meeting
listed severul matlers es being set fur
“hearings” and "final order uction,” but
agenda item 1V, which was the only refer-
ence lo the plition for declaratory state-
ment, merely provided,

IV. PETITION FOR DECLARATORY

STATEMENT 89 DS-1
A. PROFESSIONAL OPTICIANS
OF FLORIDA & CHARLES AR-
NOLD.
Further, the agency file for 89 DS-1 gave
no indicalion as to what action, if any, was
to be taken on the petition at the May §
meeting.

On May 2, 1989, the optometrisis filed a
pelition o intervene in the declaratory
statement proceedings and requested 2 for-
mal hearing under Section 120.57(1), Flor-
ida Statutes. In their petition, the oplome-
trists asserted that their substantial inter
ests would be determined by an affirmative

_ answer to the gquestion presented in the

petition for declarutory statemenl Specifi-

3. Scciion 484.013(3), Flurida Statuies

“EFTVL
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cally, they asserted that the Titmus Eye
Tester can be uned to determine the refrac-
tive power of the human eyes, and that,
while such determinations are made by op-
tometrists as part of their practice, opti-
cians are expressly prohibited from making
such determinations. The optometrists’ pe
tition cuntended, therelore, that an affirma-
tive answer to the question presented in
the petition for declaratory statement
would permit licensed opticians lo engage
in the practice of optometry, contrary to
the provisions of Chapters 463 and 484,
Florida Statutes.

At the meeting of the Board on May B,
1989, counsel for the Board indicated that
the Board would be conducting a hearing
on the petition for declaratory statement
Counsel for the optometrists was present
and made & brief argument in support of
the petition to intervene and for a formal
hearing under Section 120.57, Florida Stat-
utes. The Board took the optometrists'
petition under advisement, but did not al-
low them to participate as parties in_the
hearing. The hearing consisted of presen-
tation of testimony by Charles Arnold and
argument hy counsel for Arnold and the
Professional Opticians of Fiorida, Inc.

Al the August 4, 1989 meeting of the
Board, (he'Board voted Lo deny the oplome-
trists’ petition for two reasons: because it
was untimely and because the optometrists
lacked standing to participate.! As to the
petition for declaratory statement, the
Board voted to approve the following re-
sponse, %

ORDERED AND ADJUDGED that use

of the Titmus Vision Tester and similar

vision screening equipment is not prohib-
ited Lo licensed aplicians to determine the
visual acuity of consumers (both far and
near) so Jong as the optician does not

engage in the diagnosis .of the human -

eye, does not attempt tovdelermine the
refractive powers of the human eves and
does not atlempt to prescribe for or treat
disezses or ailments of human beings.

-

The final order denying the oplometriss’ peti-
tion did not assert an absence of disputed issues
of fact, nor do the appeliees 30 contend on
appeal. See McDonald v.
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The Doard actinn wak incorporated into 2
final order dated Octoher 17, 1089, This
appeal is from that final order.

The optometrists f{irst contend that the
Board erred by concluding in its final order
that the optometrists had “failed to allege
1 substantial interest in [the declaratory
statement proceedings] sufficient to war-
rant their intervention and [did] not have
standing to participate.” We agree with
the optometrists’ contentions.

A two-part test is applied in evaluating
whether a person has alleged & "substan-
tial interest” sufficient to entitle such per-
son Lo initiste a 120.57 proceeding or inter
vene in proceedings already pending.! The
person must allege:

(1) that he will suffer injury in fact

which i of sufficient immediacy to en

title him to a section 120.57 hearing, and

(2) that his substantial injury is of a type

or nature which the proceeding is de

signed to protect.
Agricoe Chemical Co. v. Department of
Envtl Regulation, 406 So.2d 478, 482 (Flo
2d DCA 1981), review demted, 415 So.2d
1359 (Fla.1982).

In Florida Medical Ass'n v. Department
of Professional Regulation, 426 So0.2d 1112
(Fla. 1st DCA 1983), we applied the Agrico
Chemical test to u caxe closely analogous
to the present case. There, we held that an
association of medical doctors had standing
to challenge a proposed rule of the Board
of Optometry that wouid have authorized
oplomelrists to preacribe certain legend
drugs. We held that the firat prong of the
Agrico Chemical test, “injury-in-fact.” was
satisfied by Lhe association’s allegations of
threatened injury; ie., that absent Lhe pro-
posed rule, patients would have to seek the
services of a physician for treatment in-
volving use and prescription of the legend
drugs. We then held that the second
prong of the test, the “zone of inlerest”
requirement, was satisfied by Lhe associa-
tion's allegntion that the prescrihing of the

ing and Finence, 346 S0.2d 56%, 578 (Fla. 1u
DCA 1877).

S. Scc Section 120.52(12Xb) and the [irst
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begend drugs was delinealed by stalute as
being exclusively within the sulhority of
physicians under Chapter 458, Florida Stat-
ules, and not within Lhe authority of optom-
etrists under Chapter 463, Florida Statules.
On this point, we said:

It necessarily follows thal an agency's
determination of what forms of treat-
ment are permissible or prohibited within
each heaith care profession is within the
“zone of interest' protected by the stat-
utes. The rule at issue here, according
Lo petitioners, allows oplometrists Lo pro-
vide & form of treatment for which they
are not qualified, and which has not been
authorized by the legisluture under
Chapter 483. They allege further that
the activities permitted by the rule are
encompassed within the “practice of
medicine," which the legisiature has de-
clared Lo be the exclusive domain of phy-
sicians licensed: under Chapter 458,
[feotnote omitted). The practice of medi-
cine or atlempt to practice medicine with-
out a license is a fulony of the third
degree. Section 458.327 (Florida Stat-
utes). If the contentions of appellant are
correct, the rule purports to authorize
acts by oplometrists which are uniawful
under Chapter 458, and contrary Lo the
stated purposes of both Chapters 463 and
458 .

We find, contrary to the ruling of the
hearing officer, that the pelition in be-
half of the physician and the medical
associations salisfivs the “zone of inter-
est” requirement. We pote appellee's
contention thul appellants must assert an
injury solely within the “zone of inter-
est” protected by Chapter 463. This is
incorrect. Since the crux of the contro-
versy involves the cluim that Chapter 4G3
does not autliorize the rule, it Is obvious
that the effect of other statules musl be
considered in determining standing.

& 120565 Declaratory sistement by agencies.—
Each agency shall provide by rule the procedure
for the filing and prompt disposition ol peti-

Fla. 933
Floride Medical Ass'n v. Department of

Professional Regulation, 426 So.2d st
11117.

[1] In the present case, the allegations
in the optometrists’ petition Lo intervene
and for & formal hearing are virtually the
same as the allegations made by the medi-
cal association in Florida Medical. Conse-
quently, we find the Florida Medical opin-
ion controlling and held that the optome-
trists had standing to intervene and re-
quesl a formal hearing.

In concluding that the optometLrists
lacked standing, the Board relied upon our
opinion in Florida Soc'y of Ophthalmology
v. Board of Optomelry, 532 So.2d 1278
(Fla. 1st DCA 1988). We find that the
Buard's reliance on that cuse reflects a
misapprehension of our holding therein.
The Florida Soc'y of Ophthulmology case
is distinguishable from the present case in
several respects. Fur purposes of the

_present analysis, the most material distine-

tion is that Florda Soc'y of Ophthelmolo-
gy did not involve an asserted invasion of &
statuterily delineated, exclusive area of
practice. Consequently, the “zone of inter-
est” prong of the Agrico Chemical test
was not sausfied. Conversely, in the
present case, invasion of a stututorily delin-
eated, exclusive area of practice is alleged,
and the “zone of inlerest” prong is sauis-
fied.

Next, the optumetrists argue that the
Board erred in finding that their petition to
intervene was untimely. Resolution of this
issue requires careful analysis of the inler-
play of a number of statutes and adminis-
trative rules.

The Board's contention that the oplome-
trists' petition was unlimely goes as fol-
lows. The Board pave notice of the peti-
tion for declaratory statement in accord-
ance with the provisions of Section 120.565,
Floridu Statutes* Upon being so nolified,

circumstances only. The agency shall give no-

nice of each petition and its disposition in the
Flurida Administrative Weekl

. excepl that edu-
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persons who believed their substantial in-
terests might be affected by the declaralo-
ry statement, including the optometrists,
had the opportunity Lo pelition to intervene
in the declaratory stalement proceedings.
The Board has provided, by Rule 21P-8.04,
Florida Administrative Code, that any per-
son entitled to petition for a declaratory
statement may do so in accordance with
Chapter 284, Florida Administrative Code.
Rule 28-4.007, Florida Administrative
Code, provides that an agency may, at its
discretion, hold a hearing Lo dispose of a
pelition for declaratory statement and, If =
hearing ix held, it shall be conducted pursu-
ant to Sectjon 120.57, Florida Statutes.
When the decision was made to hold a
Section 120.57 formal hearing as part of
the Board's May 5, 1989 meeting, the
Board was required to give notice of the
hearing only to the parties to the proceed-
ing. Sce Section 120.57(1XbK2), Florida
Statutes. Since the opticians were the only
parties, only they were given written notice
that a formal hearing would be held on
May 5, 1989. Finally, since & Section 120.-
57(1) hearing was being held, Rule 28-5.-
207, Florida Administrative Code, which
provides Lhat petitions Lo intervene must be
1 at least five days prior to the final
hearing, was applicable. Therefore, the
Board reasons, the optometrists’ petition to
intervene, which was filed three days be-
fore the May 5, 1989 Board meeting, was
two days late. As additional support for
its position, the Board contends that agen-
da item IV for the May 5, 1989 meeling
should have alerted the oplometrists that
Board action was [orthcoming.

The optomelrists counter that neither the
notires published in the April 14 and April

tive Weekly, nor the agenda item for the
May 5, 1989 meeting, nor the agency file,
gave them any indication that the Board

7. Although the Board contends that it gave no-
lice 1o the oplicians in accordance with the
requirements of Section 120.57(1XE)2), a copy
of such notice was not placed in the agency file,
nor is 2 copy of such notice included in the
record on appesl,
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would be holding & 120.57(1) hearing ot the
May 5, 1989 meeting. Therefore, they an
gue that there wax no way for them o
know, even by great diligence, that they
needed Lo file their petition five days pror
to the hearing in order to avoid the proce
dural bar of Rule 28-5.207, Florida Admi-
istrative Code.!

[2] The statute and rules relied upon by

‘the Board must be read in conjunction with

Rule 28-6.111, Florida

Cade, which provides:
28-5.111 Point of Entry inlo Procesd-
inge. Unlens otherwise provided by hw
or agency rule:

(1) Persons requesting 2 hearing on 12
Agency decision which does or may =
termine their substantial interest shall
file a petition with the Agency withm
twenty-one (21) days of receipt of written
notice of the decision, or within twenty-
one (21) days of receipt of written notice
of intent to render such decision; when

Administrative

ever possible, an Agency shall issue o

writlen notice of inlent lo render 2 dec-
sion prior to the decision and allow per
sons who may be substantially affected
thereby twenty-one (21) days from re
ceipt in which to request a hearing. The
notice xhall state the time limit for re
questing a hearing and shall reference
the Agency's procedural rules.

(2) Any person who receives writtes
notice of an Agency decision or who re
ceives wrilten nolice of intent to render &
decision and who fails to request 3 hear
ing within twenty-one (21) days, shali
have waived his right subsequently to
request a hearing on such matters.

(3) The Agency may publish notice of
its decision, or of its intent to render s
decision~ jn the Florida Administratire
Weekly, newspapers of general circuls-
57(1) hearing on the petition for declaraiory
statement 3t the Board's meeting. Section 120
57(1Xa) requires formal hearings under 12057
to be conducted by hearing oflicers of the Divi

sion of Adminisirative Hearings. Since the
Board is p [ ot of Prolecios
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tion in the area a{fected by such deci
sions and may ulso, where appropriate,
mail copies of ils notice o applicants,
competitors, and interested groups.
Such action by the Agency may be used
in establishing petitioner's dute of receiv-
ing notice.
Thus, persons whose substantial interests
may be affected by agency decision, such
as the “final agency action” of issuance of
1 declaratory stulement,® must be provided
a clear point of entry into formal proceed-
ingy; ie., a clear opportunity to file & peti-
tion for formal proceedings. See Manaso-
o84, Inc. v. Department of Envil Regu-
lation, 417 So.2d 846 (Fla. 1st DCA 1982);
Capeletti Bros, Inc. v. Department of
Transp., 362 Se.2d 346 (Fla. 1st DCA 1978),
eert denied, 368 So.2d 1374 (Fla.1979).

[3,41 The twenily-one day nolice re-
quirement of Rule 28-5.11] does not apply
lo.every agency decision. The rule itself
provides that different nolice requirements
may be prescribed by law or agency rule.
Kevertheless, "whether Rule 28-5.111 or
same other statulory or rule notice require-
ment applies to a particulur agency deci-
sien, the notice must be sufficient to give
persons with standing to initiate 120.57 pro-
ceedings a clear point of entry o either
initiate 120.57 proceedings or intervene in
already existing proceedings direcled to the
nme ggency decision. Copeletti Bros.,
Inc v. Department of Transp., supra, and
Gulf Coast Home Health Servs. of Fla.,
Ine. v. Department of Health and Reha-
bilitalive Servs., 515 So.2d 1009 (Fla. 1st
DCA 1987).

[5] Although the declaratury statement
statute, Section 120.5G65, Florida Statutes,
provides that an agency "shall give notice
of each petition [for decluralory stalement]

_ in the Florida Administrative Weekly," the
sutute does not specify the contents of the
sotice. Nor do the decluralory statement
rules specify the cuntents of the notice,
other than the Rule 28-4.00] directive that
the agency “shall give notice of each peti-
tion, briefly stating the question presented,
in the manner prescribed by Section 120.-
55, F.8." Clearly, however, & decluratory

"% See Scction 120,585, Flurida Siatutes.
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stalement is an “agency decision,” and Sec-
tion 120.565 indicales that a declaratory
statement is “{inal agency action.” Conge-
quently, the right of persons whose sub-
stuntiul interests may be affected by such
agency decisions are not wuived, unless
they have fuiled lo petition for & 120.57
hearing within the period specified follow-
ing nolice given under Lhe applicable rule.

[6,7] Since no stutute or rule supersed-
ed Rule 28-5.111 in the declaratory state-
ment proceedings below, the Board was
required o comply with the requirements
of Rule 28-5.111 in giving notice of the
decluratory statement proceedings. The
published notice of the declaratory state- -
ment petition obviously failed to comply
with Rule 28-5.111, in that it neither speci-
fied the time limit for requesting a hearing,
nor referenced Lhe relevant procedural
rules, Further, even if the published no-
tice of the petition for declaratory state-
ment had complied with Rule 28-5.111, the
optometrists’ petition would have been
umely, because it was filed just eleven
days following the April 21, 1989 publica-
tion. :

While it is true that a fauilure to timely
petition to inlervene in existing Section
120.57 proceedings has sometimes been
held Lo constitute a waiver of the clear
point of entry, the cases so holding are
clearly distinguishable from the present
case. Those cases involved failure w peu-
tion to intervene for many months, or even
years, following pullic notice of proposed
agency action or existing litigation. See,
eg., St Joseph Hosp. of Charlotte, Fla.,
Ine. v. Department of Health and Reha-
bilitative Servs, 559 So.2d 535 (Fla. st
DCA 1989) (three months); Inverness Con-
valescent Cenlter v. Depariment of Health
and Rehalbilitative Scrvs., 541 So.2d €77
(Fia. 1st DCA 1989 (three years); Rudioe
v. Florida Dep'l of Envtl. Regulation, 517
So.2d 731 (Fla. 1st DCA 1987) (four
months), Gulf Coust Home Health Servs.
of Fla., Inc. v. Depurtment of Health and
Rehabilitative Servs., supra (nine months).
None of these cases sugpests that failure
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to petition to intervene in existing proceed-
ings within a period less than the notice
period applicable for the particular agency
decision involved will serve as a waiver of
the right to a clear point of entry.

(8] Accordingly, we hold that the
Board's failure Lo provide the optometrists
notice of the declaratory statement pro-
ceedings, in the manner prescribed by Rule
28-5.111, and an opportunity Lo petition for
2 hearing under Section 120.57 within &
twenty-cne day peried thereafler, deprived
the optometrists of the clear point of entry
due persons with standing to initiate pro-
ceedings under Section 120.57. Further,
we hold that the failure of the optometrists
to “timely” intervene in the formal hearing
proceedings, which were already under
way, but of which the optometrists were
not even aware, did not constitute a waiver
of their right to a clear point of entry.

(2,101 1n McDonald v. Department of
Banking and Finance, 948 So.2d 569, 577
(Fla. 1st DCA 1977), we said,

Except when an agency acts by formal

rulemaking (Section 120.54) or by declar-

atory stalement concerning the appii-
cability of a statufe: rule or order (Sec-
tion 120.565), all agency action, on ap-
* propfiate chalienge, will mature into an
order impressed with characteristies of
the APA’s Section 120.57.
MeDonald, 346 S0.2d at 577 (emphasis sup-
plied). This language, which is followed by
a discussion of the right of persons whose
substantial interests are affected by agen-
cy action to & 120.57 hearing, means that
Section 120.57 is generally not implicated in
proceedings under Section 120.565. When
a petition for declaratory statement is limit-
ed o & narrow question “as to the applica-
bility of a specified statulory provision or
of any rule or order of the agency as it
applics to the petitioner in his particular
set of circumstances only," Scetion 120.-
5635 (emphasis supplied), there will normally
be no person, other than the petitioner,
who will be affected by the declaratory
slatement.  Since a person who submits
such a pelition has no right to a 120.57
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affected by the declaratory statement, See.
tion 120.577is simply not applicable. How-
ever, where the question presented hy the
petition is not narrowly drawn, the sub-
stantial interests of other parties may be
implicated. In the present case, the ques-
tion presented clearly had the potential for
affecting the substantial interesta of per-
song other than the petitioners, and those
persons were entitled to a clear point of
entry to proceedingz under Section 120.57.
Therefore, it was Lhe expansive nature of
the question presented in the petition for
the declaratory statement under review
which made Section 120.57 and Rule 28-5.-
111 applicable.

For their final point on appeal, the op
tometrists argue that the declaratory state-
ment is invalid, because it addresses a
question of general applicability, which
should properly bLe addressed only by rule.
Section 120.52(16), Florida Statutes, pro-
vides that a “rule,” subject to certain ex-
ceptionx not applicable here, is “each agen-
cy stalement of general applicability that_
implements, interprets, or prescribes law or
policy or describes the organization, proce-
dure, or practice requirements of an agen-
¢¥...." (Emphasis supplied).- Conversely,
Section 120.565, Florida Statutes, provides
that a declaratory slatement is merely in-
tended to “set out the ageney's opinion as
to the applicability of a specified statutory
provision or of any rule or order of the
agency as if applies lo the petifioner in
his particular sct of circumstances only.”
Emphasis supplied). In reliance upon
these definitions and the general scheme of
Chapter 120, we have held that declaratory
slatements may not be used as a shorteut
method of announcing a rule, thereby
avoiding the rule adoption procedures of
Section 120.54, Florida Statutes. See De-
partment of Professional Regulation, Bd.
of Professional Enginecrs v Floride
Soc'y of Professional Land Surveyors, 475
Sc.2d 939, 943 (Fla. 1st DCA 1985); Mental
Health Dist. Bd., I1-B v. Florida Dep't of
Health and Rehabilitative Servs, 425
So.2d 160, 162 (Fla. 1st DCA 1983); De
partment of Admin. . Harvey, 356 So.2d
323, 325 (Fla_ ls H T
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by the optometrists that the declaratory
statement under review should be set
aside, because it is limited Lo neither a
particular petitioner, nor a particular set of
eircumstances, While the optometrisis’ ar-
gument on this point may have merit, we
find it unnecessary to decide the issue
presented, because the declaratory stute-
ment must be set aside as a result of our
holdings under the first two’ arguments
presented.

{11-15] We do observe, however, that
declaratory stutements and rules serve
clearly distinct functions under the scheme
of Chapler 120. Although the line between
the two i3 not always clear, it should be
remembered that declaratory stalements
are not to be used as a vehicle for the
adoption of broad agency policies. Nor
should they Le used Lo provide interpreta-
tions of -statules, rules or orders which are
applicable to an entire class of persons.
Declaratory statéments should only be

. granted where the petition has clearly set
forth specific facts and circumstances
which show that the question presented
refutes only to the petitioner and his partics
ular set of circumstances. Thus, petilions
which provide only a cursory [actual recita-
tien or which use broad, undelined terms,
such as "vision screening equipment” and
“visual acuity,” should be carefully seruti-
nized. Similarly, petitions by associations,
rather than individuals, should be inherent-
Iy suspect. When an agency is called upon
to issue a declaratory statement in re-
sponse to 2 question which is not limited to
specific facts and u specific petitioner, and
which would require & response of such &
general and consistent nature as to meet
the definition of a rule, the agency should
either decline to issue the slilement or
comply with the provisions of Section 120.-

#54 governing rulemaking.

Accordingly, we set aside the declaratory
statement and remand this csuse to Lhe
Board for further proceedings in accord-
ance with this opinion.

ZEHMER and MINER, JJ., concur.

Fla. 937

SARASOTA-MANATEE AIRPORT
AUTHORITY, & body politic and
corporste, Appellant,

Y.

Thomas F. ICARD, Jr., and Paul lcard, as
Trustees; Thomas F. lecard, Jr., and
Gene 5. Icard, us Personal Representa-
tives of the Estate of Thomas F. Icard,

Deccused; and Gene 8. [card, Appel-
lees.

No. 83-03005.

District Court of Appeal of Florida,
Second District.

Sept. 7, 1940,
Rehearing Denied Oct 10, 1230,

Inverse condemnation aclion was
brought by residential property owners
against airport authority. The Circuit
Court, Manatee County, Scott M. Brownell,
J., entered partial summary judgment find-
ing that a taking had occurred, and airport
suthority appealed. The District Courl of
Appeal, Patterson, J., held that: (1) taking
could not be found absent proof of substan-
‘tial loss in market value, but (2) evidence of
altitude and frequency of flights and
amount of interference with enjoyment of
the property was sufficient to support a
taking, provided that owners could prove
substantiul market value damage.

Affirmed in part, reversed in part, and
remanded. .

1. Eminent Domain &2(1.1)

A taking by airport authority of resi-
dential property by reason of sircraft over-
fNights could not be found, and owners
were not entitled Lo inverse condemnation
relief, in absence of proof of substantial
loss in markel value.

2. Eminent Domain ¢=2(1.1), 300

Evidence of altitude of wircraft flights
over residentiul property just over a mile
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LEHAN, Judge.

Defendant appeals from a judgment in
favor of plaintiffs ejecting defendant from
certain disputed land. The apparent basis
for the judgment was that plainliffs had
acquired title to the land by adverse pos-
session for the requisite period. The land
was contiguous to land to which plaintiffs
had record title. There was testimony that
the disputed land and the land to which
plaintiffs had record title had been enclosed
for over seven years by a four foot high,
galvanized chain link fence with the posts
set in concrete, Defendant had record tille
to, and paid taxes on, the disputed land.
We affirm.

Plaintiffs did not acquire title to the dis-
puted land by adverse possession “without
color of title” because they did not pay
taxes on that land. See Seddon v. Harp-
ster, 403 So.2d 409, 410 (Fla.1981). De-
fendant contends that plaintiffs also did
not acquire title by adverse possession
“with color of title.” However, under the
interpretation placed upon section 95.16,
Florida 8 es
tiffs acguired title by ad
“with color of title” even though the;
not have record title to the disputed land
because “the disputed property ... is con-
tiguous to the described land [described in
plaintiffs’ record titie] and 'protected by a
substantial enclosure.”” 403 So0.2d at 411.

Under the facls of Lhis case we cannot
say the Lrial court erred in rejecting de-
fendant’s arguments that rezoning by
plaintiffs’ predecessor in title which did not
interrupt plaintiffs’ physical possession in-
terrupted the statutory adverse possession
period, that the chain link fence described
above was not a “substantial enclosure”
within the meaning of section 95.16, and
that the possession by plaintiffs was not
open and potorious because the fence be
came covered by vegetation,

Affirmed.
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FEDERATION OF MOBILE HOME
OWNERS OF FLORIDA,
INC., Appellant,

v

DEPARTMENT OF BUSINESS REGU-
LATION, DIVISION OF FLORIDA
LAND SALES, CONDOMINIUMS AND
MOBILE HOMES, Appellee.

No. 85-684.

District Court of Appesl of Florida,
Second District.

Dec. 4, 1985,

Federation of Mobile Homeowners pe-
titioned Department of Business Regula-
tion, Division of Land Sales, Condominiums
and Mobile Homes, for declaratory state-
ment as to various questions involving Di-
vision's interpretations of certain undefined
statutory terms. The Division dismissed
petition on grounds that Federation failed
to show it was affected, and Federation
sppealed. The District Court of Appeai, Le-
han, J., held that Federation had standing to
sue.

Reversed and remanded.

1. Declaratory Judgment +=200

Federation of mobile homeowners had
standing to sue Department of Business
Hegulation, under West's F.S.A. § 120.585,
for declaratory statement regarding cer-
tain undefined terms in Mobile Home Act,
West's F.S.A. § 723.001 et meq., regarding
set of circumstances involving at least
three different mobile home parks contain-
ing over 200 mobile home tenants including
members of federation.

2. Declarntory Judgment =300

Failure of federation of mobile home-
owners to allege specific number of mem-
bers wubstantially affected by regulations
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from having stunding, where, although pe-
tition was on behulf of residents of three
named mobile home parks, reference was
to “not less than three” and “at least
three" such parks, and stated that federa-
tion was constantily presented with gques-
tivns regarding problems presented in re-
quest for declaratory statement.

3. Declaratory Judgment &=300

It was not necessary for association to
allege with specificity each and every mem-
ber affected in petition for declaratory
statement, under West's F.S.A. 120.565; al-
legation necessary to.obtain declaratory
stalement was nol identical o “case or
controversy” requiremenl for declaratory
judgment suits.

Jolin' T. Allen, Jr. and Christopher P.
Jayson of Joha T. Allen, Jr;, P.A,, St Pe-
tersbury, for appellant. s

Robin H. Conner and Karl M. SCheucr-
man, Staff Attys., Department of Business
Regulation, Tallahassee, for appellee.

LEHAN, Judge.

The Federation of Mobile Home Owners
of Florida, Inc. (th® Federation) appeals the
dismissal by the Department of Business
Regulation, Division of Land Sales, Condo-
miniums and Mobile Homes (the Division)
of the Federation's petition for a declarato-
ry stalement pursuant to section 120.565,
Florida Statutes (1983). The Federation is
alleged to represent tenants in mobile home
parks throughout Florida. The petition
sought a declaratory statement as to vari-
ous questions involving the Division's inter-
pretations of cerluin undefined terms in
chapter 723, Florida Statutes (Supp.1984),
the Florida Mobile Home Act Those ques-
tions are alleged to relate to a set of cir-
cumstances outlined in the petition which
involve at least three different mobile home
parks containing members of the Federa-
tion. It is indicated that each park con-
tains over 200 mobile home tenants. The
questions by Lheir nature would seem to
have general application to mobile home
owners. [t is alleged that the Federation is

“barraged” with questions from its mem-
bers in that regard and that the Federation
needs the declarutory statement in order to
advise its members. The Divisien's order
dismissing the petition did so on the
grounds that the Federation “failed to dem-
onstrate that [it] is affected....” We re-
verse,

The grounds relied upon by the Division
were of the type specifically rejected by the
Florida Supreme Court in Florida Home
Builders Association v. Department of
Labor & Employment Securily, 412 So.2d
351 (Fla.1982), and by the First District
Court of Appesl in Farmworker Rights -
Organization, Inc. v. Department of
Health & Rehabilitative Services, 417
S0.2d 753 (Fla. 1st DCA 1982). The Divi-
sion argues that Florida Optometric Asso-
ciation v. Department of Professional
Reguilation, 399 So.2d 6 (Fla. 1st DCA
1881), 4s the only case in point us to re-
quirements for declaratory statements un-
der section 120.565. Florida Oplometric,
which involved a request by certain associ-
ations to the Department of Professional
Regulation for a declaratory stalement as
to the applicability to certain hypothetical
circumstances of an agency rule, held that
the associations in that case did not have
standing to request such & statement be-
cause “they did not establish or allege that
the rule had any potential iinpact upon the

_mssociations’ interests as entities, or in any

way applied to & particular set of circum-
stances involving the istions them-
selves.” 399 So.2d at 6. However, Flor-
jda Optometric relied upon Department of
Labor & Employment Securily, Division
of Labor, Florida Home Builders Associa-
tion v. Florida Building Trades Couneil,
392 So.2d 21 (Fla. 1st DCA 1981), and Flor-
ida Department of Education v. Florida
Education  Association/United AFT-
AFL~CIO, 378 So.2d 893 (Fla. 1st DCA
1979), and both of those cases were specifi-
cally overruled in Florids Home Builders.

Florida Home Builders involved & chal-
lenge to an agency rule under section 120.-
56. In that case the Floridu Supreme
Court held that “a trade sssociation does
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have standing under section 120.56{1) to
challenge the validity of an agency rule on
behalf of its members when that associa-
tion fairly represents members who have
been substantially affected by the rule.”
412 So.2d at 352. The requirements for
standing on the part of an association were
spelled out as follows:

[W]e have concluded that a trade or pro-

fessional association should be able to

institute a rule challenge under section

120.56 even though it is acting solely as

the representative of its members. To

meet the requirements of section 120.-

56(1), an association must demonstrate

that a substantial number of its mem-

bers, althotgh not necessarily a majority,
are “substantially affected” by the chal-
lenged rule. Further, the subject matter
of the rule must be within the associa-
tion’s general seope of interest and activ-
ity, and the relief requested must be of
the type appropriate for a trade associa-

Lion to receive on behalf of its members.
412 So.2d at 353-54.

The Division argues that it shouid not be
required to issue legal advice or to answer
questions propounded out of curiosity.
However, the Federation has made a show-
ing of more than curiosity, and under the
types of circumstances involved here the
argument as to Lhe giving of legal advice
would more appropriately be addressed to
the legislature. As the Florida Supreme
Court said in Florida Home Builders, “Ex-
pansion of public access to the activities of
governmental agencies was one of the ma-
jor legislative purposes of the new Admin-
istrative Procedure Act” 412 So0.2d at
352-53 (footnote omitted).

{1] The Division also argues that nei-
ther Floride Home Builders nor Ferm-
worker involved a petition for a declaratory
statement under section 120.565. Florida
Home Builders involved a suit under sec-
tion 120.56{1), Florida Statutes (1979), to
challenge the validity of an agency rule.
Farmworker involved a request for & for-
mal administrative proceeding under sec-
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standing requirements for associntions as
set forth in Florida Home Builders should
be extended Lo section 120.57(1) proceed-
ings," 417 S0.2d at 754, we conclude that
those same standing requirements should
apply to section 120.565 proceedings. The
Florida Supreme Court said in Florida
Home Builders, after its foregoing charac-
terization of a purpose of the Administra
tive Procedure Act as being to expand pub-
lic access to governmental agencies,
In our view, the refusal to allow this
builders' association, or any similarly sit-
uated association, the opportunity to rep-
resent the interests of its injured mem-
bers in a rule challenge proceeding de-
feats this purpose by significantly limit-
ing the public’s ability to contest the
validity of agency rules. While it iz true
that the “substantially affected” mem-
bers of the builders’ association could
individually seek determinations of rule
invalidity, the cost of instituling and
maintaining a rule challenge proceeding
may be prohibitive for small builders.
Such a restriction would also needlessly
tax the ability of the Division of Adminis-
trative Hearings to dispose of multiple
challenges based upon identical or sim-
ilar allegations of unlawful agency ac-
tion.
412 So0.2d at 353.- We have no reason to
believe that there is any delerminative dif-
ference between the foregoing purpose of
the rule challenge proceeding in Florida
Home Buitlders and the 'purpose of this
proceeding by an association under section
120.565, both proceedings having been initi-
ated under the Administrative Procedure
Act. The standing requirements have been
met in the petition in this case.

[2] The Division alternatively argues
that those standing requirements have not
been met because the petition only deals
with three mobile home parks which com-
prise only a small fraction of the owners
represented by the Federation. However,
as we have said, the petition, while refer-
ring to three mobile home parks, is on
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least three” such parks. It also alleges
that “[t)he Federalion ... is constantly
barraged with questions from its members
and problems as are posed in this Request
for Declaratory Stalement. The Federa-
tion needs to know the Division's answer
and how it will proceed in questions such
a3 this in order to advise its members...."”
While the petition could have more specifi-

* cally alleged the number-of members sub-
stantially affected, we believe the threshold
standing requirements of Floride Home
Builders have been met.

[3] The Division further argues that no
specific fact siluations have been alleged in
that the petition does not identify the Fed-
eration's members actually involved and
that an actual present practical need for a
decluratory stulement must be shown.
The Division cites Couch v Slale, 377
S6.2d 32 (Fla. 1st DCA 1979), as standing
for the proposition that to obtain a declara-
tory statement under section 120.565 the
“case or controversy” principles for declar-
atory judgments under chapter 86, Florida
Statutes, must be followed. However, we
do not believe it should be necessary in a
situation like this for an association to al-
lege with specificity each and every mem-
ber affected. Also, in Florida Home
Buiiders the sFlorida Supreme Court re-
ferred Lo the “case or controversy” require-
ment as to declaratory judgment suits be-
fore it set forth its above quoted standing
rijuirements for declaratory statements
under section 120.565. To the extent that
those requirements for declaratory state-
ments may be different from requirements
for declaratory judgment suits, we must
presume the Florida Supreme Court so in

tended. €

‘This opinion is limited to only the issue of
standing. We do not address whether all
the questions posed by the Federation can
or should be answered. We hold only that
the Federation has standing to seek to have
these questions answered.

Reversed and remanded for proceedings
congistent herewith.

GRIMES, A.CJ., and CAMPBELL, J.,

concur,

CONTINENTAL COFFEE COMPANY
OF FLORIDA and Ilarold Freund Bak-
ing Company of Floride, Appellants,

Y.
Morris SKLAR, Appeliee.
No. 85-704.

District Court of Appeal of Florida,
Second District.

Dee. 4, 1985,

Trustee brought action against lessees
for unlawful detsiner and for damages for
injury to leased property. The Circuit
Court, Pinellas County, William L. Walker,
J., awarded damages and held that lessees
unlawfully pied premi and |
appealed. The District Court of Appeal,
Schoonover, J., held that (1) substantial
competent evidence existed to support im-
position of damages on lessees, and (2) by
entry into stipulation allowing lessees to
possess property for period of time past
expiration of oral lease, trustee lost right
to claim that property was being held with-
out consent.

Affirmed in part and reversed in part.

1. Landlord and Tenant $=55(3)

Substantial competent evidence sup-
ported imposition of damages on lessees
for damage to leased property.

2. Stipulations &14(1)

By entering into a stipulation allowing
lessees to possess property for 2 period of
time past expiration of oral lease, trustee
lost right to claim that property was being
held without consent. West's FS.A. § 82.-
04(1).

Hywel Leonard of Carlton, Fields, Ward,
Emmanuel, Smith & Cutler, P.A., Tampa,
for appellants.
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|ose sarvices {n any cost reporting pe-
od beginning co or after January 1,
14 bult befors April 28, 15968, may carTy
rward: costs that are anreimbursed
ider paragraph (b) of this section for
18 two succeeding cost reporting peri-
ls.. However, no recovery may be
“sde’ im-any pericd in which costs are
‘afmimmbursed because 2 provider's
siz’exceed the limitations on refra-
irsable costa (§413.30) or the ceiling
1:pB8° rate of hospital cost increases
413407

- (2 Retmbursement as a result of carry-

ser. The provider is reimbursed for the

35ts that are carried forward to & suc- -

reding cost reporting period—

(1) If total charges for services pro-
.ded in that subsequent period exceed
18 total reasonable cosc of the serv-
x; and

(1) To the extent that accumuiation -

! the costs being carmied forward aod

1e costs for the services provided in™

1at subsequent period do not exceed

.ie.customary charges {or those serv-

=N

(3) Two succesding periods less than 24

enthy, If the two succeeding cost re-

arting periods are:less ttan 74 full cal-
‘rmonths. the provider may camy
ard.the unreimbursed césts for one

saitional cost reporting period.

(4) Exomple. In the cost reporting pe-

od ending September 30, 1582, & pro-

ider's reesonable costs wers 5100.000. . .

he provider's customary charges for..

j08e services were 590,000, The pro-
ider is reimbursed $90.000 less any de-
uctible and ceinsurance amounts but
: perritted to carry forward the unre-
nbursed reasconable costs of $10,000 for
1# pext two succeeding cost reporting
sriods. If, in the cosc reporting period
pding September 30. 1383, customary
narges to beneficiaries exceeded the
:asopable costs for those services by
10.000 or more, and the provider had no
sts unreimbursed under §413.30 or
113.40, the provider would recover the
atire 310.000 previously not reim-
ursed. [f, however, bepeflclary charges
)t that cost reporting period exceeded
3ts by only 358,00, this amount
£.000) would be added to the provid-
r's reimbursable costa for this period
he balance of the unreimbursed
mount (32,000) would be carried for-
‘ard to the next cost reporting period.

Health Care Financing Administration, HHS

($) New prowiders—{i) General rule. A
new provider whose cost reporting pe-
rod begins before Apnil 28, 1583, may
carry [orward costs that are unreim-
bursed {rom previous periods, as de-
scribed in paragraph (b) of this section.
during & provider's Sase period. The
base period Includes any cost reporting
period beginning on or after January 1,
1974, and ending on or before the last
day of Its third year of operation. The
unreimbursed costs may be carried for-
ward for the flve succeeding cost re-
porting periods. However, no recavery’™
may be made in any pericd In which
costs are unreimbursed becsuse & pro-
vider's costs exceed the limitations on
reimbursable costs (§413.30) or the ceil-
ing oo the rate of hospital cost in-
creases (§413.400.
over. The new provider is reimbursed
for the costs that are carried forward

‘to & succeeding cost reporting period—_

(A) If total charges for the sarvices
provided in that subsequent period ex-
ceed the total reasonable ccat of the
services: and

(B) To the extant that accumulation
of the costs being carmied forward and

“.ibe costs for the sarvices provided in

“that subsequent pericd do not exceed

the customary charges for those serv-
jces.”
" (111} Five succeeding periods lexs than 60
menths. If the five succeeding cost re-
portiog periods are less than 50 full cal-
sndar months, the provider may carry
forward the unreimbursed costs for one.
additional coat reporting period.

(iv) Exrample. A provider begins its op-
erations on March 5. 1972. However, il
begins to participate in the Medicare

progTam as of Jaguary.l, 1973, and re-

poOrts on & calendar year basis. Becauss.
the provider would be subject to the
lesser of cost or charges principle for
Its coat reporting period beginning
with January 1, 1974, it would be per-
mitted to accumulats any unreim-
bursed costs (excess of costs over its
charges) incwrted dunng this reporting
period. Therefore, because this cost re-
porting period ends before the end of
the third year of operation, its carTy-
over period would be the succeeding
{ive cost reporting periods ending with
December 31, 1979. If this provider had
begun its operation on July 1, 1973, and

become 2 participating provider as of
the same date (with a [Iscal year end-
ing June 30), it would have been able to
accumulate any unreimbursed costs for
the two cost reporting periods ending
June 30. 1975, and Juae 30, 1976, [us car-
ryover pericd would then be tha five
cost reporting periods ending oo later
than June 30, 1581, in the case of costs
unreimbursed {n either of the reporting-
periods ending June 30, 1975, or June 30,
1576,

(53 FR 10085, Mar. 29, 1988: 53 FR 13841, Apr.
15, 1988 54 FR 402215, Sept. 29, 196 % FR EML
Mar. 1, 1991; 58 FR 20670, May 26. 1963}

§413.1T Cost to related org'nmutian-.

{a) Principle. Except as provided ln
paragraph (d) of this section. cosis ap-
plicable to services, facilities, and sup--
- plies furnished to the provider by orga--

mizations' related to the- provider: by—

common ownership or control ars {o-
cludable in the allowable cost of “the
provider at the cost to the related or-
ganization. However, such cost must
not exceed the price of comparable
services, [acilitiea, or supplies that
could be purchased elsewhere.

+b) Defimtions—{1) Related o the zro-
vider. Related to the provider means
that the provider to a significant ex-
tent is associated or affiliaced with or
has_control of or is controlled by the

organization. furnishing the servlcea

facilities, or supplies.

{2} Commen cuwnership. Common OWD-
ersbip exists {f an individual or individ-
uals poasess significant ownership or
equity in the provider and the institu-
tion or organization serviog T.he pro-
vider.

(3) Control. Control exists if an {ndi-
vidual or an organization has the
power, directly or indirectly, signifl-
cantly to influepce or direct the ae-
tions or policies of an organization or
ipstitution.

(c) Application. (1) Individuals and or-
ganizations associate with others for
various reasons and by various meaps.
Some deem it appropriate to do so to

--assure & steady flow of supplies or serv-

ices, to reduce competition, to gain 2
tax advantage. to extend influence. and
for other reasons. These goals may be
accomplished by means of owopershup or
contrel, by floancial assiztancs, by

35‘5.

§413.17_.




§413.20

mapagement essistance, and other
WLYE.

(2) If the provider obtains items of
services, facilities, or supplies from an
organization, even though it Is & sepa-
rate legal entity. and the organization
is owned or controlled by the owner(s)
of the provider, in effect the {tems are
obtained from jtself. An example would

be & corporation building & hespital or

1 nursing home and then leasing it to"

ancther corporation controlled by the
owper. Therefore, reimbursable cost
should include the costs for these items
at the cost to the supplying organiza-
tion. However, if the price in the cpen
market for comparable services, facili-
ties, or supplies is lower than the cost
to the supplier, the allowable cost to
the provider may not exceed the mar-
ket price.

(d) Exception. (1) An exception is pro-
vided to this general principle if the
provider demonstrates by cooviocing
¢vidence to the satisfaction of the fi=
cal intermediary (or, if the provider
bas Dot pomipnated & fiscal
intermediary, HCFA), that—

(I} The supplying orgamization fs a
booa fide separate organization: "

({1) A substantial part of its business
activity of the type carried on with the
provider {s transacted with others than
the provider aad organizations related
10 the supplier-by common ownership
or control and there is af open. com-
petitive market for the type of serv-
ices, facilities, or.supplies furnished by
the organization:

{111) The aervi

pax, fapiiirias, pr gvre
plies are those that commonly ars ob-
taiped by institutions such as the pro-
vider {rom other organizations and are
Dot & basic element of patient care or-
dinarily furnished directly tec patients
by such institutions; and

(iv) The charge to the provider is iz
line with the charge for such services,
facilities. or supplies In the open mar-
ket and oo more than the charge made
undér comparable circumstances Lo
others by the orgamization for suck
services, facilities. or supplies.

(2) 1o such cases, the charge by the
supplier to the provider for such serv-

ices. {acilities, or supplies is allowable
as cost.

42 CFR Ch. IV (10-1-93 Edition)

Subpart B—Accounting Records
ond Reports

{41320 Finanocial dats and reports.

(a) General. The principles of cost re-
imbursement require that providers
maigtain sufficient fnancial records
and statistical date for proper deter-
mination of costs payable under the
program. Standardized defllnitions, ac-
cousting. statistics, and reporting
practices that are widely accepted in
the hospital and related fields are fol-
lowed. Changes in these practices and
systems will pot be required in order to
determine costs payable under the
principles of reimbursement. Essen-
tially the methods of determining costs
payable under Medicare involve mak-
ing use of dats avallable from the insti-
tution's basis accounts, as usually
maintained, to arrive at equitable and
proper payment for services to bene-
Ociaries.

ib) Frequency of cost reports. Cost re-
ports are required from providers on an
annual basis with reporting periods
based o the provider's accounting
year. In the interpretation and applica-
tien of the principles of reimburse-
ment, the fiscal intermediaries will be
an important source of consultative as-
sistance to providers and will be avaii-
able to deal with questions and prob-
lems oo & day-Lo-day basis.

(c) Recordkesptng requiremenis for new
providers. A pewly participating pro-
vider of services (a3 defined in §400.202
of this chapter) must make available to
Its selected intermediary for examina-
tion its flecal and other records for the
purpose of determining such provider s
ongoing recordkeeping capability and
inform the intermediary of the date its
initial Medicare cost reporting period
ends. This examination is intended to
assure that— .

(1) The provider has an adequate oD-
going systert for furnishing the records
needed to provide accurate cost dats
and other informstion capable of ver-
ification by qualifed suditors and ade-
quate for cost reporting purposes under
section 1815 of the Act: and

(2) No fipancial arTangements exist
that will thwart the commitment of
the Medicare program to reimburse
prowiders the reasonable cost of serv-
ices furnished bepeficiaries. The data
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