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STATE OF FLORIDA 
BOARD OF MEDlCiNE 

IN RE: THE PETITION 
FOR DECLARATORY 
STATEMENT OF 
JAMES J. NORCONK. JR., MD. 
PAUL H. SKAGGS, MD, 
JOANNE W. WERNICKI, MD, and 
H PAUL HA7TEN. JR., MD 

FINAL ORDER 

THIS CAUSE came before the Board of Medicine (hereinafter "the Board") 

pursuant to s120.565, ~loridastatutes, and Rule 28-105, Florida Administrative Code, 
I 

at duly-noticed public meetings in Miami and Tampa. Florida on October 6 and 

December 1, 2001, for the purpose of considering the Petition for Declaratory 

Statement (attached as Exhibit A) filed on behalf of JAMES J. NORCONK. JR., MD, 

PAUL H. SKAGGS, MD, JOANNE W. WERNICKI, MD, and H. PAUL HATTEN, JR., 

MD (hereinafter Petitioners). Having considered the petition, the arguments submitted 

by counsel for Petitioners, and being otherwise fully advised in the premises, the Board 

makes the following findings and conclusions. 

FINDINGS OF FACT 

1. This petition was noticed by the Board in Vol. 27, No. 38, dated September 

21. 2001, of the Florida Administrative Weekly (page 4415). These findings of fact are 

those pled by Petitioners in their petition. 

2. Petitioner, JAMES J. NORCONK, JR., MD, PAUL H. SKAGGS, MD, 

JOANNE W. WERNICKI, MD, and H. PAUL. HATTEN, JR., MD, (hereinafter 
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"Petitioners") are allopathic physicians licensed to practice medicine in the State of 

Florida, and practice in the specialty of radiology. 

3. Drs. Norconk. Skaggs and Wernicki are ali of the shareholders of Paul H. 

Skaggs, MD, PA and lndian River Radiology, PA, each of which are Florida 

professional associations. The professional associations employ Petitioner Hatten to 

provide medical services to patients. 

4. Petitioners are members in good standing of the active medical staff of lndian 

River Memorial Hospital (hereinafter "IRMH"), with full clinical privileges in the IRMH 

Department of Imaging Services, and provide radiology services to IRMH, along with 

Vero Radiology Associates, another physician group. 

5, IRMH is a not-for-profit corporation qualified under Section 501(c)(3) of the 

Internal Revenue Code. IRMH leases and operates the lndian River Memorial Hospital 

and related facilities pursuant to a lease with the lndian River County Hospital District. 

6. Petitioners also provide outpatient radiology services to patients of lndian 

River Radiology, PA at Petitioners' offices. Petitioners have purchased advanced 

radiology equipment for their outpatient radiology services to serve the needs of the 

community. 

7. On or about May 7, 2001, the IRMH Board of Directors approved a resolution 

(hereinafter "the resolution") as follows: 

That [IRMH] Management be directed, consistent with the Medical Staff 
Manpower Plan, to close the Department of Imaging Services, allowing 
appointment and reappointment to the medical staff in this department 
only to those individuals appropriately qualified and under written contract 
with [IRMH] to provide such services primarily to [IRMH]. such action to be 



effective immediately for all new applicants to the Department of lmaging 
Services and to be effective after May 1, 2002 for all reappointments to 
the Department of lmaging Services. 

8. On or about September 1, 2001, Petitioners received IRMH's request for 

written proposal (hereinafter "the RFP") to provide inpatient and outpatient radiology 

services at the hospital's facilities. 

9. The RFP: 

a. identifies imaging equipment owned by IRMH hospital's desire to significantly 

upgrade the equipmenfftechnology in the Department of Imaging Services over three 

years: 

b. states that radiology coverage will be required 24 hours per day, 7 days per 

week: 

c. states that the successful bidder will bill for professional services performed 

while the hospital will bill for associated facility fees; 

d. requires the successful bidder and all employed radiologists to be free from 

any conflict of interest, including ownership interest or management positions in a 

competing facility within 10 miles of the hospital during the term of the contract; 

e. permits the successful bidder to provide radiology services to any other non- 

competitive facility. 

Neither the resolution nor the RFP define the word "primarily." 

10. In his memorandum dated April 27, 2001 to the IRMH Board of Directors, 

Jeffrey L. Susi, PresidenuCEO of IRMH (hereinafter "Susi"), stated that in any 

arrangement with a radiological group, the physicians would continue to receive 100% 
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of the physician fees, and no portion of the physician fees would accrue to the hospital. 

11. The memorandum of law submitted by Petitioners references a letter from 

Susi to Petitioner Skaggs, which notified Petitioners that the hospital considered they 

had a conflict of interest because Petitioners' offices are located within 10 miles of 

IRMH. While this correspondence was not provided with the petition, the Board finds 

for purposes of the petition that Petitioner's ownership interests in Paul H. Skaggs, Ma,  

PA and Indian River Radiology, PA would constitute a conflict of interest as defined by 

the RFP. 

12. If Petitioners bid for and are awarded a contract to provide radiological 

services to IRMH, Petitioners would be required by the terms of the contract to divest 

themselves of their ownership interests and resign management positions in Paul H. 

Skaggs, MD, PA and Indian River Radiology. PA, or move the location of the office 

practice to a location more than 10 miles from IRMH. 

13. If Petitioners decline to bid for the contract, or are not awarded the contract, 

they will not be reappointed to the medical staff of IRMH pursuant to the Board of 

resolution. 

14. Petitioners assert at paragraph 17 of the petition that IRMH will require them 

either "to divest themselves of their interest in the ofices and equipment . . . or sell 

(immediately or over time) such offices and equipment to the Hospital." At paragraph 

21 of the petition, Petitioners assed that a contract with IRMH will require them to 

"abandon their independent outpatient radiology practice and all revenues derived 

therefrom. . ." and "to sell their outpatient radiology equipment and facilities to IRMH or 
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an unrelated third party." These paragraphs are inconsistent to the extend ttrat 

paragraph 17 implies that Petitioners will be required to sell their equipment to the 

hospital, and paragraph 21 states that Petitioners may sell their equipment to a third 

Party. 

15. Paragraphs 17 and 21 of the petition are inconsistent with the RFP to the 

extent that the RFP restricts the bidders' independent practice of radiology within a 10 

mile radius of the hospital, but does not prohibit ownership interests in independent 

practice outside the 10 mile radius of the hospital, and permits some undefined amount 

of independent practice outside hospital facilities. 

16. Paragraph 21 of the petition asserts that a third-party purchaser of 

Petitioners' equipment would be restricted from providing radiology services in 

competition with IRMH. However, IRMH cannot restrict a third-party purchaser from 

establishing an office-based practice in radiology in competition with the hospital. The 

hospital can deny access to a hospital based practice by denying applications for 

clinical privileges at the hospital. 

17. Petitioners have not advised the Board what their plan would be if they bid 

on the RFP. The deadline for bids has passed, and from the information presented, it 

appears that Petitioners did not submit a bid. Therefore, there is no contract between 

Petitioners and IRMH for the Board to interpret. 

18. IRMH, through its agent Susi, has stated that the purposes of the resolution 

are to improve patient services and increase IRMH's market share of outpatient 

radiological services. In Susi's opinion, competition for outpatient radiological services 
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has reduced IRMH's income by $500,000; closing the Diagnostic Imaging Department 

pursuant to the resolution will increase IRMH revenues significantly. 

19. Due to the anticipated loss of hospital staff privileges. Petitioners have 

requested hearings pursuant to IRMH by-laws. IRMH has declined to provide hearing 

rights to Petitioners on the grounds that no action has been taken yet to deprive 

Petitioners of their hospital staff privileges. 

20, Petitioners have alleged no required referrals of patients from Petitioners to 

IRMH, nor promises of referrals of patients from IRMH to Petitioners in exchange for 

payment of a portion of professional fees or any other renumeration. No information 

has been presented regarding the renumeration to be paid to Petitioners under a 

contract with IRMH to provide radiological services "primarily" l o  IRMH. Petitioners 

believe they may be required to sell their diagnostic equipment to IRMH pursuant to a 

contract, but this requirement is speculative, and the only information regarding a price 

to be paid for the equipment is that it will be below market value. 

CONCLUSIONS OF LA* 

21. The Board has jurisdiction over this matter pursuant to Section 720.565, 

Florida Statutes, and Rule 28-105, Florida Administrative Code. 

22. The petition filed in this cause is in substantial compliance with the 

provisions of Section 120.565, Florida Statutes, and Rule 28-105, Florida Administrative 

Code. 

23. In their petition, Petitioners requested the Board to interpret Sections 

395.0191(4), 458,331(1)(i), 455.657 (now renumbered 456.054) and 817.505, Florida 



Statutes. At consideration of the Petition by the Board at its meeting on October 6, 

2001, Petitioners clarified that they were seeking interpretation as to whether the facts 

of the case establish a kickback. 

24. The Board does not have authority to interpret Section 395.0191(4) or 

Section 817.505. and declines to do so.' 

25. Section 458.331(1)(i) provides that it is a violation of the Medical Practice 

Act for a physician to 

(i) Pay[] or receiv[e] any commission, bonus, kickback, or rebate, or 
engag[e] in any split-fee arrangement in any form whatsoever with a 
physician, organization, agency, or person, either directly or indirectly, for 
patients referred to providers of health care goods and services, including, 
but not limited to, hospitals, nursing homes, clinical laboratories. 
ambulatory surgical centers, or pharmacies. The provisions of this 
paragraph shall not be construed to prevent a physician from receiving a 
fee for professional consultation services. 

26. Section 456.054 ~rovides that 

It is unlawiul for any health care provider or any provider of health care 
services to offer, pay, solicit, or receive a kickback, directly or indirectly, 
overtly or covertly, in cash or in kind, for referring or soliciting patients. 

"Kickback is defined in Section 456.054(1) as 

a remuneration or payment back pursuant to an investment interest, 
compensation arrangement, or otherwise, by a provider of health care 
services or items, of a portion of the charges for services rendered to a 
referring health care provider as an incentive or inducement to refer 
patients for future services or items, when the payment is not tax 
deductible as an ordinary and necessary expense. 

27. The courts recognize that it is now standard practice to award exclusive 

'In In Re Bakarania, 20 FALR 395 (1998), the Board found that it did not have 
authority to interpret Section 817.505, Florida Statutes. See, footnote 7.  



franchises to medical doctor groups to perfon all of the hospital's work, in a contract. 

basis, in such areas as pathology, radiology and anesthesiology. Hospital Corporation 

of Lake Worth v. Romaguew, 51 1 So. 2d 559 (Fia. 4'h DCA A986), citing Dos Santos 

v. Columbus-Cuneo-Cabrini Medical Center, 684 F. 2d 1346 (7'h Cir 1982). 

28. The effect of IRMH's proposai and RFP will be to reduce competition to the 

hospital by forcing competing diagnostic facilities to choose beween outpatient practice 

and hospital staff privileges unless they are located more than 18 miles from the 

hospital. This attempt may be a restraint of trade in violation of Chapter 542. Florida 

Statutes. The Board has directed that the petition be referred to the anti-trust 

department of the Office of Attorney General to address that issue. 

29. The refusal of IRMH to renew Petitioners' hospital staff privileges under 

these circumstances may be a breach of contract, as was held in Bilek v. Tallahassee 

Memorial Regional Medical Center, hc.. Case No. 91-973. 2d DCA. Final Judgment 

entered April 29, 1991. In addition, IRMH's refusal to renew staff privileges may be a 

violation of Section 395.0191(4); however, as stated above, any conclusion is beyond 

the Board's purview. 

30. However, the facts presented do not constitute a kickback in violation of 

Sections 458.331(1)(i) and 456.054. Florida Statutes. 

31. This Final Order responds only to the specific facts set forth and specific 

questions set forth by Petitioners in their Petition for Declarato~y Statement, as clarified 

in their oral presentation. The conclusions of the Board are with regard to the specific 

statutory provisions addressed, and should not be interpreted as commenting on 
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whether the facts in the petition may or may not violate any other provisions of 

Chapters 458 or 456, Florida Statutes. or other related obligations placed on physicians 

in Florida. Furthermore, this Declaratory Statement is not a ruling on the legal validity 

or enforceability of any contract that may result from the RFP or any similar contract. 

WHEREFORE, the Board hereby finds that under the specific facts of the 

petition, as set forth above, the resolution and the RFP do not violate Sections 

458.331(l)(i) or 456.054, Florida Statutes. 

DONE AND ORDERED this A d a y  of 3ECE@l Bfd, 200 - 

BOARD OF MEDIClNE 

Gaston Acosta-Rua, MD, Chair 

NOTICE TO PARTIES - 

Pursuant to Section 120.589, Florida Statutes, the parties are hereby notified 

that they may appeal this Final Order by filing one copy of a notice of appeal with the 

Clerk of the Department of Health and one copy of a notice of appeal and the filing fee 

with the District Court of Appeal within 30 days of the date this Final Order is filed. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Final Order 

has been furnished by U.S. Mail to Petitioner JAMES J. NORCONK. JR., MD, PAUL H. 

SKAGGS. MD, JOANNE W. WERNICKI, MD, and H. PAUL HABTEN, JR., MD, c/o 
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Philip M. Sprinkle 11, Esquire, W~lliarns, Mullen, Clark & Dobbins, P.O. Box 1320, 

Richmond VA 23218-1320, th is2L day of ,2001. 
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P R O C E E D I N G S  

DR. ACOSTA-RUA: The next on the agenda is 

the petition for declaratory statement, Norconk, 

Skaggs, Wernicki, Hatten. 

(All witnesses were sworn.) 

DR. ACOSTA-RUA: Good morning, gentlemen. 

MR. SPRINKEL: Good morning. 

DR. ACOSTA-RUA: I hope YOU get together and 

decided that one is going to be the speaker. We 

cannot hear all of you. 

MR. SPRINXEL: Yes, sir. 

DR. ACOSTA-RUA: And there is somebody also 

in the audience, Mr. Pearling. 

Mr. Pearling, I am going to give you an 

opportunity, brief opportunity to say something, 

so we have a big agenda here, gentlemen. We have 

been working here for a long time, but we wanted 

to give you the opportunity to say everything you 

have to say, but one person, please. And brief, 

and to the point, because we have read it, many of 

the documents you have sent to us. 

MR. SPRINKEL: Thank you, sir. My name is 

Phillip Sprinkel. I'm with the law firm of 

Williams, Mullen, Clark and Dobbins. I've been 

counsel, been counsel to all these fine doctors 
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and Indian River Radiology for several years. 

What we have before you today -- I know you 

all have read the materials -- is what, in my 21 
years of being a health care lawyer, is one of the 

most significant cases for the practice of 

medicine in general and, frankly, the physicians 

in the State of Florida. 

The facts, I will skip over the facts as much 

as I possibly can in the interest of time, but I 

think it% been clear that there was never an 

issue raised with the quality of these physicians. 

This does not appear to be a quality matter. 

There are no hidden agendas here. All of these 

physicians, there's been no sanctions, no -- in 
the past 15 to 2 0  years, no sanctions brought 

them, no limitations in privileges. 

Indeed, one of the facts that's not present 

in this case is that two of the physicians, during 

the process of this amendment of the medical staff 

bylaws, have actually been re-upped for 

privileges, recognizing that when they come due 

again, they'll be taken away without 

qualification. 

It's also a matter that, as I'm sure the 

Board can tell, not a matter of -- not an isolated 
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matter. I'm not sure that the hospital's proposed 

amendment to the medical staff bylaws could not be 

used against a surgeon who wants to do surgeries 

in his or her office, an internists who refers lab 

tests to some place other than the hospital's 

laboratory. 

That having been said, the -- we are here 

today with five specific requests of the Board, so 

why don't I move straight into those. 

The first -- and I do have to note that there 
is one significant enhancement to the materials 

that you have before you for counsel. I have ten 

copies of a case that I'd like to pass around not, 

obviously, to read today, but I would like to make 

notice of it in the record. 

The reason why I think it's so important is 

this Board has actually ruled on this issue 

before. 

In the case of Lester versus the Board of 

Professional Regulation back in 1977, which we've 

discovered actually predated the current law, 

there was a physician in DePugh Hospital who 

received payments by the hospital to bring his 

surgeries there. 

This Board attempted to discipline him as if 
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being unprofessional conduct. The physician 

appealed the decision after it was rendered by the 

Board. The Leon County Circuit Court said, well, 

we're not sure it's unprofessional conduct, but we 

know it" unethical. 

He then appealed to the First District Court 

of Appeals in Tallahassee and the Court reversed 

this Board, saying because there was no reference 

to kickbacks in the statute that the physician 

could not be disciplined by the Board. 

And it was no surprise that at the next 

legislative session the kickback provisions that 

are before us today under 4 5 8  were presented to 

the Florida Legislature and adopted. 

MS. LANNoN: ~f you're going to -- if it's 
going to be entered into the record, then I want 

us to read it, otherwise -- if it goes up on 
appeal that you gave it to us -- 

MR. SPRINXEL: That's fine. 

MS. LANNON: -- and it's clear that we didn't 
read it. 

DR. ACOSTA-RUA: Read the whole thing? 

MS. LANNON: I mean, you don't want to accept 

it, accepted it or want to read it. 

DR. ACOSTA-RUA: Well, has this been 
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presented before? 

MS. LANNON: Y e s ,  but I think he said he just 

found this. 

MR. SPRINKEL: We found it because it was on 

a case that pre -- 
DR. ACOSTA-RUA: YOU say you £ O U R ~  it 

yesterday? 

MR. SPRINKEL: NO, sir. We Pound it after 

the date that the memorandum of law was submitted, 

but I only draw it to the Board's attention 

because the Board has ruled on the issue. That's 

a l l .  

DR. ACOSTA-RUA: I think that is very unfair, 

to come here with four pages here in the middle of 

the morning. 

MR. SPRINKEL: Oh. 

DR. ACOSTA-RUA: And then for us to accept it 

without reading -- 
MR. SFRINKEL: Sir, you are not obligated to 

accept it. If you would like to decline it -- 
it's your precedent. That's all I was suggesting 

to you and I wanted to bring that to your 

attention. 

DR. ACOSTA-RUA: Well, w e  will decline. 

MR. SPRINXEL: That's fine, sir. 

AMERICAN COURT REPORTING, INC. 
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DR. ACOSTA-RUA: Okay. 

MR. SPRINKEL: The first -- as I indicated, 
we have five specific requests of the Board. 

The first request is for the Board to rule 

that, were the practitioners to sell their 

practice or divest their practice or abandon their 

practice under the facts and circumstances 

presented in the petition, that it would be a 

violation of both Sections 455.657 and 458 and in 

breach of their professional guidelines. 

In this regard, we request that you use in 

your review and apply the federally recognized 

standard which is, as the materials indicate, 

upheld as recently as 2 0 0 0 ,  that if even one 

purpose of the proposed business venture or the 

proposed contractual amendment by the hospital is 

to obtain referrals, that it should be in 

violation. 

I think that when you look, as you interpret 

this, whether or not the Florida Board should 

consider looking at the federal law that's been 

submitted, I think you can safely do so for 

several reasons. 

First, the statutory sections, when the 

enactment of 1992 amendments to Section 455 -- 
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I'll make this as brief as I can -- expressly 
cited to the federal statutes. 

If you look at both the Senate staff analysis 

and the final -- both sections of the Florida 
House, the Senate and the House, looked at the 

federal law when they enacted 455. 

Second request: Petitioners request a 

finding by the Board that the economic pressure in 

the medical staff amendment confirmed by -- 
proposed and passed by the Indian River Memorial 

Hospital, or at the very least, the granting or 

denial of medical staff privileges based solely on 

economic reasons is contrary to public policy. 

In making this request, we are very conscious 

of the fact that the Beard is limited on using its 

declaratory statement for adoption of Board/Agency 

policies when the Legislature should step in. 

In this case, the Legislature has stepped in, 

I think as pointed out in the amicus briefs 

submitted by the Florida Physicians' Association, 

it's very clear that the Legislature has already 

made that decision, that in the review of granting 

or denial sf medical staff privileges, economic 

considerations are not in play. 

So, I believe that you have the precedent and 
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that you are not undertaking an expansion of your 

Board policies, you are simply looking to a ruling 

that if -- if the sole issue, the granting or 
denial of medical staff privileges is based on 

economic criteria that that would be contrary to 

public policy. 

Again, I commend you to the case of Harris 

versus Gonzalez, which is in your materials. It 

specifically references this Board's licensure 

rules and guidelines in making that very 

determination. 

The third request is a formal recoqnition, 

much as you did in the Bacarania (ph) case, of the 

similarity of intent and applicability of 

violations under Sections 455 and 458, to Section 

817. 

I recognize that you may or may not have the 

ability to rule on a criminal statute, but you did 

acknowledge the similarity between those two 

statutes in your previous rulings in the Bacarania 

case. 

And I would also request that you use your 

power to refer this matter to the Attorney General 

who is obviously here as part of your enforcement 

arm, to the extent that you think it's 
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appropriate. 

The fourth request is -- and as has been 
promoted by the Florida Physicians' Association, 

is that this matter -- if you could use your power 
to refer this matter to the Agency for Health Care 

Administration. 

We, too, obviously, can bring that issue, but 

if you think it's of such significance, as w e  do, 

to the practice of medicine in the State of 

Florida, to refer the matter to the Agency for 

Health Care ~dministration for their review under 

Section 395. 

And lastly, our fifth request is, frankly, 

speed. We are staring at -- we are staring at 

this amendment. There are two groups. Mr. 

Pearling represents the other group who is not 

before you today. 

But our medical staff -- our world as we've 
known it as practitioners, as provided over 40 -- 
or close to 40 years of service to the State of 

Florida, and they are all board certified, there's 

no quality -- our world is changing in five 

months. 

DR. ACOSTA-RUA: Thank you, Counsel 

MR. SPRINKEL: Thank you. 

AMERICAN COURT REPORTING, INC. 
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DR. ACOSTA-RUA: Mr. Pearling, will you come 

forward? You may use that microphone there. 

MR. PEARLING: Thank you. 

DR. ACOSTA-RUA: Make it brief. 

MR. PEARLING: My name is Lester Pearling 

from the law firm of Broad and Cassell. I 

represent the Vero Radiology Associates, P.A. 

They are the second of the two radiology groups in 

Vero Beach who are impacted by this situation. 

I want to speak primarily to the issue of 

fee-splitting, which is one of the more 

significant concerns in this case. 

And I raise it because of the context in 

which this was -- this whole issue was presented 
to my clients by Indian River Memorial Hospital's 

CEO. 

This was presented purely as an economic 

situation, basically the hospital saying we want a 

piece of your business, your outpatient business, 

4 9  percent, to be specific. 

When the CEO was asked, if we don't sell you 

that percentage of our business, are we going to 

lose our hospital privileges, and the CEO 

responded affirmatively to that, that that would 

be the likely outcome. 

AMERICAN COURT REPORTING, INC. 
(407) 3 2 4 - 4 2 9 0  



12 

Basically what the hospital is saying is that 

we will, in exchange for 49 percent or some other 

minority share of your business, give you 

exclusive access to our inpatient and outpatients 

of the hospital. 

That, in my mind, is a classic case bf fee- 

splitting. It% an offer of remuneration in 

exchange for referrals, disguised in other forms 

but, nonetheless, when it's boiled down, that's 

what it is. 

The hospital had submitted a request for 

proposals to provide exclusive services at -- 
within the hospital. My clients declined to 

participate in that, in part because of their 

belief that this was an illegal process that the 

hospital was engaging in and that hy submitting a 

proposal that they would be a co-conspirator in 

that process from criminal perspective, hut also a 

participant in a fee-splitting arrangement. 

This is really a classic case of fee- 

splitting in a more sophisticated guise, and one 

that's sort of wrapped around what some might 

accept as a customary practice to allow exclusive 

privileges to be granted to certain departments in 

the hospital. 
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But that's supposed to be for quality 

reasons. And, as Mr. Sprinkel has pointed out, 

thereqs never been an issue, and the circumstances 

has always been an economic situation. 

For that reason, I believe that this is a 

fee-splitting situation and I believe if my 

clients were to proceed with this type of 

arrangement, they would be violating the rules of 

this Beard and Florida Law, and the Board should 

find that way. 

DR. ACOSTA-RUA: Thank you, Mr. Pearling. 

Now, I'm going to ask Ms. Lannon to address 

the issue here for the Board. 

MS. LANNON: Okay. First of all, I think 

they have stated some findings, so I'm not even 

going to address that. 

I think it's important to remember that this 

Board does not get to rule on whether hospitals 

are violating the hospital regs, so I don't 

believe that you can rule on the questions 

relating to 3 9 5  and whether the hospital is acting 

improperly. 

As a matter of fact, in the rule hearing on 

the surgical care rule, that was one of the 

issues, that they kept saying it was economic 
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credentialling, our position was that was an issue 

for them to deal with the hospitals in circuit 

court and not for the Board to do it. 

Secondly, the Board cannot rule on antitrust 

issues. The Board can only rule on the statutes 

it has. And it appears to me that the -- the 
outline that they have of what would occur is not 

a fee-splitting matter or a payment of commission 

or rebate. 

What they are asking is that these people 

come work for them. If I work for you, it's not a 

referral, we work together. 

There is nothing I could see in the contract 

that required referrals, it just said come work 

for us and don't work anywhere else. They don't 

have to agree to that, but I don't see where it is 

fee-splitting, because if they go to work for 

them, then they are part of them. 

So, that's my view. I understand the cases 

that they cite. I would say, on looking at the 

petition, paragraph 37 is about the 395, and I 

think the Board should decline to rule on that 

paragraph. 

41 is also asking for an interpretation of 

hospital law. 
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DR. ACOSTA-RUA: So I assume your 

recommendation is for the Board to -- 
MS. LANNON: TO rule that this is not fee- 

splitting. 

DR. LEON: Excuse me -- 
DR. ACOSTA-RUA: That it is not fee- 

splitting, or that the Board doesn't have 

jurisdiction in whatever they asking for? 

MS. LANNON: No, the Board does have 

jurisdiction to answer the questions in 35, 36, 38 

on whether it's fee-splitting, and I'm suggesting 

the answer is no, it is not fee-splitting. 

DR. ACOSTA-RUA: Okay. Dr. Leon. 

DR. LEON: This is very difficult, but 

ethically I feel extremely uncomfortable to 

understand that major corporations would actually 

take over the practice of medicine by -- like you 

were for sale. 

I am very uncomfortable with that. I'm in 

discomfort, and I believe there is fee-splitting 

there. So, morally I would feel very 

uncomfortable to vote saying that there's no fee- 

splitting. 

If there is any possibility they can acquire, 

they can do it, they can work for them, but then, 
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a s  w e l l ,  t h e y  c a n  q i v e  you a n  i n c e n t i v e .  You c a n  

g o  w i t h  t h e  50 and 4 9  i s s u e ,  w e  a r e  s t a r t i n g  t o  

create i s s u e s  t R a t  t h e  f e d e r a l  g o v e r n m e n t ,  t h e  

s t a t e  m i g h t  see it d i f f e r e n t l y .  

A s  f a r  a s  I ' m  c o n c e r n e d ,  on  my e n d ,  I would  

d e f i n i t e l y  p r o c e e d  w i t h  t h i s  v e r y  c a u t i o u s l y ,  and  

I t h i n k  w e  h a v e  t o  h a v e  a  l i t t l e  b i t  mere 

i n f o r m a t i o n ,  and t h i s  -- I would  v o t e  a g a i n s t  it. 

I would v o t e ,  y e s ,  my v o t e  would  b e  -- my 

mot ion  would b e  c h a t  t h i s  d e f i n i t e l y  s h o u l d  b e  

c o n s i d e r e d  f e e - s p l i t t i n g  and t h a t  w e  s h o u l d  n o t  

v o t e  a g a i n s t  t h a t .  

D R .  ACOSTA-RUA: But  you a r e  a s k i n g  f o r  more 

i n f o r m a t i o n  -- 
DR. LEON: :: am a s k i n g  f o r  more i n f o r m a t i o n .  

DR. ACOSTA-IIUA: Y O U  wan t  t o  t a b l e  it f o r  

more i n f o r m a t i o n .  

MR. SPRINKEI,: M r .  Chai rman.  

DR. ACOSTA-IWA: J u s t  a  m i n u t e .  

MR. SPRINKEL: Yes,  s ir .  

D R .  ACOSTA-RUA: L e t  m e  u n d e r s t a n d  wha t  my 

d i r e c t o r  want  t o  s a y .  You wan t  t o  h a v e  more 

i n f o r m a t i o n ?  You want t o  t a b l e  t h i s ?  

DR. LEON: ]is a matter  o f  f a c t ,  -- a s  a 

m a t t e r  o f  f a c t ,  1: d o .  I ' m  s o r r y .  
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One of the '.:hings that we've been seeing 

constantly is that the hospitals do credential 

physicians in many different ways. And we have 

argued that before. And we've sat here doing and 

talking about economic credentialling. 

We spoke about hospital now allowing 

physicians because they -- the three-mile zone 
area,' quote, unquote, whether there be sufficient 

patients. That's not the issue. 

We%e got rules and laws that protect the 

hospitals, but there are very few rules and laws 

that protect the physician. And w e 9 r  out there 

in the trenches :.n a different world looking from 

our perspectiveto this huge entrepreneurial 

corporation that wants to rule our lives. 

And I am very uncomfortable. And that's very 

scary. To be honest with you, we are losing our 

grounds to practLce medicine. Decency, I'm just 

talking about main practice of medicine. 

And I think we -- one of our goals should be 
not only to obsei-ve things on a different 

perspective, but to protect ourselves and to know 

when things are going to hurt us personally 

because someone else wants to make the benefit of 

our sweat, our work and our money as well, and to 
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control our lives in a very subtle manner. 

And I have to believe that -- I need more 
information, but I would definitely -- will not -- 
I'm sorry -- 

DR. ACOSTA-RUA: No, I say you present it 

very well, that they are -- counsel here just 
presented today some new information. I denied 

them. We didn't have a chance to read that. It 

may be very important for that. 

I sympathiz,? with what the Dr. Leon has said 

and I agree we will entertain -- you already make 
a motion to table? this? 

DR. LEON: ies, sir. 

DR. ACOSTA-3UA: And to require more 

information, the:, we can have more -- all the 
information you can give us, but I need to hear a 

second -- 
DR. LAMELAS: Yes. Second. 

DR. ACOSTA-IIUA: Second. 

DR. LAMELAS: They have a time factor here, 

and I don't know if that plays a role in that, but 

what I believe they are asking is for a 

declaratory statement on fee-splitting. 

And the hospital is giving them the ultimatum 

here, either work fob us or don't work at all. 
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DR. LEON: Yes. 

DR. LAMELAS: The hospital is saying, we will 

-- we will -- you will not have privileges at this 
facility unless you divest yourself of any 

outpatient practice and you come and work for us 

as a radiologist. 

So, this is -- they are giving them -- it's 
not fee-splittin? in the general sense, dollar- 

for-dollar, but there is revenues being made by 

this group now tnat is going to be made by the 

facility. 

So, they arz -- they are, in effect, coercing 
them, you know, to -- in limiting their practice. 
So, I think it is fee-splitting by any -- by any 
stretch of the inagination. 

DR. ACOSTA-:IUA: Okay. Dr. Winchester and 

then Dr. Kent. 

DR. WINCHES'PER: Tabling this is okay with 

me, but there's one case that I'd like for us to 

look up. It's a case of Velig (ph) versus TMRMC, 

approximately fi'de or six years ago. I think Ms. 

Lannon knows about it and Dr. Leon knows about it. 

This is a case where a radiation/oncologist 

opened up a radiation facility directly across the 

street from the hospital and as a result the 
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h o s p i t a l  d e c l i n e d  t o  renew h i s  p r i v i l e g e s .  

I know it went  t h r o u g h  t h e  F i r s t  DCA a n d  t h e  

h o s p i t a l  won. I d o n ' t  know i f  it went  a n y  f u r t h e r  

t h a n  t h a t .  

To me t h i s  l o o k s  l i k e  f e e - s p l i t t i n g .  I t  

d o e s n ' t  sound  fa : . r ,  d o e s n ' t  sound  r i g h t ,  b u t  I 

t h i n k  w e  need  t o  l o o k  a t  t h a t  case.  

DR. ACOSTA-IIUA: You a r e  i n  f a v o r  of t a b l i n g ?  

DR. WINCHESTER: Yes. 

DR.  ACOSTA-RUA: Okay. D r .  Ken t .  

DR.  KENT: Yes. I j u s t ,  a g a i n ,  w a n t  t o  make 

s u r e  t h a t  M s .  Lannon u n d e r s t a n d s  t h a t  i f  t h i s  is  

t h e  o n l y  p l a c e  t o  p r a c t i c e  i n  t h i s  t o w n ,  t h a t  i n  

e s s e n c e ,  i f  you a r e , g i v e n  a  c o n t r a c t  t h a t  s a y s  

s i g n  w i t h  u s  and you s a y  you d o n ' t  h a v e  t o  s i g n  

i t .  

No, you d o n ' t  h a v e  t o  s i g n  i t ,  you c a n  l e a v e  

town, and l e a v e  y o u r  p r i v a t e  p a t i e n t s  and  

e v e r y t h i n g  else.  But ,  b a s i c a l l y  t h e y  own t h e  

a b i l i t y  t o  p r a c t i c e  m e d i c i n e  i n  t h i s  town and  

t h e r e f o r e  you are n o t  -- you d c n ' t  h a v e  a c h o i c e  

t o  s i g n  o r  n o t  t o  s i g n .  

MS. LANNON: S o  t h e y  w o u l d n ' t  be -- may I? 

DR. ACOSTA-F:UA: S u r e .  

M S .  LANNON: The way I r e a d  t h i s ,  t h e y  c a n  
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main ta in  a  p r i v a t e  p r a c t i c e ,  i t ' s  j u s t  t h a t  i f  

t h e y  do ,  t h e y  w i l l  n a t  be a b l e  t o  p r a c t i c e  i n  t h e  

h o s p i t a l .  

DR. KENT: And b a s i c a l l y  a  r a d i o l o g i s t  canno t  

p r a c t i c e  wi thou t  a  h o s p i t a l .  

DR. ACOSTA-RUA: Yes. A r a d i o l o g i s t  c a n n o t  

p r a c t i c e ,  t h e  sa:ne l i k e  -- 
DR.  TUCKER: B u t  t h i s  is r e s t r a i n t  of t r a d e  

a s  b e s t  I can t e l l ,  a l s o .  

MS. LANNON: I a g r e e .  I d o n ' t  d i s a g r e e d  w i t h  

t h a t .  I t h i n k  t h a t  t h e r e  a r e  r e a l  problems w i t h  

t h i s .  I t h i n k  t h e r e  a r e  a n t i t r u s t  p roblems,  and I 

t h i n k  t h e r e  may be h o s p i t a l  bylaws problems,  b u t  I 

d o n ' t  t h i n k  t h o s e  a r e  i s s u e s  t h i s  Board can  

a d d r e s s .  

I do a g r e e  .:hat i t ' s  probably  r e s t r a i n t  of 

t r a d e .  I d o n ' t  :see it a s  f e e - s p l i t t i n g ,  though,  

because what t hey  a r e  doing -- d e c i d i n g  is whether  

t o  work f o r  t h e  h o s p i t a l  o r  n o t  work f o r  t h e  

h o s p i t a l .  

If they  a r e  p a r t  of  t h e  h o s p i t a l  t hey  a r e  n o t  

r e f e r r i n g ,  t hey  a r e  p a r t  of t h e  h o s p i t a l .  

DR.  KENT: Well ,  should  w e  -- i n  f a c t ,  i f  

i t ' s  n o t  o u r  purview t o  d o  what we ' r e  t a l k i n g  

a b o u t ,  can w e  r e f e r  -- a t  l e a s t  r e f e r  it t o  t h e  
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A t t o r n e y  G e n e r a l  l i k e  t h e y  a s k e d ,  a n d  g o  a h e a d  and  

r e f e r  it t o  t h e  A t t o r n e y  G e n e r a l ?  

DR. ACOSTA-RUA: Well, t h a t ' s  o n e  t h i n g  t h a t  

you c a n  h a v e  a m o t i o n  to  d o  t h a t ,  b u t  l e t  -- 
DR.  KENT: : I ' m  make a  f r i e n d l y  amendment t o  

t h e  m o t i o n .  

DR.  ACOSTA-RUA: What -- t h e  m o t i o n  t h a t  h e  

h a s  was t o  t a b l e  it. 

D r .  Zachar i i ih .  

DR. ZACHARIilH: M r .  c h a i r m a n ,  I t h i n k  you are 

r u n n i n g  away w i t h  t h e  m o t i o n s .  Maybe -- I may be 

t h e  o n l y  p h y s i c i a n  on  t h e  t a b l e ,  maybe n o t ,  who 

a g r e e s  w i t h  C a t h y  Lannon. 

T h i s  is n o t  a  f e e - s p l i t t i n g  t h i n g .  You 've  

g o t  t o  g e t  a l l  t h e  m o t i o n s  on  t h e  -- f o r  a  moment 

i n  t i m e  you s h o u l d  r e a l i z e  w i t h  o u r  p o s i t i o n .  

Look a t  -- f o r  a moment i n  t i m e ,  f o r g e t  a b o u t  y o u r  

p r a c t i c e ,  f o r g e t  a b o u t  y o u r  -- l o o k  f o r  a  moment 

t h a t  i t  h a s  n o t h - n g  t o  d o  w i t h  f e e  s p l i t t i n g .  

I t ' s  u n d e r  r e s t r a i n t  o f  t r a d e .  If you d o n ' t  

l i k e  i t ,  g o  t o  t h e  U n i t e d  S t a t e s  A t t o r n e y  G e n e r a l ,  

o r  t h e  A t t o r n e y  G e n e r a l  o f  F l o r i d a .  T h a t ' s  t h e i r  

p r o b l e m ,  n o t  o u r  p rob lem.  

They h a v e  come b e f o r e  u s  f o r  a  d e c l a r a t o r y  

s t a t e m e n t  t o  i f  t h i s  is f e e - s p l i t t i n g .  The  r e a s o n  

AMERICAN COURT REPORTING, INC. 
( 4 0 7 )  3 2 4 - 4 2 9 0  



2 3 

is, I d o n ' t  t h i n k  i t ' s  f e e - s p l i t t i n g .  Any t ime  

when a  r a d i o l o g y  g r o u p  o r  a c a r d i o l o g y  g r o u p  

p r a c t i c e s  a t  a  h 3 s p i t a l  t h e y  s a y ,  g u e s s  w h a t ,  you 

g a t h e r  u p  y o u r  o t h e r  t h i n g  a n d  s t a y  a t  h o s p i t a l  

c o m p l e t e l y ,  o r  d 3  wha t  you g o t  t o  do .  

MR. SPRINKEL: M r .  Chai rman -- 
DR.  ZACHARIiH: L e t  m e  f i n i s h .  

Now, r e a d i n g  t h i s  t h i n g  I d o  n o t  b e l i e v e  -- 
a g a i n ,  I ' m  n o t  a  l e g a l  e x p e r t ,  b u t  I t h i n k  t h a t  

t h e r e  is r e a l l y  3 r e s t r a i n t  o f  t r a d e .  T h e r e ' s  n o  

q u e s t i o n  i n  my mind t h a t  t h e y  h a v e  a  r e s t r a i n t  o f  

t r a d e ,  and  t h a t  is n o t  -- t h a t  is  n o t  i n  t h e  

p u r v i e w  o f  t h i s  3 o a r d .  T h a t ' s  a l l  I'm s a y i n g .  

D R .  ACOSTA-:3UA : Counse  1. 

MR. SPRINKEL: Yes. 

D R .  ACOSTA-:?UA: L e t  me l e t  c o u n s e l  t a l k  f o r  

a moment. 

MU. SPRINKE:;: W h i l e  I c e r t a i n l y  r e s p e c t  M r .  

P e a r l i n g ,  a n d  I d i d  n o t  know h e  was coming  t o d a y  

till j u s t  a c o u p l e  o f  d a y s  a g o ,  o u r  a r g u m e n t  is  

n o t  f e e - s p l i t t i n g .  

M r .  P e a r l i n 1 3  r e p r e s e n t s  a n o t h e r  c l i e n t .  Our 

a r g u m e n t  is t h a t  t h i s  is a  k i c k b a c k .  A l l  r i g h t .  

I e i t h e r  h a v e  t o  s h i f t  my p a t i e n t  p o p u l a t i o n  t o  

t h e  h o s p i t a l  by a b a n d o n i n g  i t ,  a l l  r i g h t ,  or I 
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h a v e  to  s e l l  it t o  t h e  h o s p i t a l .  

I n  e i t h e r  case I know o n e  r e a s o n  f o r  d o i n q  it 

is s o  t h e  h o s p i t a l  c a n  g e t  i t s  m a r k e t  s h a r e .  And 

i f  you book a t  t h a t  p o s i t i o n  o f  Mr. S u s i  i n  h i s  

A p r i l  27  l e t t e r ,  t h a t ' s  a l l  h e ' s  t a l k i n g  a b o u t ,  is 

g e t t i n g  m a r k e t  s h a r e  by s h u t t i n g  u s  down. 

A l l  r i g h t .  I ' m  n o t  t a l k i n g  a b o u t  t h a t  -- 
w h i l e  a g a i n ,  I r e s p e c t  Mr. P e a r l i n g ,  d o n ' t  -- t h e  

i s s u e  o f  o u r  c l i e n t s  b e f o r e  t h e  Board  is t h i s  is a  

k i c k b a c k .  

DR.  ACOSTA-RUA: Okay. 

MR. SPRINKEI;: P l a i n  a n d  s i m p l e .  S o ,  p l e a s e  

d o n ' t  t a k e  u s  down t h e  f e e - s p l i t t i n g  l a n e .  

DR.  ACOSTA-RUA: Okay. D r .  Leon.  

DR.  LEON: ::t is a k i c k b a c k ,  d e f i n i t e l y .  

T h i s  e i t h e r  u s e  - -  you sell me -- you g i v e  me y o u r  

p a t i e n t s  or you d o n ' t  work ,  b u t  y o u ' r e  -- I ' m  

g o i n g  t o  g e t  my s h a r e  o u t  o f  what  you h a v e .  So ,  

t h e r e  is a  k i c k b a c k  b a s e d  on  t h e i r  g e t t i n g  t h e  

money a n d  t h e  p a t i e n t s .  

DR.  ACOSTA-RUA: M s .  Lannon.  

MS. LANNON: I f  t h i s  is a  k i c k b a c k ,  t h e n  wha t  

t h e  Board is say:.ng is  t h a t  e v e r y  t i m e  a  p h y s i c i a n  

g o e s  t o  work f o r  somebody else w i t h  a p r o m i s e  of 

r e m u n e r a t i o n ,  you b r i n g  y o u r  p a t i e n t s  w i t h  y o u ,  
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And i f  t h a t ' s  what y o u ' r e  s a y i n g ,  t h a t ' s  what 

y o u ' r e  s ay ing .  T j u s t  t h i n k  you need t o  be aware 

of it. 

DR. ACOSTA-NUA: W e  have t o  be c a r e f u l .  W e  

d i s c u s s e d  t h a t .  I f  you go and p r a c t i c e  w i t h  

a n o t h e r  d o c t o r  it is  expec ted  t h a t  you a r e  going  

t o  t a k e  your p r a c t i c e  a l o n g ,  o t h e r w i s e  why is h e  

going t o  g e t  you ,  h e  w i l l  g e t  a  d o c t o r  j u s t  coming 

o u t  of  t r a i n i n g .  

B u t  anybody who have a  good p r a c t i c e  and 

wants  t o  he n e g o t i a t i n g  wi th  a  h o s p i t a l ,  i t ' s  

expec ted  t h a t  h e ' s  go ing  t o  t a k e  h i s  p a t i e n t s  

t h e r e .  

So, we have t o  be ve ry  c a r e f u l .  And w e  

d i s c u s s e d  t h i s  a  l o t .  

DR. LEON: The o n l y ' d i f f e r e n c e  t h a t  pe r son  

would n o t  t e l l  you t h a t  u n l e s s  you come wi th  m e  

you d o n ' t  work. 

DR.  KENT: That" r i q h t .  

MR. SPRINKEI,: Thank you. 

DR.  KENT: 1.'here1s a  world of  d i f f e r e n c e  

h e r e .  

MR. SPRINKEI,: Thank you. 

DR.  KENT: Lnd t h a t  makes t h e  whole 
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d i f f e r e n c e  o f  t h e  issue.  

DR. ACOSTA-IWA: Yes, you c a n  b r i n g  y o u r  

p a t i e n t  o r  n o t  -- 
DR. LEON: 13ut o r  you don" work h e r e ,  t h a t ' s  

v e r y  s e r i o u s .  

DR. ACOSTA-RUA: T h a t ' s  v e r y  serious.  

DR. LEON: T h i s  is so s e r i o u s  t h a t  w e  d o n ' t  

e v e n  know w h a t ' s  a h e a d  o f  u s .  

DR.  ACOSTA-RUA: L e t  me g i v e  a  c h a n c e  t o  t h e  

d o c t o r .  D r .  Ken t .  

DR. KENT: J u s t ,  a s  h e  was s a y i n g ,  t h e r e ' s  a  

v e r y  b i g  d i f f e r e n c e  when you h a v e  a c h o i c e ,  a n d  I I 
you make a  c h o i c e  t o  g o  and b r i n g  y o u r  p a t i e n t s  t o  

I 

p u t  it t o g e t h e r ,  b e c a u s e  i t ' s  b e s t  f o r  e v e r y o n e  
i 

i n v o l v e d ,  o r  w h e t h e r  you h a v e  no c h o i c e ,  y o u ' r e  

b e i n g  c o e r c e d  by t h e  b i g  -- t h e  b i g  b r o t h e r  t h a t ,  

you know, pay u s  o r  e lse w e  b r e a k  y o u r  windows 

o u t .  You know, i t ' s  a c o e r c i o n  d e a l .  i t ' s  n o t  

DR. ACOSTA-RUA: I u n d e r s t a n d .  I j u s t  want  I 
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enough i n f o r m a t i o n  t o  g o  ahead  a n d  t a k e  a p o s i t i o n  
1 

o f  t h e  Board ,  b u t  remember t h a t  w h a t e v e r  w e  d o  .I 
h e r e  i s  g o i n g  t o  t a k e  a  p r e c e d e n t ,  and i f  you f e e l  

t h a t  you h a v e  al l .  t h e  i n f o r m a t i o n  t o  d o  a n  
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educa ted  v o t e ,  t nen  go ahead ,  and I g o  forward 

wi th  t h e  v o t e ,  I conduct  t h e  v o t e .  

I d o n ' t  aqr ,=e wi th  some of t h e  t h i n g s  t h a t  

have been s a i d  h a r e ,  bu t  I t h i n k  t h a t  i n i t i a l l y  

what D r .  Leon is say ing  is t h a t  w e  need some more 

in fo rma t ion .  

The counse l  provided  new i n f o r m a t i o n  h e r e  

t h a t  w i l l  he  i n  t h e i r  advantage ,  and I would have 

t o  -- l i k e  t h e  o ;?por tuni ty  t o  r e a d  it. 

D r .  Davies.  

D R .  DAVIES: I would j u s t  c a u t i o n  t h a t  we 

need t o  be ve ry ,  ve ry  c a r e f u l  abou t  t h e  l e g a l  

c r a f t i n g  of  t h i s  language. I t h i n k  -- I t h i n k  

t h a t  eve rybody ' s  probably unde r s t and ing  t h a t  w e  

a r e  ve ry  sympa the t i c  t o  t h e  p h y s i c i a n s  h e r e .  

But I would j u s t  c a u t i o n  t h a t  t h i s  cou ld  b i t e  

u s  l a t e r .  So, letBs t h i n k  about  t h i s  a  l i t t l e  

b i t .  

DR. ACOSTA-RUA: So what you a r e  s a y i n g ,  

a g r e e i n g  is t o  bc i n  f a v o r  of  t a b l i n g  t h a t .  

D r .  Kent. 

DR. KENT: Again, i n s t e a d  of g e t t i n g  i n t o  t h e  

l e g a l  quagmire t r y i n g  t o  g e t  a l l  t h e s e  l e g a l  

d e f i n i t i o n s ,  why can we n o t  j u s t  s a y  i n  t h i s  

p a r t i c u l a r  i n s t a n c e  t h a t  we see bad t h i n g s  go ing  
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on f o r  t h e  p e o p l e  of  t h e  S t a t e  o f  F l o r i d a  and  

r e f e r  it t o  t h e  P . t t o r n e y  G e n e r a l  w i t h  o u r  b l e s s i n g  

t h a t  we t h i n k  t h z t  i f  t h i s  smells b a d ,  it l o o k s  

b a d ,  i t ' s  bad f o r  t h e  S t a t e  o f  F l o r i d a ,  i t ' s  bad 

f o r  t h e  p a t i e n t s ,  i t ' s  bad f o r  t h e  d o c t o r s ,  i t ' s  

wrong.  

And w e  d o n ' t  h a v e  t o  g o  and  d o  a l l  t h e  l e g a l  

work f o r  them. fill we h a v e  t o  d o  is s a y  t h a t  

we 've  looked  a t  t h i s  p a r t i c u l a r  c a s e  and  t h i s  case 

s t i n k s .  I t  s t i n k s  bad ,  and w e  wan t  t o  s e n d  it t o  

t h e  A t t o r n e y  G e n e r a l  w i t h  o u r  b l e s s i n g  t h a t  t h i s  

is bad f o r  t h e  S t a t e  of  F l o r i d a .  

I t ' s  bad -- w e  u n d e r s t a n d  m e d i c i n e  b e t t e r  

t h a n  anyone  else and now we're g o i n g  t o  s e n d  it t o  

t h e  A t t o r n e y  G e n e r a l  and h e ' s  g o i n g  t o  -- h e ' s  

s a y i n g  what  d o e s  t h e  Board o f  M e d i c i n e  t h i n k  a b o u t  

t h i s .  

W e  c a n  l o o k  a t  t h i s  c a s e  a n d  s a y ,  t h e  Board  

o f  M e d i c i n e  t h i n k s  t h a t  t h i s  is b a d .  

DR. ACOSTA-RUA: Yes, M s .  Lannon.  

MS. LANNON: Well, b u t  you h a v e  b e f o r e  you a  

p e t i t i o n  f o r  d e c l a r a t o r y  s t a t e m e n t  a n d  you h a v e  t o  

r e s p o n d  t o  t h a t  p e t i t i o n  o r  t a b l e  it: I mean, you 

h a v e  t o  t a k e  a c t i o n  on t h a t  p e t i t i o n .  

And I would j u s t  -- I d o n ' t  d i s a g r e e  w i t h  t h e  
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Board  t h a t  t h i s  is bad.  I j u s t  -- f o r  e x a m p l e ,  a  

k i c k b a c k  is a  ki.:kback. B u t  you h a v e  t o  be 

c a r e f u l .  

T h e r @  a r e  a l o t  o f  p e o p l e  who g o  t o  work f o r  

h o s p i t a l s  and work i n  e x c l u s i v e  p r a c t i c e  

a r r a n g e m e n t s ,  andl a re  you s a y i n g  t h o s e  a re  a l l  

k i c k b a c k s  b e c a u s e  a n  i n c e n t i v e  is  o f f e r e d  f o r  them 

t o  b r i n g  t h e i r  p a t i e n t s  w i t h  them? 

The c o e r c i o : ~  I a g r e e  is wrong ,  b u t  I ' m  n o t  

s u r e  t h a t  t h e  conzrcion is a f a c t o r  i n  w h e t h e r  o r  

n o t  i t ' s  a k i c k b a c k .  

DR.  LEON: M r .  C h a i r .  

DR. ACOSTA-17UA: I r e a l l y  f e e l  t h a t  w e  h a v e  

t o  b e  v e r y  c a r e f u l  b e c a u s e  w e  w i l l  b e  s e t t i n g  a  

p r e c e d e n t .  You h a v e  a l l  -- t h e y  r e f e r  a b o u t  c a s e s  

t h a t  h a v e  d e c l a r a t o r y  s t a t e m e n t ,  t h e n  t h e r e "  a  

l o t  o f  p e o p l e  -- 
DR.  LEON: M r .  c h a i r .  

DR. ACOSTA-~UA: -- t h e y  come -- t h e y  come i n  

t h a t  -- 
D R . .  LEON : Mr. C h a i r  . 
DR. ACOSTA-ItUA: Y e s .  

DR. LEON: t h i n k  we s h o u l d  t a b l e  t h e  -- 
DR.  ACOSTA-HUA: You a l r e a d y  s a i d  t h a t .  

DR. LEON: :: t h i n k  w e  s h o u l d  a l s o  g e t  t h e  
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friendly amendment for the Attorney General with 

our recommendation and to think that whatever may 

happen now for them, it's going to happen for 

anesthesia, very similar physicians, whoever may 

have some sort of relationship with a hospital. 

DR. ACOSTA-F:UA: Dr. winchester, do you 

second that? 

DR. WINCHESTER: That's fine. 

DR. ACOSTA-F.UA: Okay. 

DR. MIGUEL: M r .  Chairman -- is this the only 
hospital in the community? 

MR. SPRINKEL,: Yes, sir. 

DR. MIGUEL: SO, if there were other options, 

and I think I agree being a hospital-based 

physician, I'm very sensitive to this issue 

because this is a form of economic credentialling, 

plain and simple, and this is restraint of trade. 

If there were options where they could 

practice elsewhere, then the hospital could make 

an argument that they can go elsewhere, we're not 

doing anything tc hamper them and competition is 

good. That's part of America. 

However, when it becomes the sole source of 

practice, I think things change considerably. And 

1% certain that their attorneys are following 

AMERICAN COURT REPORTING, INC 
( 4 0 7 )  3 2 4 - 4 2 9 0  



3 1 

antitrust rules and economic credentialling and 

the rest. 

So, as far as the fee-splitting, I don't 

know, but that's -- 
DR. ACOSTA-RUA: Well, you want us to table 

it and get some more information. 

So, let's v3te -- 
MS. LANNON: If you do table it for more 

information, I tnink you need to state what the 

more information is that you need. 

DR. ACOSTA-:3UA: The more information -- he 
just provided more information to us and I'm sure 

that they would :?rovide more. 

DR. GLOTFEL'FY: What more information do you 

want? I'm fine if you want to table it, but I 

can't think of a;iy other information that they are 

going to supply. I mean, we know what it is -- 
DR. ACOSTA-RUA: You mean you feel 

comfortable in voting there -- what would you 
think about it? 

DR. GLOTFELrrY: I 'm saying they said for more 

information. 

DR. ACOSTA-IIUA: He provided some more 

information. 

DR. GLOTFEL'CY: I know, but what more 
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information are they going to provide? 

DR. ACOSTA-RUA: He just provided, Dr. 

Glotfelty, same new information today. And they 

want -- 
DR. GLOTFEL'IIY: Well, he's here today. But 

I if we are going to table it for more information, 

I have no idea in the world what more information 

you want. 

DR. ACOSTA-F:UA: I would like to hear, what 

do you think. Everybody has been expressing what 

they think. 

DR. GLOTFELTY: P think it's a lousy 

arrangement. I think it's stupid. I think i t ' s  

bad, but I don't know that we have any control 

over it. 

DR. ACOSTA-KUA: Do you think there is fee- 

splitting? 

DR. GMTFELTY: No. But it's lousy. It's 

economic credentialling. 

DR. ACOSTA-RUA: That's not what they are 

asking us. 

DR. GLOTFEL4TY: I know that. 

DR. ACOSTA-RUA: Yes, Dr. Tucker. 

DR. TUCKER: I would just -- I urge US to 

vote, but the other information -- I mean, I don't 
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want  t o  j u s t  h a v e  t h i s  and  h a v e  a c h a n c e  t o  r e v i e w  

i t ,  b u t  a l s o  t o  have  t h e  c a s e  t h a t  D r .  W i n c h e s t e r  

b r o u g h t  up.  

MS. LANNON: R i g h t ,  

D R .  TUCKER: And h a v e  a c h a n c e  t o  r e v i e w  t h a t  

a s  well. 

DR.  ACOSTA-RUA: Okay. S o  now we h a v e  a 

m o t i o n  and  secon ,3  t o  t a b l e .  And e v e r y b o d y  h a v e  a n  

o p p o r t u n i t y  t o  t 3 l k .  

A l l  i n  f a v o r  o f  t a b l e .  

(Show o f  h a i d s . )  

D R .  ACOSTA-3UA: o p p o s e d ?  

(Show o f  h a l d s .  ) 

D R .  ACOSTA-IUA: Two o p p o s e d .  

M R .  SPRINKEL: M r .  Cha i rman ,  would t h a t  

i n c l u d e  a r e f e r r a l  t o  t h e  A t t o r n e y  G e n e r a l  f o r  

r e v i e w ?  

D R .  KENT: ' ies. 

DR. ACOSTA-3UA: H e  g o t  it down i n  t h e  

m o t i o n .  He want:; t h a t  i n  t h e  m o t i o n .  

MR. SPRINKEL: Okay. 

DR. ACOSTA-;?UA: Okay. Thank you .  

MR. SPRINXE;: And w i l l  you  l e t  u s  know i f  

t h e r e ' s  a n y t h i n g  else o r  w i l l  you  -- d o e s  t h i s  

mean w e  d o  n o t  h e a r  a g a i n  f o r  t h r e e  m o n t h s  when 
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t h e  -- you know, I -- wi th  a l l  due r e s p e c t  t o  t h e  

Board, I ' m  i n  a  l i t t l e  b i t  of a  quagmire.  

So, if t h e  i s s u e  is  t a b l e d  and I now sell t h e  

p r a c t i c e  which we. do n o t  want t o  d o ,  and t h r e e  

months from now you go "That is a  v i o l a t i o n  of 

your  d i s c i p l i n a r k  r u l e s , "  where a r e  we -- 
OR.  ACOSTA-F.UA: Well -- 
MR. SPRINKEL,: I n  deep k imchi ,  I q u e s s .  

DR.  KENT: You're  up t h e  c r e e k .  

DR. ACOSTA-FUA: B u t  we a r e  n o t  t h e  ones  t h a t  

p u t  you i n  t h a t  ~ o s i t i o n .  And w e  a r e  t r y i n g  t o  do 

somethinq t h a t  i t ' s  going t o  e s t a b l i s h  a  p receden t  

i n  t h e  S t a t e  of F l o r i d a ,  and we have t o  be very  

c a r e f u l  wi th  what we do.  

M R .  SPRINKEL:  I c e r t a i n l y  unde r s t and  -- 
D R .  ACOSTA-RUA: We d i d n ' t  p u t  you o r  you 

c l i e n t s  i n  t h a t  p o s i t i o n .  We a r e  t r y i n g  t o  be 

f a i r .  

MR. SPRINKEL: Yes, sir .  I unde r s t and  t h a t .  

DR.  ACOSTA-RUA: So, a n y t h i n g  t h a t  you can  

p rov ide  t o  u s  t o  t r y  t o  be f a i r ,  is welcome. 

MR. SPRINKEL: M r .  Chairman, bu t  t h e n  d o e s  

t h e  t a b l i n g  mean t h a t  you do not  t a k e  t h i s  m a t t e r  

up a g a i n  u n t i l  what d a t e  i n  t h e  f u t u r e ?  

DR.  ACOSTA-RUA: December. 
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MR. SPRINKEL: M r .  Cha i rman ,  w i l l  YOU 

e n t e r t a i n  a p r o p 3 s e d  o r d e r  t h a t  you c a n  t h e n  

c o n s i d e r  a l o n g  w i t h  y o u r  o t h e r  i n f o r m a t i o n ?  

MS. EANNON: Yes. 

MR. SPRINKEL: So t h a t  i n  December ,  t h e n  w e  

a r e  back  -- w e  a:re t h e n  o n  y o u r  c a l e n d a r  i n  

December. 

MS. LANNON: I f  I may, I  would  s u g g e s t  t o  t h e  

Board ,  if you a r e  g o i n g  t o  t a k e  i t  b a c k  u p  i n  

December,  t h a t  i : f  t h e y  want  t o  s u b m i t  a p r o p o s e d  

o r d e r ,  if t h e  h o s p i t a l  w a n t s  t o  s u b m i t  a p r o p o s e d  

o r d e r  t h a t ,  o f  c o u r s e ,  you would welcome i t ,  

w h e t h e r  you -- 
DR.  ACOSTA-IiUA: Okay. W e  w i l l  -- 

MS. LANNQN: -- a d o p t  i t  is u p  t o  t h e  b o a r d .  

DR. ACOSTA-RUA: The  a d v i c e  is f r o m  h e r ,  t h a t  

w e  would t a k e  i t .  

MR. SPRINKEL: A l l  r i g h t .  And how d o  w e  

f o l l o w  t h e  A t t o r n e y  G e n e r a l  r e c o m m e n d a t i o n ?  With  

whom w i l l  w e  b e  s p e a k i n g ?  Do you know? 

MS. LANNoN: I  w i l l  make t h e  r e f e r r a l  and  

t h e n  somebody w i l l  p r o b a b l y  c o n t a c t  you .  

MR. SPRINKEL: Okay. And t h e n  wou ld  you -- 
t h a n k  y o u .  And t h e n  p e r h a p s  l a t e r  o n  I can g e t  

y o u r  t e l e p h o n e  number -- or I c a n  g e t  it t h r o u g h  
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t h e  Board .  I ' l l  g e t  y o u r  t e l e p h o n e  n u m b e r s  and  I 

can know w h e r e  t h a t  is. 

MS. LANNON: Y e s .  I was  g o i n g  t o  r e f e r  it, 

anyhow. 

MR. SPRINKEL: Okay. 

MS. LANNON: To t h e  a n t i t r u s t  s e c t i o n .  

M R .  SPRINKEL: Very  good .  Thank y o u .  Thank 

you v e r y  much. F . p p r e c i a t e  y o u r  time. 

DR. ACOSTA-F:UA: Thank you .  

DR. DAVIES: Can I j u s t  a s k  -- w e  a r e  

p r o b a b l y  g o i n g  t o  need  a d e c l a r a t o r y  s t a t e m e n t  i n  

t h e  December m e e t i n g ,  t h e n .  

Would it be  a p p r o p r i a t e  f o r  t h e r @  t o  b e  

i n t e r a c t i o n  betwGen Board c o u n s e l  a n d  t h e  f o l k s  

who a r e  t r y i n g  t c  g e t  t h e  d e c l a r a t o r y  s t a t e m e n t  so 

t h a t  w e ' r e  s u r e  k e  h a v e  t h e  r i g h t  l e g a l  l a n g u a g e ?  

Can a n  i n t e r a c t i o n  o c c u r ?  

DR.  ACOSTA-RUA: Yes. 

MS. LANNON: T h e r e  h a v e  b e e n  i n t e r a c t i o n s .  

DR.  ACOSTA-RUA: T h e r e  h a v e  b e e n .  

MS. LANNON: T h a t ' s  how you g o t  t h e  p e t i t i o n  

D i d n ' t  you -- 
MR. SPRINKEL: Yes ,  a b s o l u t e l y .  

MS. LANKON: -- c a l l  a n d  t h a t ' s  how you g o t  

t h e  p e t i t i o n  -- 
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MR. SPRINKEL: Yes. I didn't tell you this-- 

DR. DAVIES: See, my big concern is the legal 

language that we come up with. I think everybody 

is sympathetic. 

MS. LANNON: Does the Board want to propose a 

draft that would say it's not fee-splitting and 

they'll do a pro:?osed draft that says it is? 

MR. SPRINKEL: Well, ours will be a kickback. 

MS. LANNON: Kickback. 

MR. SPR1NKE.L: Yes. 

DR. DAVIES: See, I don't know the correct 

mechanism here. That's why I'm asking. 

DR. ACOSTA-:?UA: They are in contact with -- 
actually what happened is, you know, Leanne is 

sick and she has not been here, but she talked to 

Cathy and they have been talking about it and they 

have been in conzact with them. Okay. 

DR. KENT: And I would ask that we go one 

step further and assist them if -- not just on 
kickback, I don't: want to limit them just to that, 

but on antitrust and on any other issues that we 

might be able to use here, that we support them in 

any way that we legally can support them to go 

forward with this. 

DR. LAMELAS: I think the general sense, from 
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what  1 see on t h e  Board ,  i s  t h a t  i f  t h i s  is t h e  

so le  p l a c e  t h a t  t - h e s e  p e o p l e  c o u l d  p r a c t i c e  a n d  

t h e y  a l r e a d y  h a v e  a n  e s t a b l i s h e d  p r a c t i c e ,  

i n p a t i e n t  and  o u t p a t i e n t ,  t h a t  t h e  h o s p i t a l  is 

c r e a t i n g  a  v e r y  u n c o m f o r t a b l e  e n v i r o n m e n t  t h e r e  i n  

t h e  s e n s e  from Members o f  t h e  Board is t h a t  t h e r e  

is a  p r o b l e m  h e r e .  

DR.  DAVIES: Ey w h o l e  p o i n t  is  I would  j u s t  

l i k e  t o  d i r e c t  c o u n s e l  t o  c r a f t i l y  word t h i s  s o  

t h a t  w e  a r e  -- you know, most o f  u s  a r e  c o n c e r n e d  

a b o u t  t h e  p r e c e d e n t  t h a t  w e  a r e  s e t t i n g .  

D R .  ACOSTA-F.WA: Okay. 

DR. DAVIES: And i f  w e  j u s t  come b a c k  i n  

December and  w e  h a v e  t h e  same e x a c t  t h i n g  a g a i n ,  

and w e  a l l  s a y ,  b e l l ,  you know, we're w o r r i e d  

a b o u t  t h e  p r e c e d e n t .  

DR.  ACOSTA-EUA: N O ,  no .  

DR.  DAVIES: I wan t  somebody t o  t h i n k  v e r y  

c a r e f u l l y  a b o u t  t h i s  and c r a f t  t h e  l a n g u a g e  v e r y  

c a r e f u l l y  b e f o r e  w e  come b a c k .  

D R .  ACOSTA-RUA: T h a t  w e  c a n  u n d e r s t a n d  it. 

And s o  w e  w i l l  g o  back  t o  Leanne and  I w i l l  t a l k  

t o  Leanne.  

MR. SPRINKEL: And w e  w i l l  work w i t h  M s .  

G u s t a f s o n  -- and s h e  h a s  been  v e r y  h e l p f u l ,  by t h e  

AMERICAN COURT REPORTING, I N C .  
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way. Thank you v e r y  much. 

DR. ACOSTA-:2UA: Thank you .  

MR. SPR1NKE:i: Thank you a l l .  

( T h e r e u p o n ,  t h e  matter was c o n c l u d e d . )  

AMERICAN COURT REPORTING, I N C .  
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W i T I F I C A T E  

THE STATE OF FLORIDA, ) 

COUNTY OF SEMINOLE, ) 

I, Suzette A. Bragg, Court Reporter and 

Notary Public, State of Florida at Large, 

DO HEREBY CERTIFY that the above-entitled 

and numbered cause was heard as hereinabove set out; 

that I was authorized to and did transcribe the 

proceedings of said hearing, and that the foregoing and 

annexed pages, numbered 1 through 40, inclusive, 

comprise a true and correct transcription of the 

proceedings in said czuse. 

I FURTHER CERTIFY that I am not related to 

or employed by any of the parties or their counsel, nor 

have I any financial interest in the outcome of this 

action. 

IN WITNESS WHEREOF, I have hereunto 

subscribed my name and affixed my seal, this 29 day of 

October, 2001. 

state of Florida.at ~ a r g e  

~y Commission Expires: 2/21/2005 

AMERICAN COURT REPORTING 
(407) 324-4290 



PHOSE: (130 641,1991 
F A X  [PJ)] 7 S W 2 7  

TWO JA..Fs CUI?EI( 
In1 ~ C U Y  STREET 

P.O. BOX 132: 
R I a f O N D .  VA 2)?18-I33C 

RICHl(0hP 
ViRGINiA W C H  
hToGWRT hms 

~ 0 x - m ~  nC51 .4  
WASFXGTOX. D.C. 

mM)(3li 

TO SEND A FAX DIRTCYZY M Ah' tNDM.DUAL: T Y P E .  DO NOT EWubwRITE 
ISDnQDVAL'S NAME Oh' 
FAX COVERSRWET. 
SE&D'CO: @fb4) 7 I 

W O R T A N T  NOTICE: Tbb facsimile PInsmhioa b imirnded to k d&end DO& ro at srmed 
add-, and ma): contain m s l l t ~ l  that is moIldenti?l, proprietary or stabject lo  legal protectinn or 
privilcga 11 i t  Lr mcived by anyone other than the named rddreuec, the rtclpicnt rhoeld immadklcly 
~ o t i f g  the wnder at the a d d m  m8 rclcpbonc numbcr act lorth herein and obmln Lpsrrnerfoar u to thc 
disposl of the transmined rnttlcrhl. l o  no event should such m~tarld be rend or ntnlrred by anyone 
other than the nameJ addnsrcq rrccpl by expros n u t h o r i ~  of tbe sander or rbc named d d m .  

TD: Cr-~stal  (850) 922 5036 1 
I 

FROM: Stephen C .  McCoy I 
I 

DATE: September 27, 2001 

z"1 PAGES, ZNCLUDING COVERSHEET: - 
CLIENT NO.: 028842.0001 i I 

PLEASE FORWARD THE ATTACHED MEMORANDUM TO CRYSTAL, PER MY I CONVERSATION WITH MS. TANYA WILLIAMS. THANIC YOU. I 

If you have any questions, please call Gloria McCenns at 643-7991, Ext. 1358 

Time: 



Griffin, Crystal A 

From: 
Sent: 
To: 
Cc: 
Subject: 

Baker, Joe Jr 
Friday. October 26, 2001 10:22 AM 
Griffin, Crystal A 
Tanya Williams 
O&P 

Crystal, in reference to the FMA and Fla Orthopaedic Society's concerns about O&P matters, I 
would refer you t o  ss. 468.808 and 812(l)(a), F.S. I t  is the Board of Orthotists and 
Prosthetists' contention that i t  is the intent o f  the Legislature, by enacting the  regulation o f  
the O&P profession, t o  limit who is authorized to provide O&P services t o  patients. 

5,468.808, F.S., makes it clear that only a "licensed orthotist, prosthetist, or  pedorthist" can 
delegate duties t o  a non-licensed person. 

The exemptions listed in s. 468.812, F.S., only exempt from the requirements for licensure 
persons "licensed under chapter 458, chapter 459 ...". The Board's interpretation o f  this 
section is that  only the licensees of these various practice acts are exempt from licensure and 
that recd in conjunction with s. 468.808, F.S., these exempt persons d~ not have authority t o  
delegate to support personnel. 

I f  I can comment further, please let me know. 

i&? fi- 
r e' .' 

Board Executive Director 
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42 U.S.C. 13208-7b@) (2001) .............................................. .............................................. 
Whoever knowingly a d  willfully offers or pays any remuneration (~nclum'ng any 

hckback, bribe or rebarc) dirccrly or indirectly, m r r l y  w co~~errly, in each or in kind 
lo any person ro fndtcct such person: 

(A) to refer an individual ro aperson for thefurnishing (a arranging for 
the furnishing of any item or servfca for which paymenr nruy be made in 
whole or in part under rr Federal healrh care prop-am, or 

(B) ro purrhue, lease, order or arrange for or recommend purchasing, 
leasing or ordering ony good, facilip, service or Item fir whlch paymenr may 
be made in whole or in purr under a Federal healrh carepro~~om.  

shali be guilry of o jetotty and upon convicrion thereofshall be fined noe more than 
525,000 or improsoned nor more rhanfive years. or borh 

Fla. Srat. ch. 458.?31(lf(i) (2001) ....................................................................................... I2 I 
[Ptohib:':.rl paying or receiving any commirsion, bonut, hckhack or rebare, or I 
engaging in an? sp1rr:fec. arronyemenr in a q  form wh~rsocver rvirh o phjsician. 1 
orgonfrarfon, agenq or person, eirher direcrly or indirc.ctly, for pnrivnrs reierred j 

lo providers of healrh care goods and sennices, inclr~ding, bur nor ifmired to, 
hospirals, nnursing homes, clinico! laborofories, ambulorory surgery cenlers, or 
pharmacies. 

I 
................................................................................................ Fie .  Stat. cb. 455.657 (2001) 9 1  

[hohibiu any] remuneran'on or paymcnr backpursuanr lo an im~esnenr inreresr, 
cornpensarion arrangemenr, or olherwise, by a provider of heaNh care services or 
irenu, of aportion ofxhe charges for services rendered lo a referring heallh core 
provider as a inctn'iw or inducemenr to refir pafl',:nr$ for fim services or 
irems, when the W r n e n f  is nor rax derfitcrible as an ordinary and necessary 
expenre. 

........................................................................................... Fla Sura. ch. 817.505(1) (3001) 
l4  I 

[No person including my healrh care provider or far i i i~ .  nmyJ of lu  or pqy  an^ 
commission, bonus, rebole, kickback or bribe, direell) or indirenly, in cash or in 
kind, or engage in any splir-fee mangemenr, in any,form wharsoever, ro induce 



the referral or ptienfs or patronage from a healrh care provider or healrh tare 
faciliry. 

Fla. Smt. ch. 395.0191(4) (ZW1) ........................................................................................ 16 I 
The rlpplican~'~ eligibility for s/@ membership or clinical privileges shall be 
derermined b.v rhe oppficrml's background, experience, health tro in l~g  and 
demonsna~ed comperen9; the appliccmr's adherence ro nppficaBIe p r o f i ~ ~ i o ~ f  
erhics; the applcant'z reputofion; and rhr applicmu's obilily ro work wirh orhers 
and by such orher clcmeius as determined by rhe governing board consisrenr with 
this purr. 

Fla. Admin. Code Ann. r. 28-105(2)(2001) ......................................................................... 1 I 

Fla. Admin. Codt Ann. r. 59A-;.217(4)(c)(ZW1) ............................................................... 16 / 
Harris \,. Go&, 799So.2d 405 (Fla. Dist Cr. App.. 2001) ........................................... n.5 I 

i 
m c a l  Deve M X c ~ n r k .  TK. 1,. Pr~fesriq3gigEsnirntory~, 673 

So.2d 565 (Fla. Dis~.  CI. App., 1996) ............................................................................ fi.6 
i 
i 

R a c ~ i c e  6enacement Ac.wriarcs. lnc r .  Ftlickensdcrfcr, 18 FLW D3470 (Fla. ?d 

I 
Din, Ct .4pp., 1995) ................. .. ................................................................................. 

-sociare&. v. hum, 614 So2d 1 \ 4 5  (Fla 2d Dia. 
Ct. App., 1993) ............................................................................................... ; ............... n.8 

I:.S.~as~%nbul~mhulsncc and H o c n i U e n r a ?  Scnnic~, 874 F.2d 20 (1" Cir., 1989) 
lo i 



7 * v -. 760 F.2d 68 (3d Cir.. 1985) .......................................................... 
Ih .......................................................................... 11 < v.Ka& 871 F.2d 105 (9 Ci., 1988) 

.............................................. .........\ 11.S. v. M c W . 2 1 7  F.3d 823 (loh CU., 2000) -.- 

I w n ! s .  

In, 20 FALR 395 (1998) ................................................................................. 
In, 9 FALR 6295 (1987) ................................................. .................................... 
-, 9 f ALR 6289 (1 987) ..................................................................................... 

,Rn ?< re Rrn 8e..&SilrrT., No. DOH-994977-DS-MOA (1999) .............. 
n: 12 FALR 1035 (199.3) ............................................................................... 



Secdan 120.565, FIorida S w t e s ,  permits my substanti~ly affected prrson to Xek a 

Declararol). Staremmt regarding an Agenq's opinion as tc rlr applicability of a smruton 

provirion as it applin to the peritioner's panicular sn of circumnmces. Fla Star. Ch. 120.565(1) 1 
(2001). Rule 28-105.002 of rhe Florida Adminimrive Code (thc; "Code") pro\i&s, in pertinent I 
par., !hat a Pention seeking a Dcclatarory Scaument rball bc filcd uith the clerk of thc Agency 

having aurhoriq to inrcrprc% (he si~tufe. Fla. Admiin. Code AM. I. 28-105(2)(2001). On 

Scp~ember 10, 2001, Petitioners, James J .  Norconk, Jr., M.D., P:rd H. Skaggs, M.D., Joanne 'A'. 

Wemicki, M.D.. and H. Paul bacn,  Jr.. M.D. (the "Pcritionem") filed a Perinon for Declaratory 

Stamen; (the "Paicion") wirh ihe Florida Board of Medicine (rhe "Board") requeshg rhe 

Board's miing with regard to  Florida Stawes S h a m  395.0191(4), 455.$31(I)(i). 455.657 and 

817.505. 

SfEEUF~\T OF PACTS 

Drs. I\'orconk, Skagp and Wrrnicki are all of the shard1o:den of Paui H. S t a s s ,  M.D., 

P.A. and lcdian River Radiology, P A ,  each a Rori&t p r o f e s i o d  a~sociauon (chc 

'Associarions"). Dr. Hanw is employed by rhe Associations to pmvide professional medical 

senices ro paricnrs. Eur&, ? 2 . 3 ~  Associadons share office space (the TPerioner's 

Ofices"). at which the Peridoners provide comprehensive outparim1 radiology services to 

patients miding in a number of l a a l  cowtics, including lndiasr River County. &, 5 1. I 
I 

Indian Rvcr  .Lllrmorial Hospical (''IRW') is a nor-for-profir corporation qualified under 

Section 501(c)(3) ofthc Internal Rcvenuc Code of i956, as an~ended. IRMH Leases and operates 

the 335-bed Indian River Memorial Hospital building ant1 related facilities (rhe "Hospirsl 

Faciliries"), located in Vcm Beach, F'lofida. &., 4 7. 



The Petitioners are mernbm in good standing of the acrive medical staff (the "Hospital I 
SdT) of IRMH, wirh Mull clinical privileges in rbc IR- Department oPImaghing Services. The I 
Petitioners have povidai b r h  inpatiem and ?utp*deni ra.oiog)- services to patients at IRMH 1 

I 

for almost mnry  (20) y a v ~  duriag which time inpadem and autpaticn~ radiology senices at I 
IRMH heve been provided by as many as h e  different independent radiology practices. I 
bdiology senices at'1RM.X are currently provided by rhe Ibi t ionm and Vero Radiology 

i 
Associares, a second +vau radiology practice whose members r m e  on the Hospital Staff. &, 

7 6. 
i 

Petitioner's officc-baxd ourpgtient radiology scnices have Beveloped over the past i 
,fifteen to wcnry years, in reqmnse to a communiry demand for services in excess of those being I 
provided by the LRMH Depamncnt of Imaging Sen~ices. On several occasions during hat time, i 
Petitioners mqucsred that IRMH expand outpatient services ancL1ar participate ~ i t h  them in joint I 
venxres for chc p u r c b e  of equiprncnr or retention .of pcrs3,nnel, in each case to mcer the 1 
community need for state-of-&-an ourpatient radiolos eqdpmen~ end expanded services. i 

I 
XRMH declined each of thc Petinonen' requesrs for its paniciparion and assistance in bringing 

such equipment and m i c e s  to h e  community. Eu, 1 8." I 
On May 7,2001, rhe IRMH Board of Directors (the "Board of Dirrmrs") approved, by a I 

vole of eleven (1 1) vole  in favor and four (4) agaiosk the following resolution (the I 
That IZRMH) Management be h u d ,  consistent with the ,Medical Staff 
Manpower Plan. to close the Dep-ent of Imaging Scnices. allowing 
appointment and rrappoinnnenr us rhe medical staff io this depanmenr only to 

' Hutinafin,  ciruioos to rhc Psirim will bc dcs$nated 35 ''m" 
a IRMH did, by lcmi dsld April 13.1997. offer to purchau rhc Asroeikti.~ns at o priw hy below &eir muk. t  
vslue, l-kau,cr*er. TQMH djc! nm r o p d  to Pairionerr' lenn invtutlg funhu d!%ussion of job7 vcnrac 
oppomnincs beween Ule panics md has athenvine rcbunM all of me pttitioncn' ro empadv.b brinf 
sen-ices md'o: equipment to fhr loe! cammmity. 



tho% individuals appmprhely qualified &ud wid5 writ'ten conrracr uirh [w 
to provide such d c e s  prirnsrily yo 'JRTVII-I], such hcti0KI LO k affective 
irnmediarely for d asw applicants to rhe Dcpanment of Imaging S m i M s  and 10 
be effective after May 1, 2002 for all reappointmenci to rbe Depamrrcnr of 
Imqing service2 

Borh the Medid  CmlEntialing Cornmi- Md tht MEciical Ekcmcve CommIuec of 

IRMH recommended agr&s adloprim of ~ I C  R.csolution whcn it was p r m d  for their review. 

On March 7,2001, the Medical Staff of IRMH voted rr, I j e t t  tbe Resolution [then in propami 

fonn) by a margin of one hundred and six (106) votes against to l t ro  (0) vorcs in favor In 

add~tion, on or abom Ma)' 1, 2001. the Indian River County Mebical Society (the "Medsd 

S6cicfy")publicly sreled its oppsiuon ro the Resolution by me;m of a pess  release and "open 

learn" which had bsen exccu:ed by approximely one bundretl and chineen (1 13) community 

phydcians. &I, 7 1 1. 

By lertcr ro h e  Board of Directors dared April 27,2001 (he "Susi Lencr"). Mr. JefFrry I. 

Susi, t\e Chief Exe:urlvs O s c e r  of lRW ("Susi'.), suppaned rhe Resolution ?hen in praposcd 

form). Susi sraled tha~, over rhe prior three years, compedri~n from private radialoe pracrices. 1 
i 

including rho= of fbt Paitioncrs. had 'taken" 5500,000 we.& of ourpatient business 6om I 
IILMH. The Susi Lener indicarcd &at; if IRMX were to form h relationship with doctors bving  I 

I 
"proprly align4 goals and incendves." IRMH could "capnur" one-third of f i e  local m d - n  I 

I 
share in ouptient  redjalogy d c -  and secure an additional S 4  million in ~ ~ e n u e . .  &, 5 13. I 
' Tne Bosrd of Diraon furt con%idcrrd the Rcrolurion on or abcur Janusry \.2Q01, ol which rtme me Rewlurion 
(the "Ropoold Rcroiution'? provided as folio%?: I 

T h n r  ~~) M a ~ g u n c n t  be duccwd, coatiUrnl uiih dte Medic31 Suf? Mnr.po~rsr Pb.. ur close 
rhc dcpanmmu'rcwiccs of Lnvnsivc Csrdolagy, Rsdiolog)' ens1 Ra&adm Qacolg), allowing 
&ppoiotmrnl and rcappinmcnt m the mcd~cal SUN in these meas only la rhorr indivlduls 



In an article appeaPing in rbe on May 6, 2801, Susi again 

stated, in sllpporr of rhe Resolution, Gw competition from the Peritionen a d  Vcro W o l o g y  

Associates has 'Wen" 5500,000 in annual outpatient radiology k.usbess from M. Susi also 

nated that, by adopting the Resofurion and requiring radiologiss on Lhc Haspita% SmEto provide 

ourpa~ienr radiology services exrl&vc!y ro padenls of IRMH ar thc Huzpith: Facilities I I L .  

may be expected ro gain an addiGonal$1.2 million u, 52.9 million ia revenues derived $om swh  

sewices. &., 5 IS. In no innance have Susi or IR.MH provided any data in support of or to 

subsmtiarc rhc claims of RW. In facr, both SL& and UlMH tdve mnveaiently fdcd to share 

data from RMH's own financial records tbat demonstrare that the Pcdtioners have assisted 

IRMH in generaring 57.761.104.00 and S8.473.573.00 in net ' W o c a t c d  operating 

margin" for rhe fiscal years that ended on Scptcmhr 30, 1999 and Scpfmkr 30. 2050. I 

rcspccd\:ciy. during which period other dcpanmenfs of IXMH were losing money. &, : 14. 

On or abour S e p t e r n k  1. 2001. rhc Petitioners'receive3 from KVH a rquen for ihck 

urinen proposal ro provide inparirnr and ourpatieax m d i o l o ~  :emices primarily tar the Hospital 

Facilities (the "RFP"). T n c  WP notified rhe Petitioners of the c1osu.c of the LFUvLH D e p m e n r  

of Imaging Services and sreled, in pan, rhat IRMH. 

will rrqvjrc ~ a r  ihe successful bidder, and all employedlsubconuaning 
radiologists, be free from any confiict o f h s t ,  such im an ownership inwrest or 
management position in a competing facility wi& ten miles of P R I  during 
the urn of rhc Agreement 

&, f 20. By lerrcr &ccd September 21,2001, Susi notified rhc Peurioners rhar rhe Petitioners 

hevc a conflia of inrere% as defined in the RFP, above, due u, rhg facr rhac a e  Pmitioncrs 

OfEces arc locered w5~hin un miles of II1MH. In the lener, S u i  rcqumed "clarificarion" of how 

rhc Petifloners "plan to a s w e  wmpliance with fhc above if selected" to provide radiology 



I c'- services at IRMH. er 1 

i 
I 

If tht Pcritioncrs cnta iaro an exclusive contract with I W  in order to secure I 

reappointment to tbc Hospiral Smff and ihc continued ability 13, provide radiology scwiccs to 

IRh.M panenu, rhey %ill be require& under rhe terms of the REP, to t 

IRMH rheir indcpmdcnr outpatient radiology practice and all revenues dsrived therefrom. 7 

21. L R l ,  according ro the Susi Lmcr and Susi's public statements in suppon of the 

Rcsolutioa expressly expeas to "caphire" some or all of the revenues cwrendy g w t e d  in 

connection uirh the Paidoners' independent medical practice. Ert. % 12, 13. 15. In addition. 

~e W P  indicares thit ihe Petitionen will bc! required to sell their oupalicnr radiology equipmen1 

and facilities to 1RhU-I or an welarcd third part)"or to abandon their pracrice. &, C 21. 

UHI~ .a 
! 

IRbfK did not allege. ot an? lime prior to January I ,  2001, tne dare of rhc Proposed ' 

Resolution, that &e Petitioners, or any of them. had engaged in behavior constituting '.good 1 
i 
I 

cause" for suspension, denial or revwarion of privileges under the Code. Since that time, i 
however, IRMH has made rtpeared and unsubstantiawl ch ins  regesding the Peririoners' qualiq 

of care while prrsineflly refusing ro engage in the formal p e r  review prmess nquircd by rhe 

Policy and by Florida law. Ea, 22. For example, by lener t, the Hospital StaSdatcd June 13, i 
2001, Susi stated that ?he cumenf m g e m c n t  uirh [the Pnicione~s] has not produced the best I 

i level of radiolog) wrvice to Hospital inpatients, emergency paticnbs arnd Hospital outpatients. 1 

and therefore, is not in the bent intcrens of the Hospiral or the imnununiry." ECL, J 24. I 
I 

I 
In response to surh allegations, and in accordance with Arricle IV 08 the RMH Poiicy on ' 

Appainunenl, hppointmenk and Clinical Privileges ( ~ -  'Tolicy"), tbe Petitioners have 



rqucned rhe appoinment of a hearing panel by DUdH. Aracle N of Ihe Policy permits 

members of the Hospital St& lo request fie sppointment of a hearbg panel ro'revirw and 

rrcommend a course of action regarding an)- acrion by IRMH &at BEfms e Hospital Staff 

member's rights. Ardclc W. Part B. Saction 2 specificslly csrabli&es ihe Pi@t o f  any Hospiral 

S W  member ro a 'hearing to =view rbc revwarion of  his or her appointment to the Hospitai 

Staff or the denial of his or her rcappoinnncn:. P& 7 26-7. 

By lcnm &led A u y n  28, 2001 and addressed ur cash of  iht Peurionas individually, 

and one federal law thar prohibit rhe exchange of remuneration for patient teferrals. Firsk 

according to the Florida Anti-Kickback Starute (Secrian 455.657. Florida Starutcs), it i s  unlawful 

Susi, on behallof lRW, denied the Petitionem' requests for a Ilearing unda rhe Policy. In his 

leners, Subi stared rhaf none of the Pedtionm have k e n  h e  rwbjtx? of  an unfavonble 

detennina5on rcgardiq their respective appointments to the Hospital StaAor clinical privileges 

at &c Hospital Facilities. M. 5 28. Ex response of rhe Pctilioners is 8nached as Exhibit 14 to 

the Pcrihon. 

~ r ~ n f . 4 q y  OF ARGFI- 

The Resolurion and other actions of IltMH, described atlove, implicate three Florida laws 

for any pm*der of heal& cm senices "to offer, pay, solicit or receive a EcLback, directly or 

indirecdy. ovealy or covcnlg, in a s h  or in kind, for refaring or mliciting patienrs." Second, 

the Florida Fee-Splining Starute (Section 458.331(1)(i)) permits ~e B a u d  to discipline 

1 

physicians for "paying ... any commission. bonus, kickback or rebate ... either directly or 

indirectly, for patients." ThitQ the Florida Patinc-Brokering Srarure (Secdon 817.505(1)) 

probibits any health care pmvider or facility iium offering 0; paying '-any commission, banus. 



rebs~e, kickback or bribe, d i d y  or indirectly, in cash or in kind, . . . in any f m  whatsoever, to I 
induce the referral or psdcnts or panonape from a health care provider or health care faciliry." 

Finalally, rhe federal AndF3ckbaik Statute prohibits h e  p u d m e  of refarals in terms almoa 

identical u, those sa fonh in Florida law. The federal st- prohibits the offer or paymem of: I 
any mnun&rian, dLealy or indirectly, ovenly or covully, in cash or in kid to 
any person .m iuduc~ such person to refer an individrtal to a p e m n  for the 
fimishing ... of any imn or service for which payntenr may be made [by 
Medicare or Medicaid]. 

The Florida courts have 11.61 d e d  on rhe applicabiliry of the FIorida Ad-IGckback law. 1 
I 

or rhe orher s t a t u s  described abo\,e, under circums~anccs similar to those set fonh in rhc I 
Pcduon and this memorandum. However. both the ElPtidsl courts and a number of federal couns 

have applied &c fderal  hti-Kickback Surute KO similar situations. Given dre similarity of the 

wording benveen fhc srare and fcdera! starutes a1 issue, it is clear that the Florida lcgis!erure I 
invnded to pmlle: thc porecjnns and proscriptions of federal laus when it m c l e d  the Flrxide 1 
Anti-Kickback Law, the Florid3 Ftc-Splining Stsrute arid the I'1orid.a Patient-Brakcring Suruie. 

Indeed. he Florida legislarare ried interpretatioo e)f the Florida Pfient-Brokering I 
Starute u, the Federal Anti-Kickback Statute. Secrion 817.505(3)(a) provides rhar b e  Paticnr- I 
Brokering Sratme does not apply to "any discount, payment, waiver of pa>menr or paymenr I i 
practice nor prohibited by [the Federal Anti-Kickback 9ahrtc]." As a r e d &  federal guidance as I 

1 

to the interprearion and applicability of Lhc Federal Anti-Kickback S ~ N W  is h w v c  ~ r h  I 
regard u, Florida law, as well. i 

IRMH, acting through irs Board of Direcron and Chief Exccutivc Oehcer, keey Susi, i 
has informed t\e Peurionrrs rhar hey  will not be reappoimcd ro &c Hospital Staff and, k r r fo re ,  I 

I 
~ 

' Pleare now L%at, during ite ZOC! wsion of ihc Florida Icgiriarum. Semion 455 657  u-s rceadificd as Smion 
i 

456.054. For purposes of cmisrmcy with the Pculion and rekud marerinls, rhc memeruldum will conrinuc ro 
refer to the rrarse ~ ' ' S c c t i o n  455.657." 



be pennined to mar pdents IfWH, unless and until they (i) abandon, dives or sell rheir 

outpaticn~ radiology practice lo WW or some urnlared rhird parry, and (ii) sign a witten 1 
m e n 1  IO provide iaparicnt and ourparicnr radiology scniccs "'primarily" at &e Hospital I 
Facilities. The of IRMH's demand, as cnuuciided by Je&y Susi in lcrrers, I 
memoranda IO rbe Board of Dirmrs,  and newspaper aniciw, i!. t~ enable to "capture'" I 
the Pnitionm' patients and curparient revenues and thereby intreaw ihc revenues of IIuIH'r 1 
Dcpartmcnr of Imaging Senices The Petitioners believe &at, l(ivcn IRMH's express intent to I 
"'capnue" additional revenues, if the Peutioners agee to shul dolw or sell their ompatient 1 
pmcrice in order u, seem reappoinmenr KO me Hospilal Staff and access ta RluM patients, they I 
m y  violate one or all of the SheNteS test fonh above and expose themselves to discipline by the i 
Board of Medicine, natc administrative and uiminal sanctions, and punishment under federal 

law. 

ARGIlh%ENx. 1 I 
I. THE PETITIONERS'AAGREEIMEST TO TfRMIXATE, Dt\.2ST OR 

SELL TO 1ahM THEIR SDEPESDEXT MEOlCAL PRACTlCE h ! D  
THETUEAFITER PROVIDE SERVICES EXCLGSIWLY OR P R M A R n Y  
AT fRMH WOUCD, UNDER THE CIRC'L?VISTA?;CES PIRESE!%TED, 
COh'STnLTE A VIOLATION OF THE FLORZDA ASTI-KICKBACK 
STATUTE, SECTION 455.657, F M R f D A  STATUTES. i 

iRMH bas demanded that thc Petitionen contract to provide medical services "primurily" I 
ar the Hospital Facilities and give up their indepcndcnt medic:~l practices as. a condilion lo their I 
reappointment to the Medical Sm. As n o u  above, IRMH hiis pro%<ded thc Petitioners and the 1 
Associations with rhesh options: divest, close or sell their outpricrn burianss to aZMH at a price 

far below fair market value. In addition Susi has clearly indicated, in both the Susi Lencr and 

public statements mndc on behalf of RW, that RMli haz idoprd thc Resolution in order 10 

"capture" an in&'sed share of the outpadent radiology mar kc^ and securt sddidomI w e n r u .  



Pursuant to Section 455.657. Florida Suhltcs (the Woritla Aed-Kickback Law"). i t  is 

unla\vful for any provider of heal* care senices ' lo  offer, pay. solid1 or nceive a kickback. I 
directly or indirectly, ovmly or covmly, in casb or in kind, far referring or soliciung patients." I 
Far purposes of the Florida Anti-Kickback Law. !he term "ki&backW is defined ar: 

a remuneration cn payment back pursuant to ar?- 
arranaemtnr., by a provider of heal& care senices or isms. of a 
portion of rht charges for services r c n d d  u, a referring heal& care! p m ~ d e r  as 
an incentive or tulurement to refer panents for f w e  services or items, wb4n the 
payment is not tax deductible as an ordinar). aud necessary expcasc (emphasis 
added). 

FLa. Slat. ch. 455.657 (2001). Pedrioners believe that, under the fans wt fonh in !he Petition, I 
their closure or sale of their independent outpatient business i n  arder to retain Hospital Sr& I 
privileges and, therefore, acccss 10 ourpatients and inpatienu ilt I R ! .  would fall foursquare I 
within rhis prohibition. I 

The Florida cou?s have no! engaged in sub.sta7rial rtvi~!w of rhc crirninel application of I 
rhe Fiorida ~cri-Kickback ~ a w . '  In fact, one of lh? feu  ~p017cd Florida decisions focuses on 1 

I 
rhe federal Anti-Kickback Statute, 42 I1.S.C. §1320a-To@) (2GO1) (rhe 'Federal Anti-Kickback 1 
Srarure"), rhe provisions of which are sub~anrially identical to rhc Florida Anti-Kickback i 
Specifically, the Federal Anri-Kickback Suture prohibits my p:non Grom offering or paying any I 
"remunerarion" to any person or enriry, directly or indirecrly, i n  cash or in kind; that is intended I 
to induce such person or entity: 

'.k&&. -789 So.2d 405 @la. Dirt. CL App., 2W1) ( i t  which h c  Geyn heid thar a conmix 
knvccn a physician and rhe 8eUcr of n3wri~iod dietary supplernenrs. undet which rhc physician a p e s  rc nfer PI: of 
his patienn 14 :hr vlln ln rmm for k+y p m a t  of drc w!ln*s nn profin, violares ihe nor%  mi-Kickb* 
Sranrre and is  void as a mancrof piblic policy). 
6 I,, - 1  a a d L i n c .  . 673 50.673~3 565 (fla. Din. 0. .4pp.. 
19961, rhc Founh CiFEut of die Florida Disrrict C P - ~  o f  Appeals considmd an agmey c o n m  u*cb pmvikd for 
me pajmcli of sales ~olnmlsrians calculared a pmenmge of the value cf Mediean and Mediesid sales gc~~trateo 
by an agent. The cowf NM rhDl iht muact involva dic exchange of "lrmuncntion" far  paricnr rcfcnals m d  
&erefore violated the Fdsrd An<-Kickback Statute. Id., a1 567.8. 



KO refer aa individual to ihe prson for the furnishing or for the 
furnishing of any item or service for which payment may I* mabe in whole or in 
pan by any Fcderal hhesh care program. 

19, As a result, federal corn decisions regarding the Fedcral hci-Kickback Stawc are 

instructive regarding 'he scope end applicability of the Florida Anti-Kickback Law, aod the 

legislam and courts both look to f a i d  jurisprudence in drafting and 

interpreting legislation dcrigned to parallel &e pmtccdons of the 1:cderal M-Kickback Starurc. 

Several federal courts have expressly held thar, if m of a relationship or 

anangement between a physician and another pmon  or entily is to induce &c r e f e d  of 

patients, the relationship violam tht Federal Anri-Kickkk Sranru. a, 
m r .  760 F.2d 68 ( jd  Cir.. 1985) @~olding thar "if even one purpose of the paymexu was to 

induce fuwe referrals. rhe [Federal Anti-Kickback] m r e  has been violated"); -, 871 

F.2d 105 (9" Cir., 19SB) (quorlng (hbs~ in finding rhar the Federal And-Kickback starute "is 

viol:ied if 'one purpose of the pa).rnaI %as to inducc future referrJls':'); U. v. Ray Sta 

Bmbulonce and& 874 F.2d 20 (l'YC., lQ>$9). 

A more recent federal corn decision is direcrly on point. In LLv. MrClaLEhey, 217 

F.3d 823 (10" Cir., 2000), rhe defendant, Dennis McClatchcy, uas the chief operating officer of 

Baptist Medical Center ("Bsptisr"), a community hospital located in Kansas City, Missouri. 

~UcClarchey assisrcd in the negotiation of a conuacr beween Baptist and nvo physicians, Roben 

and Ronald LaHue (the "LaHucs"')), pursuant to which the LaHucs a p e d  ro serve as CO- 

Directors of Oeronrology Sewices at Baptis. At trial, the nri<lntce shou-td that (i) McClarchey 

expressed his belief, prior to negoGadng rhc conmar& thar '3 st:lationship w:eh rhc Lahucs wodd 

result in tbr LaHues 'bringing theu palienu to Baptist,'" end (ii) Bagtin, in facr, subsequen~ly 

provided serviccs to d-ie majority of rhe LaHues patienrs ~41o required hospital caw. k, ar 827. 
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In affirming McCtarchcy'r felony conviction for vioIation of the F W  Anri-Kickback Statute. 

a pcnon * i ~ o  otlpm or pays remunerauon ro anorher perxa violarcs the Federal. 
Anti-Kickback Statute] so long as one &of o- is co 
induce the Medicme or Medicaid patient rcfenals (emphasis added). 

at 835. The Lahues were separately convicted for felony violation of the fed& Anti-. I 
Kickback S~lhru in connurion with their entq into the conurn and mbsc.sequent refinaI of . 

paricnts to Baptist. 85 F.Supp.2d 1047 (D.Kan, 1999). 

As sex fonh above, 1- has ciosed the Depamoeta of imaging Services to all I 
physicians who do not provide services "primarily" KO RMH patients using rhc Hospital 

Facilities. According to thc WP, any physicians providing lnpainr~ or outpatient senices 

wirhin ten rniies of h Hospital facilities will be dmicd reapjminrmem IO rhe Medical Staff. i Moreovn, Susi's public mrmnsnrs on behalf of UCWI, as well as riae Svsi Eener, have notified 1 
I 

both h e  Periticners and Lhe communiiy at iarge h r  Board of Direc~ors' purpose i? approving I 
I 
! Lhc Resolution, h e  RFP. and the policies which they represent is to "capswe" some or ail of Lhc ; 
! 
I rcferrnls for out pa rim^ senices currenrly being received by rhe Pctirionas and Vero Radiology 

Associates. 

In order to Stcure Rappoinnncnt to the Hospirn! Staff, and &ie hcntinued abiliy ro 
I 
I 

provide inpanen1 and ourpaaim medical services to RMH patients, the Petitioners \rill be 

required IO sh~d down, or sell to IRMH or 0th- rhei~ independent outpatient radiology practice l 
and thereby enable IILMEI 10 "caprurc" some or all of patients who wodd o h w i s e  havc been 

rdirrcd to the Petitioners for radiology senica. Each and every Federal Circuir court that has 

ruled on the issue has derermiDed lbar if even one purpose of afi agrfemcnl or relationship is to 

induce the refermi of Medicare and Medicaid patient& b the panics have violated thc Federal 

I 
I 
I I 



&ti-Kickback Stawe. The language of the Florida Anti-Kickbbck Law closely tracks char of 

du Federal Anti-Kickback Sum. and it is reasonable to assume that Florida courts would 

inlerprer i~ using reasoning similar to rhat adopred by the F c d d  C'irmks described above. as did 

the Florida court in the HR& case discussed in aou 3, above. Tbe Bcdriomm' entry mto an 1 
exclusive mumact with RMH, under rhc circumstances d.escrilred in &c Petition and above, 

I 
i 

would thercforc appearto constitute a violation of rbe Florida Anti-Kickbask kaw? 1 
I 

n. THE PETITIOST:M* AGCREEMEYT TO TERMINATQ D~VEST OR 
SELL TO XRMH Ti3EI.R IAPEPENDENI AGDICAL PRACTICE Ahp 
THEREAFTEIR PROVmE SERVICES EXC1,USIVELY OR PRIMARnY 
AT IR.'WR WOCZD. UNDER THE CIRCIMSTIL!CES PRESEHTED. . - -  
COXSTITLWE A V I O L A ~ ~ ~  OF THE FLOR~DA F E E S P L I T T ~ ~ . ~  
STATU'I'E, SECTION 458331(1)(i), FLORWA STATLTJ?S. 

Section 458.331(L)(i), Florida Statutes ("Section 458.331"), prox~idcs rhat rhe Board may 1 
discipline physicians for, among orher pracrices: 

1:' -1nri0n. 5. k i c w  rehate. . . eu- I 

referr ed 1n om- .i . < 9 cnre -, 
l 

inc!uding, but not limited to, hospitals, nursing hones: clinicai laborawrics, I 
I 

ambularor). surgery ccnrers, or pharmacies (emphasis added). I 
I 

Fla Suu. ch. 458.331(1)(i)(2001) 

AS with the Florida Ad-Kickback Law, rhe Floriar couns have nor ruled on rhe I 
applicability of Section 458.331 IO situations similar to the circumswces described in the I I 
~etition.' Similarly, while the Board has issued a large n m b n  of declaratory starernenrs I 

I 

' ALthaugh the issue m q  be bcyoad the wope of the Pclrdon ol rhe B 0 ~ o . i  j .~rtd!rio% ~ ? e  Ptrtioav, nsprc*ll) 
nou rhst the Florida Antr);ickbn:k Law r h  ~:otubiu me ~elicit~.z103 cn rrcmt8nre or YlcLbub mlarendtd 10 i 
induce paticnr rife,+. As r r w h .  IRUH. ski and potenrially the icaividuni mcrnbm of rhc ~ o & d  of Virenors I 
who voted in favor of cht Rwoluvion may h in vielaion o f h e  Flonda'Anlb-Kickback Lnw, as well. I 

'The Florida count. inurprcutions uiSecrion 458.55: a?' dxr..lu $m!utcr hme innend &used l a ~ c l y  on whether 1 - .  
fwd mgerceou coiaiarr Yrr - rphkf . "  k&g., h&s&Uag- 
So Zd 11 35  (Fie 2d Dirt. CI. App., 1991) (uphalding a practice rr;aas&unnn agrrmrmr. under which ihc rnaoagu'c 
uunpcolauon was calculated as n prcecage of prec.iec revrnues, as not c#,~ti!uun,q a splil-kc annrgemmt un&r 
F S. 460At3). P C  -, 18 FLW D2470 (C# 2d Dcct. CI. App.. 1 
..993). I 



imcrpreriq Seaion 45'8331. none of its rulings appear to bc t~n pob.  However, Section 

458.331, like the Fl&& Anti-Kickhack Law, prohibits behaviol subsoantidy similar to ihac 

prohibited by the F e M  Anti-Kickback Statute. As e resufr. rhe d i n g s  in G&K aad 

subsequent f e w  decisions strongly suggesr thar rhe Petitioners will violate Section 458.331 if 

they agec to abandon rbtir ourpatiat radiology practice in order to (i) abrain rrappoinrmml ro 

the Hospital SrafTand, lhcrefote, lo continue to near inpatients aad outpatients of IRMH, and (ii) 

permit IRMN to "capture" some or of l h e  Peti~onerr' current p ~ e n t s .  

In addition, while thc Board's pan d e c h o r y  mumcncr do not address circumnancs 

identical to those set forth in the Pefitioh lhe Board's analysis of Secrion 458.331 is insw&ve. 

The Board has, on several occasions, approved ageemenrs under which s physician or physician 

goup pays for rnanagewnt xnices  based on a percenrage of rhb: ph>%i&m or group's revenues 

or profits. UeP.. ID re Re% Rneers. R S i l v w , ,  No. DQH-99-0977-DS-MOA 

I 
(:990) ipa\-mem of 50% of net collections. up to a mo,nthly nta\imum of 510,000. pennilred 1 
because thm is no obligation for manager to add pazicnrs to rhe pracrice); -: 9 FALR 

6289 (1987) @ercenrage-based payments approved because acre  i s  no requizenrent to secure 

referrals); and JIU&Q&Q, 9 FALR 6295 0987) @anncRhip may pay rent based, in pan  on 

prafns because agreement des not involve referrals). 

In . w k  con- LO these cases, however, rhe Board has wnzismtly held rhaq when rhc 

agreement or reladonship in question involves obtigarions to nfer patients or to inneax the 

number of parients wnlcd by one parry to ihe agrcemenr, rhc Wemena or relationship is in 

' 

violation of Secuon 458.331. n. 12 FALR 1035 (1990) (practice management 

practice perticipaic in g~oup  of referring clinics); 20 FALR 395 (1998) (pncrice 

I 
. sgreernent rquiring percentage compenwion would bc pin&issibls bur for requkcmcnt that I 



management agrccmcnt thar requirks manager to bring parim= Into medicel m a  md v c u ~  

practice's access ro aerworks is prahibited by Section 458.331). 

Under the presented in the Petition, IRMH bas demanded &at the Paitionen 

abandon their independent ourpatient medical practice or sell their practice to, among other 

parties, IRMH at a price far &low fair market vaIue as a conditio~ pmedent 10 thcir 

resppoinrmenl w rhe Hospital Staff and continued ability to *.cu lRiW patienu. Morcwa; . . 
Susi, on bebalf of XRbM and the Board of Directors, has publicly sated that the purpose of the 

Resolution and the RFP is m "capture" the patients currently beiig served by the Peritionem and 

Vero Radiology Auociates and thereby increase m n e n u a  generared by the IRiUH Dpumenr of 

Imaging Services by up to four million dollars. Under *ese ci~~umstances if the Petitioners 

agree to comply uirh rhe h ~ l u d o n  and abandon, divtst or xll their ourparient practice, 

Pdrioners believe rhat rhcy would be subject to discipiine by the Board for vioIntion of the 

Secrian 458.331 prohibition sgainsr "paying ... any commissio~l, bonus, kickback or reb:rc. ... 

eirher direcdy or indirectly, for patiens referred" by IRMH. Imponandy, the porcn~isl for 

discipline is not even a k t   pins^ which Petitioners may reqitst i?dtmni~y by &W, 

U1. THE PETITlOh'ERS' AGREEMENT TO TERMINATE, DIVEST OR 
SELL TO lR&¶H THEIR Ih'DEPEh?)ENT MED1CAL PRACTICE A"r?) 
THEREAFTER PROVIDE SERVICES EXCLUSIVELY OR PRMARTLY 
AT IRMH WOL%D, L7YDER TEE CIl\C:UMSTAIVCES PRESENTED, 
CONETTTUTE A VTOLATlOK QF ?'HE FLORIDA PATIENT- 
BROKEZING STATUTE, SECTION 81 7505(1), FLORIDA STATUTE. 

Smion 817.505(1), Florida Starurcs (the "Pa?icnr-Brokering Stamre"), provides, in 

peninen1 pa?, that it is unlawful for my pcmn, including any ltealth c a e  provider or facili~y. ro: 

. . -& 5 or I . . 
-Ln or engage in any split-fer. mangemeor. in any fonn 
u.hawver,  M ~ O :  h m  a hcalrh care 
provider or health care kilir). (emphasis added). 



Fla. Stat. ch. 817.505(1) (2001). 

Although she ITarida c o w s  have not addressed &e applicability of the Pat:.rnt-Bmkcring 

Suture to facts similar ro those set fanh in the Petition. th% Florida legislawe h a s  Eormally 

recognized the similarities beween rhe Patient-Brokering Stanrte and the f&rai Anti-Kickback 

St- by e n a c ~ g  as an exception to the Patient-Brokering Slarute "any discount. payment, 

waiver of paymenr or payment pmcrice nor prohibi~ed by 42 U.S.C. S1320a-?b@) [the federal 

Ann-kickback Statute]. or regaladons promulgated thereunder." Fla. St@. ch. 81?.505(3)(a) 

(2000). Fmhermore: as noted above. Florida courts have looked m federal law in inrcrpmiag 

similar statues. The opinion and subfequm~ federal ccun decisions, discussed above, 

should therefore constitute pc~uasivc guidaxe for rhe Board. 1 
Under and subsequent federal interprrradons of the Federal Anti-Kickback 1 

Scitae, rhe pvries to an arraneernenr in wMch remuaeration crf any kind changes hands will I 
\tolaw rbe Federal Anti-Kickback Suture if even "one purpose" of the arwngernenr is to induce I 

i 
the referrals of Medicare or Medicaid patimrs ftom one pany to the other. at 69; I 

-, tu 835. Moreover, rhe decision involved the facilitarion by a hospital 

administrator of a contract benvecn the hospital and two physicians, under which h e  physicians 

would provide medical direnor services to the hospid and the physicians, i t  was hoped, would 

be "bringing their padents tow the hospitiL1. -: at 829. Undea thox circumstances, the 

court. found both the hospital f i n i s m t o r  and, in a separate decision, rhe physiciws to k in 

violnrion of h e  Federal Anti-Kickback Srarure. 
I 

Under rhc facts set for& in rhe Petition, IRMH has prop~scd rherr the Petitioners enter Lxo 

an exclusive agrccmenr with R M H ,  which would require the Pedrioners to shur down, sell or 

divest themsei\fes of rheir independent medical practice and is expmssly intended to help 1Rh.M \ 
I 



capture 8dditiona) ourpatiat reva~urs. Any such anangemear would. under the 

decision, cxpox borh the Pctidoners and IR,W1: (including Susi and potentially the Board of 

Directors) u, liability for violation of the Federal Anti-Kickbwk Statute. Analysis of the same 

facts undn the Patieat-B S m u  also appears like1y to cxpmc tbe Baittoners u, liabilit)'. I 
N. RUMB'S DECZSION TO BASE REAPPOlhThfEhT TO IT6 MEDICAL 

STAFF Oh' CRTERU NOT ENCWRATED IN SECTYON 3%.0141(4) 
COXSlTNIl%S A VIOLATION OF FLORIDA LAW. 

Section 395.0 191 (4). Florida SIaturcs ("Section 395.0191 (49'3, sets fforth criteria rbar I 
must be considered by licensed facilities, including IRM. in evaluating applications for I 

! 
appoinrment or rcappoinanmt ta such facilities' medical mffi ;md provides. in peninen? pwt, I 

The applicant's eligibiliry for sraff membership or clinical privileges shall be 
derermined by the applicant's background, expericncc:, hcdth. training, and 
den.onsnarrd competency; rhc applicant's adherence ro applicable professiod 

I 
ethics: ~c applicant's reputation; and rhc applicant's ability to work with others 
and by such orher el:rnents a s  determined by rhc governing bard, 
w. 

I 
i 
I 
I 

Fla Stat. ch. 395.0191(4) (2001) (emphasis supplied). Morcovcr, Scction 59A-3.217(4)(e) of the I 
Florida Adminisrrative Code (the "Admimimarive Codc") sets fonh nandards for the 1 

I 
appoinrment or rtappoinvnenl to, or dismissal &am, a l i c e a d  hospiral's medical staff. The 1 
Administmtive Codc provibes, in peninat pan, as follows: I 

I 
The goreming body [of he hospizdal) shaU require rhat eligibility for privileges, 
deiineaGon of privileges, and reappointments, be lased on the applicant's 
background, experieacc, h d r b  wining, demonstrated current competence. 
adherence u, applicable professional ethics, reputarin)h abilit). to work with 
others, abiliry of I& hospital to problde adequate facilities and suppordve svviccs 
for rhe applicant and his patients, and such 0th- clcmtnts as rhe governing body 
dncrmints lhat nrc  lor incousincnr -9th this pan. 

# 

Fh. Admin. Code AJUL r. 59A-3.217(4)(~) 0001 ). 



As more fully set fonh above and in the Petition. Sud has. since date of the Propxed -- - 
Rcsolua'on, made stapnmrs indicating that rhe Petitioners may Iuve failed W provide medical 

services in a~tcordaoce with quality o f  care standards set forth in the 1ttJ~l-H Medical Suff 

Bylaws. the IRW Rules and Regulations and rhc Policy. However, by leners date3 August 28, 

2001 Susi, on behalf of IRWI, denied the Petitioners' nqursts for a hearing under the Policy 

aPd specifically m c d  rbat none of the Petitioners have been the aubjcct of an unfavorable 

determination "in either the reappointment or disciplinary process." As mwd above, the 

Petitioners' response is anached as Exhibit 14 ro the Pairion. 

Anicle IV of the Policy permits IILW to reduce or rc:voke the clinical privileges of 

Hospital Slaff mcmbcrs, or to deny fhern reappoinmenr, w f e r  cumstmces subnnntidly 

similar to those enurnerared in Saction 393.0!91(4) and Section 59A-3.217(4)fe) of the Code. 

&I!&, 30, In his lmms &I& AU@S 28,2001, Susi, on b-Wf of IRMH, admits rha! none 

of h e  Peutioners have been rhc  subject of, and I R ? ' s  decision to deny &em reappoinnnm is 

not based upon, "an uafavomble determination in ... the bccip1ina.p pr~~ess. ' '  AS result, it 

appears ha t  IRMH has detrrrnined to deny the Petitioners reappinuncnP u, the Hospiral Staff 

I 



based on factors not oet &rth in the Policy, Section 395.0191(4), cs W o n  59A-3.217(4Xe) of 
. * 

!he Code. IRMH i?i thc~~fore in vioistion of Florida law>. 

Raptcrfuly Submined. 

JAMES J. NORCOhTK EL. M.D.. , - .  
PALX H. SKAGGS, W.D., 
JOANSJE W. WERMCKI, M.D.. d 
N. PAL% HATTEh', EL, M.D., 
Pnidoners. 
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