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" STATE OF FLORIDA
BOARD OF MEDICINE

IN RE: THE PETITION _ Firial Order No. 004-01-2227. DS .m0
FOR DECLARATORY FILEDDATE - 12 el
STATEMENT OF ™ 0f Hebt

JAMES J. NORCONK, JR., MD, ng;gé,é /éw\a
PAUL H. SKAGGS, MD, Deputy Agency Cietk

JOANNE W. WERNICKI!, MD, and
H. PAUL HATTEN, JR., MD
/

FINAL ORDER

THIS CAUSE came before the Board of Medicine {hereinafter “the Board”)
pursuant to §120.565, Florida Statutes, and Rule 28-105, Florida Administrative Code,
at duly-noticed public meetings in Miami and Tampa, Florida on Gctober 6 and
December 1, 2001, for the purpose of considering the Petition for Declaratory
Statement (attached as Exhibit A) filed on benalf of JAMES J. NORCONK, JR., MD,
PAUL H. SKAGGS, MD, JOANNE W, WERNICKI, MD, and H. PAUL HATTEN, JR.,
MD (hereinafter Petitioners). Having considered the petition, the arguments submitted
by counsel for Petitioners, and being otherwise fully advised in the premises, the Board
makes the following findings and conclusions.

FINDINGS OF FACTY

1. This petition was noticed by the Board in Vol. 27, No. 38, dated September
21, 2001, of the Florida Administrative Weekly (page 4415). These findings of fact are
those pled by Petitioners in their petition.

2. Petitioner, JAMES J. NORCONK, JR., MD, PAUL H. SKAGGS, MD,
JOANNE W. WERNICKI, MD, and H. PAUL HATTEN, JR., MD, (hereinafter
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"Petitioners”) are allopathic physicians licensed to practice medicine in the State of
Flerida, and practice in the specialty of radiology.

3. Drs. Norconk, Skaggs and Wernicki are all of the shareholders of Paul H.
Skaggs, MD, PA and indian River Radiology, PA, each of which are Florida
professional associations. The professional associations employ Petitioner Hatten to
provide medicai services to patients.

4. Petitioners are members in good standing of the active medical staff of Indian
River Memorial Hospital (hereinafter “IRMH"), with full clinical privileges in the IRMH
Department of Imaging Services, and provide radiology services to [RMH, along with
Vero Radiology Associates, another physician group.

5. IRMH is a not-for-profit corparation qualified under Section 501(c)(3) of the
Internal Revenue Code. IRMH ieases and operates the Indian River Memorial Hospital
and related facilities pursuant to a lease with the indian River County Hospital District.

6. Petitioners aiso provide outpatient radiclogy services to patients of indian
River Radiology, PA at Petitioners’ offices. Petitioners have purchased advanced
radiology equipment for their outpatient radiology services to serve the needs of the
community.

7. On or about May 7, 2001, the IRMH Board of Directors approved a resolution
(hereinafter "the resolution”) as follows:

That [IRMH] Management be directed, consistent with the Medical Staff

Manpower Plan, to ciose the Department of Imaging Services, allowing

appointment and reappointment to the medical staff in this department

only to those individuals appropriately qualified and under written contract

with [IRMH] to provide such services primarily to [IRMH], such action to be
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effective immediately for all new applicants to the Department of Imaging

Services and to be effective after May 1, 2002 for all reappointments to

the Department of Imaging Services.

8. On or about September 1, 2001, Petitioners received IRMH’s request for
written proposal (hereinafter “the RFP”) to provide inpatient and outpatient radiology
services at the hospital's facilities.

9. The RFP:

a. identifies imaging equipment owned by IRMH hospital's desire to significantly
upgrade the equipment/technslogy in the Department of Imaging Services over three
years,

b. states that radiology coverage will be required 24 hours per day, 7 days per
week;

c. states that the successful bidder wili bill for professional services performed
while the hospital will bill for associated facility fees;

d. requires the successful bidder and all employed radiologists 1o he free from
any conflict of interest, including ownership interest or management positions in a
competing facility within 10 miles of the hospital during the term of the contract;

e. permits the successful bidder to provide radiology services to any other non-
competitive facility.

Neither the resolution nor the RFP define the word “primarily.”

10. In his memorandum dated April 27, 2001 to the IRMH Board of Directors,

Jeffrey L. Susi, President/CEOQ of IRMH (hereinafter “Susi™), stated that in any

arrangement with a radiclogical group, the physicians wouid continue to receive 100%
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of the physician fees, and no portion of the physician fees would accrue to the hospital.

11. The memorandum of law submitted by Petitioners references a letter from
Susi to Petitioner Skaggs, which notified Petitioners that the hospital considered they
had a conflict of interest because Petitioners’ offices are located within 10 miles of
IRMH. While this correspondence was not provided with the petition, the Board finds
for purposes of the petition that Petitioner's ownership interests in Paul H. Skaggs, MD,
PA and Indian River Radiology, PA would constitute a conflict of interest as defined by
the RFP.

12. If Petitioners bid for and are awarded a contract tc provide radiological
services to IRMH, Petitioners would be reguired by the terms of the contract to divest
themselves of their ownership interests and resign management pasitions in Paul H.

Skaggs. MD, PA and Indian River Radiology, PA, or move the location of the office
practice to a location more than 10 miles from IRMH,

13. If Petitioners decline to bid for the contract, or are not awarded the contract,
they will not be reappointed to the medical staff of IRMH pursuant to the Board of
resolution.

14, Petitioners assert at paragraph 17 of the petition that IRMH wilk require them
either “to divest themselves of their interest in the offices and equipment . . . or sell
{immediately or over time) such offices and equipment to the Hospital.” At paragraph
21 of the petition, Petitioners assert that a contract with IRMH will require them to
"abandon their independent outpatient radiology practice and ali revenues derived
therefrom. . .” and "to sell their outpatient radiclogy eguipment and facilities to IRMH or
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an unrelated third party.” These paragraphs are inconsistent to the extend that
paragraph 17 implies that Petitioners will be required to sell their equipment to the
hospital, and paragraph 21 states that Petitioners may sell their equipment t¢ a third
party.

15. Paragraphs 17 and 21 of the petition are inconsistent with the RFP to the
extent that the RFP restricts the bidders’ independent practice of radiclogy within a 10
mile radius of the hospital, but does not prohibit ownership interests in independent
practice outside the 10 mile radius of the hospital, and permits some undefined amount
of independent practice outside hospital facilities.

16. Paragraph 21 of the petition asserts that a third-party purchaser of
Petitioners’ equipment would be restricted from providing radiology services in
competition with IRMH. However, IRMH cannot restrict a third-party purchaser from
establishing an office-based practice in radiclogy in competition with the hospital. The
hospital can deny access to a hospital based practice by denying applications for
clinical privileges at the hospital.

17. Petitioners have not advised the Board what their pian wouid be if they bid
on the RFP. The deadline for bids has passed, and from the information presented, it
appears that Petitioners did not submit a bid. Therefore, there is no contract between
Petitioners and IRMH for the Board to interpret.

18. IRMH, through its agent Susi, has stated that the purposes of the resolution
are to improve patient services and increase {RMH’s market share of outpatient
radiological services. In Susi's opinion, competition for outpatient radiclogical services
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has reduced IRMH’s income by $500,000; closing the Diagnostic Imaging Department
pursuant to the resolution will increase [RMH revenues significantly.

19. Due to the anticipated loss of hospital staff privileges, Petitioners have
requested hearings pursuant to IRMH by-laws. IRMH has declined to provide hearing
rights to Petitioners on the grounds that no action has been taken yet to deprive
Petitioners of their hospital staﬂ‘ privileges.

20. Petitioners have alleged no required referrails of patients from Petitioners to
IRMH, nor promises of referrals of patients from IRMH to Petitioners in exchange for
payment of a portion of professional fees or any other renumeration. No information
has been presented regarding the renumeration to be paid to Petitioners under a
contract with IRMH to provide radiological services “primarily” to IRMH. Petitioners
believe they may be required to sell their diagnostic equipment to IRMH pursuant to a
contract, but this reguirement is speculative, and the only information regarding a price
to be paid for the equipment is that it will be below market vaiue,

CONCLUSIONS OF LAW

21. The Board has jurisdiction over this matter pursuarﬁt to Section 120.685,
Florida Statutes, and Rule 28-105, Florida Administrative Code.

22. The peiition filed in this cause is in substantial compliance with the
provisions of Section 120.565, Florida Statutes, and Rule 28-1085, Fiorida Administrative
Code.

23. In their petition, Petitioners requested the Board to interpret Sections
395.0191(4), 458.331(1)(i), 455.657 (now renumbered 456.054) and 817.505, Florida

Page 6 of 10



Statutes. At consideraticn of the Petition by the Board at its meeting on October 6,
2001, Petitioners clarified that they were seeking interpretation as to whether the facts
of the case establish a kickback.

24. The Board does not have authority to interpret Section 395.0191(4) or
Section 817.505, and declines to do s0.”

25. Section 458.331(1)(i) provides that it is a violation of the Medical Practice
Act for a physician to

(i) Payi] or receivfe] any commission, bonus, kickback, or rebate, or
engaglel in any split-fee arrangement in any form whatsoever with a
physician, organization, agency, or persan, either directly or indirectly, for
patients referred to providers of heaith care goods and services, including,
but not limited to, hospitals, nursing homes, clinical laboratories,
ambulatory surgical centers, or pharmacies. The provisions of this
paragraph shall not be construed to prevent a physician from receiving a
fee for professional consultation services.

28. Section 456.054 provides that

It 1s unlawiu! for any health care provider or any provider of health care
services to offer, pay, solicit, or receive a kickback, directly or indirectly,
overtly or covertly, in cash or in kind, for referring or soliciting patients.

“Kickback” is defined in Section 456.054(1) as

a remuneration or payment back pursuant to an investment interest,
compensation arrangement, or otherwise, by a provider of health care
services or items, of a portion of the charges for services rendered to a
referring health care provider as an incentive or inducement to refer
patients for future services or items, when the payment is not tax
deductible as an ordinary and necessary expense.

27. The courts recognize that it is now standard practice to award exclusive

"In In Re Bakarania, 20 FALR 395 (1998), the Board found that it did not have
authority to interpret Section 817.505, Florida Statutes. See, footnote 7.
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franchises to medical doctor groups to perform ali of the hospital's work, in a contract-
basis, in such areas as pathology, radiology and anesthesiclogy. Hospital Corporation
of Lake Worth v. Romaguera, 511 So. 2d 558 (Fla. 4" DCA 18886), citing Dos Santos
v. Cotumbus-Cuneo-Cabrini Medical Center, 684 F. 2d 1346 (7" Cir 1982).

28. The effect of IRMH's proposal and RFFP will be to reduce competition to the
hospital by forcing competing diagnostic facilities ta choose between outpatient practice
and hospital staff privileges unless they are located more than 10 miles from the
hospital. This attempt may be a restraint of trade in violation of Chapter 542, Florida
Statutes. The Board has directed that the petition be referred to the anti-trust
depaniment of the Office of Attorney General to address that issue.

29. The refusal of IRMH to renew Petitioners’ hespital staff privileges under
these circumstances may be a breach of contract, as was held in Bilek v. Tallahassee
Memorial Regional Medical Center, Inc., Case No. 91-973, 2d DCA, Final Judgment
entered April 28, 1991, In addition, IRMH's refusal to renew staff privileges may be a
violation of Section 395.0181(4), however, as stated above, any conclusion is beyond
the Board's purview,

30. However, the facts presented do not constitute a kickback in viplation of
Sections 458.331(1)(i) and 456.054, Florida Statutes.

31. This Final Order responds only to the specific facts set forth and specific
questions set forth by Petitioners in their Petition for Declaratory Statement, as clarified
in their oral presentation. The conclusions of the Board are with regard to the specific
statutory provisions addressed, and should not be interpreted as commenting en

Page 8 of 10



whether the facts in the pefition may or may not violate any other provisions of
Chapters 458 or 458, Florida Statutes, or other related obligations placed on physicians
in Florida. Furthermore, this Declaratory Statement is not a ruling on the legal validity
or enforceability of any contract that may resuit from the RFP or any similar contract.

WHEREFORE, the Board hereby finds that under the specific facts of the
petition, as set forth above, the resolution and the RFP do not violate Sections
458.331(1)(7) or 456.054, Florida Statutes.

DONE AND ORDERED this /% _dayof __IPECEMESL 200 |

BOARD OF MEDICINE

- .

/Tahya Williams, Executive=Direttor
‘for Gaston Acosta-Rua, MD, Chair

NOTICE TO PARTIES

Pursuant to Section 120.569, Flarida Statutes, the parties are hereby notified
that they may appeal this Final Grder by filing one copy of a notice of appeal with the
Clerk of the Department of Heaith and one copy of a notice of appeal and the filing fee
with the District Court of Appeal within 30 days of the date this Final Order is filed.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Final Order
has been furnished by U.S. Mail to Petitioner JAMES J. NORCONK, JR., MD, PAUL H.

SKAGGS, MD, JOANNE W. WERNICKI, MD, and H. PAUL HATTEN, JR., MD, c/o
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Philip M. Sprinkie !, Esquire, Williams, Mullen, Clark & Dobbins, P.O. Box 1320,

Richmond VA 23218-1320, this26 day of __ @i~ 2001,

FAUSERSVWDMINILEE\MEDICINEADECLARATORY STATEMENTS\Norconk. FO.wpd
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DEPARTMENT OF HEALTH

MEETING OF THE
FLORIDA BOARD OF MEDICINE

EMBASSY SUITES AIRPORT

3974 Northwest Socuth River Drive
Miami, Florida

October 6, 2001

In the Matter of: PETITION OF NORCONK, SKAGGS,
WERNICKI & HATTEN
Re: Patient Referral

Tabk No. 57 (Supplemental)

10:10 a.m, - 10:54 a.m.

BOARD MEMBERS PRESENT:

GASTON J. ACOSTA~RUA, M.D., Chairman
LAURIE K. DAVIES, M.D.

JOHN wW. GLOTFELTY, M.D.

KRISTON J. KENT, M.D.

PETER LAMELAS, M.D.

GUSTAVCO LEON, M.D., Second Vice Chair
MONIQUE W. LONG

B. DENISE McMILLIN, M.D.

RAFAEL MIGUEL, M.D.

ELTIZABETH TUCKER, M.D.

GILBERT RODRIGUEZ

RAGHAVENDRA VIJAYANAGAR, M.D.

GARY WINCHESTER, M.D.

ZACHARIAH P. ZACHARIAH, M.D., First Vice Chair
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COPY

AMERICAN COURT REPORTING, INC.
(407) 324-4290




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PROCEEDTINGS

DR. ACOSTA-RUA: Tﬁe next on the agenda is
the petition for declaratory statement, Norconk,
Skaggs, Wernicki, Hatten.

(All witnesses were sworn.)

DR. ACOSTA-RUA: Good morning, gentlemen.

MR. SPRINKEL: Good morning. |

DR. ACOSTA-RUA: I hope you get together and
decided that one 1is going to be the speaker. We
cannot hear all of you.

MR. SPRINKEL: VYes, sir.

DR. ACOSTA~RUA: And there is somebody also
in the audience, Mr. Pearling.

Mr. Pearling, I am going to give you an
cpportunity, brief opportunity tec say something,
sO we have a big agenda here, gentlemen. We have
been working here for a long time, but we wanted
to give you the opportunity to say everything you
have to say, but one person, please. And brief,
and to the point, because we have read it, many of
the documents you have sent to us.

MR. SPRINKEL: Thank you, sir. My name 1S
Phillip Sprinkel. I'm with the law firm of
wWilliams, Mullen, Clark and Dobbins. I've been

counsel, been counsel to all these fine doctors
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and Indian River Radiology for several years.

What we have before you today =-- I know vou
all have read the materials -- is what, in my 21
years of being a health care lawyer, is cne of the
mosﬁ significant cases for the practice of
medicine in general and, frankly, the physicians
in the State of Florida.

The facts, I will skip over the facts as much
as I possibly can in the interest of time, but I
think it's been clear that there was never an
issue raised with the quality of these physicians.

This does not appear to be a guality matter.
There are no hidden agendas here. All of these
physicians, there's been no sanctions, no -- in
the past 15 to 20 years, no sanctions brought
them, ne limitations in privileges.

Indeed, one of the facts that's not present
in this case is that two of the physicians, during
the process c¢f this amendment of the medical staff
bylaws, have actually been re-upped for
privileges, recognizing that when they come due
again, they'll be taken away without
gqualification.

It's also a matter that, as I'm sure the

Board can tell, not a matter of -- not an isolated

AMERICAN COURT REPORTING, INC.
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4
matter. I'm not sure that the hospital's proposed
amendment to the medical staff bylaws could not be
used against a surgeon who wants to do surgeries
in his or her office, an internists who refers lab
tests to some place other than the hospital's
laboratory.

That having been said, the -- we are here
today with five specific requests of the Board, so
why don't I move straight into those.

The first -- and I do have to note that there
is one significant enhancement to the materials
that you have before you for counsel. I have ten
coples of a case that I'd like to pass around not,
obvicusly, to read today, but I would like to make
notice of it in the record.

The reason why I think it's so important is
this Beoard has actually ruled on this issue
pefore.

In the case of Lester versus the Board of
Professional Regulation back in 1977, which we've
discovered actually predated the current law,
there was a physician in DePugh Hospital who
received payments by the hospital to bring his
surgeries there.

This Board attempted to discipline him as if

AMERICAN COURT REPORTING, INC.
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being unprofessional conduct. The physician
appealed the decision after it was rendered by the
BRoard. The Leon County Circuit Court said, well,
we're not sure it's unprofessional conduct, but we
know it's unethical.

He then appealed to the First District Court
of Appeals in Tallahassee and the Court reversed
this Board, saying because there was no reference
to kickbacks in the statute that the physician
could not be disciplined by the Board.

And it was no surprise that at the next
legislative session the kickback provisions that
are before us today under 458 were presented to
the Florida Legislature and adopted.

MS. LANNON: If you're going to -- if it's
going to be entered into the record, then I want
us to read it, otherwise =- if it goes up on
appeal that you gave 1t to us --

MR. SPRINKEL: That's fine.

MS. LANNON: -- and it's clear that we didn't
read it.

DR. ACOSTA-RUA: Read the whole thing?

M&. LANNCN: I mean, you don't want to accept
it, accepted it or want to read it.

DR. ACOSTA-RUA: Well, has this been

AMERICAN COURT REPORTING, INC.
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presented before?

MS. LANNON: Yes, but I think he said he just
found this.

MR. SPRINKEL: We found it because it was on
a case that pre --

DR. ACOSTA-RUA: You say you—found it
yasterday?

MR. SPRINKEL: WNo, sir. We found it after
the date that the memorandum of law was submitted,
but I only draw it to the Board's attention
because the Board has ruled on the issue. That's
all.

DR. ACOSTA-RUA: I think that is very unfair,
to come here with four pages here in the middle of
the morning.

MR. SPRINKEL: ©Ch.

DR. ACOSTA-RUA: And then for us tc accept it
without reading --

MR. SPRINXKEL: 8ir, you are not obligated to
accept it. If you would like to decline it --
it's your precedent. That's all I was suggesting
to you and I wanted toc bring that to your
attention.

DR. ACOSTA-RUA: Well, we will decline.’

ME. SPRINKXEL: fThat's fine, sir.
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DR. ACOSTA-RUA: Okay.

MR. SPRINKEL: The first -- as I indicated,
we have five specific requests of the Board.

The first request is for the Board to rule
that, were the practitioners to sell their
practice or divest their practice or abanden their

practice under the facts and circumstances

'presented in the petition, that it would be a

viclation of both Sections 455.657 and 458 and in
breach of their professicnal quidelines.

In this regard, we request that you use in
your review and apply the federally recognized
standard which is, as the materials indicate,
upheld as recently as 2000, that if even one
purpose of the proposed business venture or the
proposed coptractual amendment by the hospital is
to obtain referrals, that it should be in
violation,

I think that when you look, as you interpret
this, whether or not the Florida Board should
consider Ilcoking at the federal law that's been
submitted, I think you can safely do so for
several reasons.

First, the statutory sections, when the

enactment of 1992 amendments to Section 455 --
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I'l1l make this as brief as I can -- expressly
cited to the federal statutes.

If you look at both the Senate staff analysis
and the final -- both sections of the Florida
House, the Senate and the House, looked at the
federal law when they en%cted 455,

Second request: Petiticners request a
finding by the Board that the economic pressure in
the medical staff amendment confirmed by --
proposed and passed by the Indian River Memorial
Hospital, or at the very least, the granting or
denial of medical staff privileges based solely on
economic reasons is contrary to public policy.

In making this request, we are very <ChscCious

of the fact that the Board is limited on using its

‘declaratory statement for adoption of Board/Agency

policies when the Legislature should step in.

In this case, the Legislature has stepped in,
I think as pointed out in the amicus briefs
submitted by the Florida Physicilans' Association,
it's very clear that the Legislature has already
made that decision, that in the review ¢f granting
or denial of medical staff privileges, economic
considerations are not in play.

so, I believe that you have the precedent and

AMERICAN COURT REPORTING, INC.
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that you are not undertaking an expansion of your
Board policies, you are simply looking to a ruling
that if -- if the sole issue, the granting or
denial of medical staff privileges is based on
economic criteria that that would be contrary to
public policy.

Again, I commend you te the case of Harris
versus Gonzalez, which is in your materials. It

specifically references this Board's licensure

. rules and guidelines in making that very

determination.

The third request is a formal recognition,
much as you did 1in the Bacarania (ph) case, 0f the
similarity of intent and applicability of
violations under Sections 45% and 458, to Section
817.

I recognize that you may or may not have the
ability to rule an a criminal statute, but you did
acknowleddge the similarity between those two
statutes in your previous rulings in the Bacarania
case.

and I would alsc request that you use your
power to refer this matter to the Attorney General
who is obviously here as part of your enforcement

arm, to the extent that you think it's

AMERICAN COURT REPORTING, INC.
(407) 324-4290




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10
appropriate.

The fourth reguest is -- and as has been
promoted by the Florida Physicians' Association,
is that this matter -- if you could use your power
to refer this matter to the Agency for Health Care
Administration.

We, too, obviocusly, can bring that issue, but
if you think it's of such significance, as we do,
to the practice of medicine in the State of
Florida, to refer the matter to the Agency for
Health Care Administration for their review under
Section 398S5.

And lastly, our fifth reguest is, frankly,
spéed. We are staring at -- we are staring at
this amendment. There are two groups. Mr.
Pearling represents the other group who is not
before you today.

But our medical staff -~ our world as we've
known it as practitioners, as provided over 40 --
or close toc 40 vears of service to the State of
Florida, and they are all board certified, there's
no gquality -- our world is changing in five
months.

DR. ACOSTA-RUA: Thank you, Counsel

MR. SPRINKEL: Thank you.
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DR. ACOSTA~-RUA: Mr. Pearling, will you come
forward? You may use that microphone there.

MR. PEARLING: Thank vyou.

DR. ACOSTA-RUA: Make it brief.

MR. PEARLING: My name is Lester Pearling
from the law firm of Broad and Cassell. I
represent the Verc Radiology Associates, P.A.

They are the second of the two radiology groups in
Vero Beach who are impacted by this situation.

I want to speak primarily to the issue of
fee-splitting, which is one of the more
significant concerns in this case.

And I raise it because of the context in
which this was =-- this whole issue was presented
to my clients by Indian River Memorial Hospital's
CEQ.

This was presented purely as an economic
situation, basically the hospital saying we want a
piece of your business, your outpatient business,
49 percent, to be specific.

When the CEC was asked, if we don't sell you
that percentage of our business, are we going to
lose our hospital privileges, and the CEOQ
responded affirmatively to that, that that would

be the likely outcome.
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Basicaliy what the hospital is saying is that
we will, in exchange for 49 percent or some other
minority share of your business, give you
exclusive access to our inpatient and outpatients
of the hospital.

That, in my mind, is a classic case of fee-
splitting. 1It's an offer of remuneration in
exchange for referrals, disqguised in other forms
but, nonetheless, when it's boiled down, that's
what it is.

The hospital had submitted a reguest for
proposals to provide exclusive services at --
within the hospital., My clients declined to
participate in that, in part because of their
belief that this wag an illegal process that the
hospital was engaging in and that by subnitting a
proposal that they would be a co-conspirator in
that process from criminal perspective, but also a
participant in a fee-splitting arrangement.

This 1is really a classic case of fee-‘
splitting in a more sophisticated guise, and one
that's sort of wrapped around what scme might
accept as a customary practice to allow exclusive
privileges to be granted to certain departments in

the hospital.
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But that's supposed to bhe for gquality
reasons. And, as Mr. Sprinkel has pointed out,
there's never been an issue, and the circumstances
has always been an economic situation.

For that reason, I believe that this is a
fee-splitting situation and I believe if my
clients were to proceed with this type of
arrangement, they would be violating the rules of
this Board and Florida lLaw, and the Beoard should
find that way.

DR. ACOSTA-RUA: Thank you, Mr. Pearling.

Now, I'm going to ask Ms. Lannon to address
the issue here for the Board.

MS. LANNON: oOkay. First of all, I think
they have stated some findings, so I'm not even
aoing to address that.

I think it's important to remember that this
Board does not get to rule on whether hospitals
are violating the hospital regs, so I don't
believe that you can rule on the questions
relating to 395 and whether the hospital is acting
improperly.

As a matter of fact, in the rule hearing on
the surgical care rule, that was cne of the

issues, that they kept saying it was economic
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credentialling, our position was that was an issue
for them to deal with the hospitals in circuit
court and not for the Board to do it.

Secondly, the Board canncot rule on antitrust
issues. The Beard can only rule on the statutes
it has, And it appears to me that the -- the
outline that they have of what would occur is not
a fee-splitting matter or a payment of commission
or rebate,

What they are asking is that these people
come work for them. If I work for you, it's not a
referral, we work together.

There is nothing I could see in the contract
that required referrals, 1t just sald come work
for us and don't work anywhere else. They don't
have to agree to that, but I don't see where it is
fee-splitting, because if they go to work for
them, then they are part of them,

So, that's my view. I understand the cases
that they cite. I would say, on looking at the
petition, paragraph 37 is about the 395, ;nd I
think the Board should decline to rule on that
paragraph.

41 is also asking for an interpretation of

hospital law.
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DR. ACOSTA-RUA: So I assume your
recommendation is for the Board to -—-

MS. LANNON: To rule that this is not fee-
splitting.

DR. LEON: Excuse me —--

DR. ACOSTA-RUA: That it is not fee-
splitting, or that the Board doesn't have
jurisdiction in whatever they asking for?

MS. LANNON: No, the Board does have
jurisdiction to answer the gquestions in 3%, 36, 38
on whether it's fee-splitting, and I'm suggesting
the answer is no, it is not fee-splitting.

DR. ACOSTA-RUA: OQkay. Dr. Leon.

DR. LEON: This is very difficult, but
ethically I feel extremely uncomfortable to
understand that major corporations would actually
take over the practice of medicine by -- like you
were for sale.

I am very uncomfortable with that. I'm in
discomfort, and I helieve there is fee-splitting
there. So, morally I would feel very
unconfortable to vote saying that there's no fee-
splitting.

If there is any possibility they can acquire,

they can do it, they can work for them, but then,
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as well, they can give you an incentive. You can
go with the 50 and 49 issue, we are starting to
create issues that the federal government, the
state might see it differently.

As far as I'm concerned, on my end, I would
definitely proceed with this very cautiously, and
I think we have 10 have a little bit more
information, and this -- I would vote against it.

I would vote, yes, my vote would be -~- my
moticn would be that this definitely shculd be
considered fee-splitting and that we should not
vote against that.

DR. ACOSTA-RUA: But you are asking for more
information --

DR. LEON: . am asking for more information.

DR. ACOSTA-RUA: You want to table it for
more information.

MR. SPRINKEL: Mr. Chairman.

DR. ACOSTA-RUA: Just a minute.

MR. SPRINKEL: Yes, sir.

DR. ACOSTA-RUA: Let me understand what my
director want to say. You want to have more
information? You want to table this?

DR. LEON: As a matter of fact, ——- as a

matter of fact, I do., I'm sorry.
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One of the “hings that we've been seeing
constantly is that the hospitals do credential
physicians in many different ways. And we have
argued that before. And we've sat here doing and
talking about economic credentialling.

We spoke about hospital now allowing
physicians because they -- the three-mile zone
area, quote, unquote, whether there be sufficient
patients. That's not the issue.

We've got rules and laws that protect the
hospitals, but there are very few rules and laws
that protect the physician. And wefre out there
in the trenches .n a different world looking from
ocur perspective to this huge entrepreneurial
corporation that wants to rule our lives.

And I am very uncomfortable. 2aAnd that's very
scary. To be honest with you, we are losing our
grounds to practice medicine. Decency, I'm just
talking about main practice of medicine.

And I think we -- one of our goals should be
not conly to observe things on a different
perspective, but to protect curselves and to know
when things are ¢oing to hurt us perscnally
because someone else wants to make the benefit of

our sweat, our work and our money as well, and to
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control our lives in a very subtle manner.

And I have to believe that -~ I need more
information, but I would definitely -- will not =--
I'm sorry =--

DR. ACOSTA-RUA: No, I say you present it
very well, that they are -- counsel here just
presented today some new information., I denied
them. We didn't have a chance to read that., It
may be very important for that.

I sympathiz2 with what the Dr. Lecn has said
and I agree we will entertain -- you already make
a motioen to table this?

DE. LEOQN: Yes, sir.

DR. ACOSTA-RUA: And to reguire more
information, then we can have more -- all the
information you <an give us, but I need tc hear a
second -~

DR. LAMELAS: Yes. Second.

DR. ACOSTA-RUA: Second.

DR. LAMELAS: They have a time factor here,
and I don't know if that plays a role in that, but
what I believe they are asking is for a
declaratory statement on fee-splitting.

And the hospital is giving them the ultimatum

here, either work for us or don't work at all.
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DR. LEON: Yes,

DR. LAMELAS: The hospital is saying, we will
-~ we will -- you will not have privileqes at this
facility unless you divest yourself of any
cutpatient practice and you come and work for us
as a radiologist,

So, this is -- they are giving them -- it's
not fee-splittiny in the general sense, dollar-
for-dellar, but there is revenues being made by
this group now taat is going to be made by the
facility.

50, they arz ~-- they are, in effect, coercing
them, you know, to —- in limiting their practice.
So, I think it is fee~splitting by any -- by any
stretch of the inagination.

DR. ACOSTA-RUA: Okay. Dr. Winchester and
then Dr. Kent.

DR. WINCHESTER: Tabling this is okay with
me, but there's one case that I1'd like for us to
laok up. 1It's a case of Velig (ph) versus TMRMC,
approximately five or siX years ago. I think Ms.
Lannon knows about it and Dr. Leon knows about it.

This is a case where a radiation/oncologist
opened up a radiation facility directly across the

street from the hospital and as a result the
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hospital declined to renew his privileges.

I know it went through the First DCA and the
hospital won., I don't Know if it went any further
than that.

To me this Llooks like fee-splitting. It
doesn't sound fa.r, doesn't sound right, but I
think we need to look at that case,

DR. ACOSTA-RUA: You are in favor of tabling?

DR. WINCHESTER: Yes,

DR. ACOSTA-RUA: Okay. Dr. Kent.

DR. KENT: VYes. I just, again, want to make
sure that Ms. Lannon understands that if this is
the only place to practice in this town, that in
essence, if you are given a contract that says
sign with‘us and you say you don't have to sign
it.

No, you don’t have to sign it, you can leave
town, and leave your private patients and
everything else. But, basically they own the
ability to practice medicine in this town and
therefore you are not -- you den't have a choice
to sign or not to sign.

MS. LANNON: So they wouldn't be ~- may I?

DR. ACOSTA-FUA: Sure.

MS. LANNON: The way I read this, they can
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maintain a private practice, it's just that if
they do, they will not he able to practice in the
hospital.

DR. KENT: And basically a radiologist cannot
practice without a hospital.

DR. ACOSTA-RUA: VYes. A radiologist cannot
practice, the same like =-

DR. TUCKER: But this is restraint of trade
as best I can tell, also.

MS. LANNON: I agree. I don't disagreed with
that. I think that there are real problems with
this. I think there are antitrust problems, and I
think there may be hospital bylaws problems, but I
don't think those are issues this Board can
address.

I do agree :that it's probably restraint of
trade. I don‘t see it as fee-splitting, though,
because what thev are doing -- deciding is whether
to work for the hospital or not work for the
hospital.

If they are part of the hospital they are not
referring, they are part of the hospital.

DR. KENT: Well, should we -- in fact, if
it's not our purview to do what we're talking

about, can we refer -- at least refer it to the
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Attorney General like they asked, and go ahead and
refer it to the Attorney General?

DR. ACOSTA-RUA: Well, that’s one thing that
you can have a mation to do that, but let -~

DR. KENT: I'm make a friendly amendment to
the motion.

DR. ACOSTA-RUA: What -- the motion that he
has was to table it.

Dr. Zachariah.

DR. ZACHARIAH: Mr. Chairman, I think you are
running away with the motions. Maybe -- I may be
the only physician on the table, maybe not, who
agrees with Cathv Lannon.

This is not a fee-splitting thing. You've
got to get all the motions on the -- for a moment
in time you should realize with our position.

Lock at =-- for a moment in time, forget absut your
practice, forget about your -~ locok for a moment
that it has nothing to do with fee splitting.

It's under restraint of trade, If you don't
like it, go o the United States Attorney General,
or the Attorney General of Florida. That's their
problem, not our problem.

They have come before us for a declaratory

statement to if this is fee-splitting. The reason
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is, I don't think it's fee-splitting. Anytime
when a radiology group or a cardiology group
practices at a hospital they say, guess what, you
gather up your other thing and stay at hospital
completely, or d2> what you got to do.

MR. SPRINKEL: Mr. Chairman --

DR. ZACHARIAH: Let me finish.

Now, reading this thing I do not belisve -~
again, I'm not a legal expert, but I think that
there is really a restraint of trade. There's no
guestion in my mind that they have a restraint of
trade, and that is not -- that is not in the
purview of this 3card. That's all I'm saying.

DR. ACOSTA-RUA: Counsel.

MR. SPRINKEL: Yes.

DR. ACOSTA-RUA: Let me let counsel talk for
a moment.

MR. SPRINKEL: While I certainly respect Mr.
Pearling, and I did not know he was coming today
till just a couple of days ago, our argument is
not fee-splitting.

Mr. Pearling represents another client. Our
argument is that this is a kickback. All right.
I either have to shift my patient population to

the hospital by abandoning it, all right, or I
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have to sell it to the hospital.

In either case I know one reaseon feor deing it
is so the hospital can get its market share. And
if you look at that position of Mr. Susi in his
April 27 letter, that's all he's talking about, is
getting market share by shutting us down.

All right, I'm not talking about that --
while again, I respect Mr. Pearling, don't -- the
issue of our clients before the Board is this is a
kickback.

DR. ACCSTA-RUA: OKkay.

MR. SPRINKEL: Plain and simple. So, please
don't take us down the fee-splitting lane,

DR. ACOSTA~RUA: Okay. Dr. Leon.

DR. LECN: It is a kickback, definitely.
This either use -- you sell me -- you give me your
patients or you don't work, but you're -~ I'm

going to get my share out of what you have. So,
there is a kickback based on their getting the
money and the patients.

DR. ACOSTA-RUA: Ms. Lannhon.

MS. LANNON: If this is a kickback, then what
the Board is say:.ng is that every time a physician
goes to work for somebody else with a promise of

remuneration, you bring your patients with you,
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you come to our group, that that's a kickback.

And if that's what you're saying, that's what
you're saying. [ just think you need to be aware
of it.

DR. ACOSTA-RUA: We have to be careful. We
discussed that. If you go and practice with
another doctor it is expected that you are going
to take your practice along, otherwise why is he
going to get you. he will get a doctor just coming
out of training.

But anybody who have a good practice and
wants to be negotiating with a hospital, it's
expected that he's going to take his patients
there,

So, we have to be very careful, And we
discussed this a lot.

DR. LEON: The only difference that person
would not tell you that unless you come with me
you don't work,

DR. KENT: “That's right.

MR. SPRINKEIL: Thank you,

DR. KENT: There's a world of difference
here.

MR. SPRINKEL: Thank you.

DR. KENT: &nd that makes the whole

AMERICAN COURT REPORTING, INC.
(407) 324-4290




10

11

1z

13

14

15

16

17

i8

ie

20

21

22

23

24

25

26
difference of the issue.

DR. ACOSTA-RUA: Yes, you can bring your
patient or not --

DR. LEON: DBut or you don't work here, that's
very Sericus.

DR. ACOSTA-RUA: That's very serious.

DR. LEON: rhis is so sericus that we don't
even know what's ahead of us.

DR, ACOSTA-RUA: lLet me give a chance to the
doctor. Dr. Kent.

DR. KENT: Just, as he was saying, there's a
very big difference when you have a choice, and
you make a choice to go and bring your patients to
put it together, because itfs best for everyone
involved, or whether you have no cholce, you're
being coerced by the big -- the big brother that,
you know, pay us or else we break your windows
out. You know, it's a ceoercion deal. It's not
a=-

DR. ACOSTA-RUA: I understand. I Jjust want
to tell the Board, if you feel that you have
enough information to go ahead and take a position
0of the Board, but. remember that whatever we do
here is going to take a precedent, and if you feel

that you have all the information to do an
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educated vote, taen go ahead, and I go forward
with the vote, I conduct the vote.

I don't agrz2e with some of the things that
have been said hare, but I think that initially
what Dr. Leon 1s saying is that we need some more
information.

The counsel provided new information here
that will be in their advantage, and I would have
to -- like the opportunity to read it.

Dr. Davies.

DR. DAVIES: I would just caution that we
need to be very, very careful about the legal
crafting of this language. T think -- I think
that everybody's probably understanding that we
are very sympathetic to the physicians here,

But I would just caution that this could bite
us later. So, let's think about this a little
bit.

DR. ACOSTA-RUA: So what you are saying,
agreeing is to be in favor of tabling that.

Dr. Kent.

DR. KENT: Again, instead of getting into the
legal quagmire tirying to get all these legal
definitions, why can we not Jjust say in this

particular instance that we see bad things going
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on for the people of the State of Florida and
refer it to the Attorney General with our blessing
that we think thzt if this smells bad, it looks
bad, it's bad for the State of Florida, it's bad
for the patients, it's bad for the doctors, it's
Wwrong.

And we don't have to go and do all the legal
work for them. 211 we have to do is say that
we'lve looked at this particular case and this case
stinks. It stinks bad, and we want to send it to
the Attorney General with our blessing that this
is bad for the State of Florida.

It's bad -- we understand medicine better
than anyone else and now we'‘re going to send it to
the Attorney General and he's going to -- hefs
saying what does the Board of Medicine think about
this.

We can look at this case and say, the Board
of Medicine thinks that this is bad.

DR. ACOSTA-RUA: Yes, Ms. Lannon.

MS. LANNON: Well, but you have before you a
petition for declaratary statement and you have to
respond to that petition or table it.- I mean, you
have to take action on that petition.

And 1 would just -- I don't disagree with the
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Board that this is bad. I just -- for example, a
kickback is a kickback. But you havé to be
careful.

There are a lot of people who go to work for
hospitals and work in exclusive practice
arrangements, and are you saying those are all
kickbacks because2 an incentive is offered for them
to bring their patients with them?

The coercion I agree is wrong, but I'm not
sure that the coesrcion is a factor in whether or
not it's a kickback.

DR. LEON: HMr, cChair.

DR. ACOSTA-RUA: I really feel that we have
to be very careful because we will be setting a
precedent. You have all -~ they refer about cases
that have declaratory statement, then there's a
lot of people --

DR. LEON: Mr. Chair.

DR. ACOSTA-RUA: -- they come -- they come 1in
that --

DR.- LEON: Mr. Chair.

DR. ACOSTA-RUA: VYes.

DR. LEON: T think we should table the -~

DR. ACOSTA-RUA: You already said that.

DR. LEON: I think we should also get the
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friendly amendment for the Attorney General with
our recommendation and to think that whatever may
happen now for them, it's going to happen for
anesthesia, very similar physicians, whoever may
have some sort of relationship with a hospital.

DR. ACOSTA-FUA: Dr. Winchester, do you
second that?

DR. WINCHESTER: That's fine.

DR. ACOSTA~-FUA: OXkay.

DR. MIGUEL: Mr. Chairman -- is this the only
hospital in the community?

MR. SPRINKEL: Yes, sir.

DR. MIGUEL: §So, if there were other options,
and I think I agree being a hospital-based
physician, I'm very sensitive to this issue
because this is a form of economic credentialling,
plain and simple, and this is restraint of trade.

If there were options where they could
practice elsewhere, then the hospital ccould make
an argument that they can go elsewhere, we're not
doing anything tc¢ hamper them and competition is
good. That's part of America.

However, when it becomes the sole source of
practice, I thipk things change considerably. And

I'm certain that their attorneys are following
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antitrust rules and economic credentialling and
the rest.

50, as far as the fee-splitting, I don't
know, but that's --

DR. ACOSTA-RUA: Well, vou want us to table
it and get some more information.

So, let's vote ~--

MS. LANNON: 1If you do tabkle it for more
information, I taink you need to state what the
more information is that you need.

DR. ACOSTA-RUA: The more information -~ he
just provided more information to us and I'm sure
that they would orovide more.

DR. GLOTFELTY: Wwhat more information do you
want? I'm fine if you want to table it, but I
can't think of aiy other information that they are
going to supply. I mean, we know what it is --

DR. ACCSTA-RUA: You mean you feel
comfortable in voting there -~ what would you
think about it?

DR. GLOTFELTY: 1I'm saying they said for more
information.

DR. ACOSTA-RUA: He provided some more
information,

DR. GLOTFELTY: I know, but what mere
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information are they going to provide?

DR. ACOSTA-RUA: He just provided, Dr.
Glotfelty, some new information today. And they
want --

DR. GLOTFELTY: Well, he's here today. But
if we are going to table it for more information,
I have no idea in the world what more information
you want.

DR. ACOSTA-REUA: I would like to hear, what
do you think. Everybody has been expressing what
tﬁey think.

DR. GLOTFELTY: I think it's a lousy
arrangement. I think it's stupid. 1 think it's
bad, but I don't know that we have any contreol
over it.

DR. ACOSTA-FUA: Do you think there is fee-
splitting?

DR. GLOTFELIY: No, But it's lousy. 1It's
economic credentialling.

DR. ACOSTA-EKUA: That's not what they are
asking us.

DR. GLOTFELTY: I know that.

DR. ACOSTA-RUA: Yes, Dr. Tucker.

DR. TUCKER: I would just -- I urge us to

vote, but the other information -- I mean, I don't
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want to just have this and have a chance to review
it, but alsc to have the case that Dr. Winchester
brought up.

MS. LANNON: Right.

DR. TUCKER: And have a chance to review that
as well.

DR. ACOSTA-RUA: Okay. S0 now we& have a
motion and second to table. And everybody have an
opportunity to talk.

All in favor of tablé.

(Show of hands.)

DR. ACOSTA-RUA: Opposed?

{Show of hanads.)

DR. ACOSTA-RUA: Two opposed.

MK. SPRINKEL: Mr. Chairman, would that
include a referral to the Attorney General for
review?

DR. KENT: Yes.

DR. ACOSTA-RUA: He got it down in the
motion. He wants that in the motion.

MR. SPRINKEL: Okay.

DR. ACOSTA-RUA: 0Okay. Thank you.

MR. SPRINKEL: And will you let us know if
there’s anything else or will you -- does this

mean we do not hear again for three months when
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the -- you know, I -- with all due respect to the
Board, I'm in a little bit of a guagmire.

So, if the issue is tabled and I no@ sell the
practice which we do not want to do, and three
months from now you go “That is a violation of
your disciplinary rules," where are we --

DR. ACOSTA-EFEUA: Well =~

MR. SPRINKEL: In deep kimchi, I guess.

DR. KENT: VYou're up the creek.

DR, ACOSTA~-FUA: But we are not the ones that
put you in that position. And we are trying te do
something that it's going to establish a precedent
in the State of Florida, and we have to be very
careful with what we do.

MR. SPRINKEL: I certainly understand --

DR. ACOSTA-RUA: We didn't put you or you
clients in that position. We are trying tc be
fair.

MR. SPRINKEL: VYes, sir. I understand that.

DR. ACOSTA-RUA: So, anything that you can
provide to us to try to be fair, is welcome.

MR. SPRINKEL: Mr. Chairman, but then does
the tabling mean that you do not take this matter
up again until what date in the future?

DR. ACOSTA~RUA: Decenber.
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MR. SPRINKEL: Mr. Chairman, will you
entertgin a propoised order that you can then
consider along with your other information?

MS. LANNCN: Yes.

MR. SPRINKEL: So that in December, then we
are back -- we are then on your calendar in
December.

MS. LANNON: If I may, I would suggest to the
Board, if you are going to take it back up in
December, that if they want te submit a proeposed
order, if the hospital wants to submit a proposed
order that, of course, you would welcome it,
whether you -~

DR. ACOSTA-RUA: Okay. We will --

MS. LANNON: -« adopt it is up to the board.

DR. ACOSTA-RUA: The advice is from her, that
we would take it.

MR. SPRINKEL: All right. And how do we
follow the Attorney General recommendation? With
whom will we be speaking? Do you khow?

MS. LANNON: I will make the referral and
then somebody wil.l probably contact you.

MR. SPRINKEL: Okay. And then would you --
thank you. and then perhaps later on I can get

your telephone number -~- or I can get it through

AMERICAN COURT REPORTING, INC.
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the Board. 1I'll get vour telephone numbers and I
can know where that is.

MS, LANNON: Yes. I was going to refer it,
anyhow.

MR. SPRINKEL: Okay.

MS. LANNCN: To the antitrust section.

MR. SPRINKEL: Very good. Thank you. Thank
you very much. Apﬁreciate your time.

DR. ACCSTA-REUA: Thank you.

DR. DAVIES: Can I just ask ~- we are
probably going tc need a declaratory statement in
the December meeting, then.

Would it be appropriate for there to be

interaction between Board counsel and the folks

who are trying tc get the declaratory statement so

that we're sure we have the right legal language?
Can an interaction occur?
DR. ACOSTA-RUA: Yes.
MS. LANNON: There have been interactions.
DR. ACOSTA~RUA: There have been.
MS. LANNON: That‘s how you got the petition.
pidn't you --
MR. SPRINKEL: Yes, absolutely.
MS. LANNON: ~-- call and that's how you got

the petition --

AMERICAN (COURT REPORTING, INC.
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MR. SPRINKEL: Yes. I didn't tell you this--

DR. DAVIES: See, my big concern is the legal
language that we come up with. I think everybedy
is sympathetic.

MS. LANNCN: Does the Board want to propose a
draft that would say it's not fee-splitting and
they'll do a progsosed draft that says it is?

MR. SPRINKEL: Well, ours will be a kickback.

MS. LANNON: Kickback.

MR. SPRINKEL: Yes.

DR. DAVIES: See, I don't know the correct
mechanism here., That's why I'm asking.

DR. ACOSTA-RUA: They are in contact with --
actually what happened is, you know, Leanne is
sick and she has not been here, but she talked to
Cathy and they have been talking about it and they
have been in contact with them. Okay.

DR. KENT: aAnd I would ask that we go cne
step further and assist them if -- not just on
kickback, I don't want to limit them just to that,
but on antitrust and on any other issues that we
might ke abkle to use here, that we support them in
any way that we legally can support them to go
forward with this.

DR. LAMELAS: I think the general sense, from

AMERICAN COURT REPORTING, INC.
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what 1 see on the Board, is that if this is the
sole place that these people could practice and
they already have an established practice,
inpatient and outpatient, that the hospital is
creating a very uncomfortable environment there in
the sense from Members of the Board is that there
is a problem here.

DR. DAVIES: My whole point is I would just
like to direct ccocunsel to craftily word this so
that we are -- ycu know, most of us are concerned
about the precedent that we are setting.

DR. ACOSTA-RUA: Okay.

DR, DAVIES: And if we just come back in
December and we have the same exact thing again,
and we all say, well, you khow, we're worried
about the precedent.

DR. ACOSTA-RUA: No, no.

DR. DAVIES: I want somebody to think very
carefully about this and craft the language very
carefully before we come back.

DR. ACOSTA-RUA: That we can understand it.
And so we will go back to Leanne and I will talk
to Leanne.

MR. SPRINKEL: And we will work with Ms.

Gustafson -~ and she has been very helpful, by the

AMERICAN COURT REPORTING, INC.
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way. Thank you very much.
DR. ACOSTA-RUA: Thank you,
MR. SPRINKEL: Thank you all.

(Thereupon, the matter was concluded.)
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CERTIFICATE

THE STATE OF FLORIDA, )

COUNTY OF SEMINOLE, )

I, Suzette A. Bragg, Court Reporter and
Notary Public, State of Florida at Large,

DO HEREBY CERTIFY that the above-entitled
and numbered cause was heard as hereinabove set out;
that I was authorized to and did transcribe the
praceedings of said hearing,—and that the foregoing and
annexed pages, numbered 1 through 40, inclusive,
comprise a true and correct transcription of the
proceedings in said czuse.

I FURTHER CERTIFY that I am not related to
or employed by any of the parties or their counsel, nor
have I any financial interest in the outcome of this
action.

IN WITNESS WHEREOF, I have hereunto
subscribed my name and affixed my seal, this 29 day of
QOctober, 2001.

W 2

SUZETTE A. BRAGG,/ Notary Public
State of Florida at Large

My Commission Expires: 2/21/2005

1 ﬁ?ﬁg SUZETTE A BRAGS
14T AFS MY COMMISSION # DD-000MS
:"‘%} EXPIRES: Febryary 23, 2005

Bometed Thre Naery Pobtic UnGareters

AMERICAN COURT REPORTING
{407) 324-~4290
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PHONE. (104) 6431391 CLARK & DOBBINS RICHMOND
FAX: (B04) 7836527 VIRGIVIA REACH
Fﬁm A PROPESHENAL CORPORATION NORTHERN VIRGENI4
WASHINGTON, D C.
DRECT DIAL LONDON
(804) 7830469 TWO JAMES CENTER
E021 EAST CARY STREET AFELIATE OFFICES:
INTERNET ADDRESS: P.O.BOX 1322 DETRQOIT
wwv el corn . RICFDIOND, VA 2333810310 RIYADK
TO SEND A FAX DIRECTLY T( AN INDIVIDUAL; TYPE, DO NOT HBANDWRITE
INDIVIDUAL'S NAME ON
FAX COVERSHEET.

SEND TO: (804) TRI-6507

IMPORTANT NOTICE: This facsimile transmission is intended to be delivered only to the named
addressee, and may contain material thac iy canfidential, proprietary or subject to legal protection or
privilege. 1fit is received by sayone other rhan the named sddressee, the recipient should immediately
potify the sender at the address and 1clephonc number sct forth herein and obtaln instructions as to the
disposal. of the transmitted material, In oo event shouid such msateria) be read or retained by auyone
other than the named sddressee, except by cxpress authority of the seader or the named addiressee.

TO: Crvstal (850) 922 5036
FROM: Stephen C. McCoy ' fi
DATE: September 27, 2001

 PAGES, INCLUDING COVERSHEET: 2
CLIENT NO.: 028842.0001

PLEASE FORWARD THE ATTACHED MEMORANDUM TQ CRYSTAL, PER MY
CONVERSATION WITH MS. TANYA WILLIAMS. THANK YOU,

if you have any questions, please call Gloria McCanna at 643-1991, Ext. 1358.

Time:
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Griffin, Cn_'!stal A

From: Baker, Joe Jr

Sent: Friday, Octoher 26, 2001 10:22 AM
To: Griffin, Crystal A

Cc: Tanya Williams

Subject: O&P

Crystal, in reference to the FMA and Fla Orthopaedic Society's concerns about O&P matters, I
would refer you to ss. 468.808 and 812(1)(a), F.5. It is the Board of Orthotists and
Prosthetists’ contention that it is the intent of the Legisiature, by enacting the regulation of
the O&P profession, to limit who is authorized to provide O&P services to patients,

5.468.808, F.S., makes it clear that only a "licensed orthotist, prosthetist, or pedorthist” can
delegate duties to a non-licensed person.

The exemptions listed ins. 468.812 F.5., only exempt from the requirements for licensure
persons "licensed under chapter 458, chapter 459 ..". The Board's interpretation of this
section is that only the licensees of these various practice acts are exempt from licensure and
that recd in conjunction with s. 468.808, F.S., these exempt persons de not have authority to
delegate to support personnel.

If T can comment further, please let me know.

j]}f-ﬂ gazxﬁ, 5:';.
Boord Executive Director
7 3aalth Care Prociitanw
850/745-4383; 922--8876 (tox)

“Ine mussion of the Butedu i 50 pictect heallh core consumers by estobiisting ond enforcing henlih care sleaderds. fensing euzifiec
hetlth (e moctilionsrs ond Toriiiies, ond Sgsermingting heclth core nlormalion to the pubkc.”
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_ STATE OF FLORIDA .

AGENCY FOR HEALTH CARE ADMINISTRATION
BOARD OF MEDICINE

In Re: The September 10, 2001 Petition
for Declaratory Ststement of:

JAMES J. NORCONK, JR,,M.D,,
PAUL H. SKAGGS, M.D.,
JOANNE W, WERNICKI, M.D,, aod
H. PAUL HATTEN, JR, M.D.,
Petitioners

PETITIONERS® MEMORANDUM OF LAW

SEPTEMBER 27,2601

Philip M. Sprinkie, If
Flonida Bar No, 0724890
WILLIAMS, MULLEN, CLARK & DOBBINS
Post Office Box 1320
Richimond, Virginia 23218-1320
(B04) 783 6934

Coupse! for Petitioners
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Statutes
42 U.S.C. 13208-76(0) (2001) ..o cererrcerrernrsrene et esrenessrenasson R rememtaomraeemreseees

Whoever knowingly and willfully offers or pays any remuneration (including any
kickback, bribe or rebare) directly or indirectly, overily or covertly, In cash or in kind
to any person 1o induce such person.

{A) to refer an individual 10 a person for the furnishing vr arranging for
the furnishing of any item or service for which payment may be made in
whole or in part under a Federal health core program, or

(B) 1o purchase, lease, order or arrange for or recommend purchasing,
leasing or ordering any good, facility, service or ltem for which paymeni may
be made in whole or in parr under a Federal healtk care proyram,

shall be guilty of a felony and upon conviction thereof shail be fined netr more than
523,000 or improsoned not more than five years, or both

Fla. Stat. ch, 458.331(13() (2001) e e rn e rerren s s s s raere e ane e e e et
[Prohibirs] paying or receiving any commission. bonus, kickhack or rebate, or
engaging in any sphi-fee arrangement in amy form whetsoever wirth a physician,
organization, agency or person, either directly or indircetly, for paiients referred
1o providers of health care goods and services, inchiding, bur not {imited 10,

hospirals, mirsing homes, clinical laboratories, ambularory swgery centers, or
pharmacies.

Fla. Stat. ¢h. 455.657 (2001)

[Prohibits any] remunerarion or payment back pursuant 10 an investment inferest,
compensation arrangemeni, or otherwise, by a provider of health care services or
irems, of a portion of the charges for services rendered to a referring health care

provider as an incentive or inducement lo refer patienis for future services or

irtems, when the paymernt is not tax deduciible as an ordinary and necessary
experise.

Fla, Stat. ch. 817 505(1)Y (2001 .. eovioeererecevi s inteisies cremeeanrnras
[No person. including arny health care provider or facilin. may] offcr or pay any
commission, bonus, rebate, kickback or bribe, direcily or indirectly, in cash or in
kind, or engage in any split-fee arrangemens, in any form whaisoever, (0 induce

F.Uua/024
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the referral or parients or patronage from @ health care provider or health care
Jaciliny.

Fla. Stat. ch. 395.0101(4) (2001 . irirvreicriciere cemsrmessescsserensrassacss sessessresssvmresssseesssoraestones 16
The applicant's eligibility for staff membership or clinical privileges shall be
derermined by the applicamt’s background, experience, health, training, and
demonsirated compelency, the applicant's adherence 1o applicable professional
ethics, the applicant’s repwtation; and the applicara’s ability ro work with others
and by such other elements as determined by the governing board, consistent with
this part.
Rules
Fla, Admin. Code Ann. r. 28-105(2H2001) ceveeimivreecreeinreec e crtvseratrserae st rasvans s rasssasens 1
Fla. Admin. Code Ann. r. 59A-3.217(4)EW2001 ). cnvvererrresanrereerar o srvrensssssssisnnnsaens woevieen 16
Caseg
Harris v. Gonzalez, 789 So.2d 405 (Fla. Dist. Ct. App., 2001) ecieniicnnanncn, P n.5 i
v i Network, T t. Prof Spifpto MG?S
S0.2d 365 (Fla. Dist. C1. App., 1996) ... e né _
i
Practice Management Assogiates. Inc. v, Rlickensderfer, 18 FLW D2470 (Fla. 2d :’
DSt Gt AR, 1005 ) it e e st et e et a b c.8
M@mmw 614 $0.2d 1135 (Fla. 24 Dlst
Gl AP, 1903 ) ittt sttt et en e s a e s a e e et e a.8
ILS. v, Anderson, 83 F.Supp.2d 1047 (D.Kan., 1999) oo i s e e, i1
1.8, v, Bay Swuate Ambulaneg and Bospital Rental Service, 874 F.2d 20 (17 Cir., 198%) 10
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In e Bakarania, 20 FALR 395 (1998} . .veccomieemrenesusasvrsassssemsessssssssesssnsssersassressbsosaessns 13
In iz LozZi1o, § FALR 6295 (1987)...ceeroncorccrsserenan: e 13
I re Lundy, 9 FALR 6289 (1987 )i meeesrartiersaressecesssrssms s sosstrrestanessessronsensabsasmasssss 13
Inre Rew Rogers, & Silver, M.D.s, B.A,, No. DOH-99-0977-DS-MOA (1999} c.vvvverene. 13
In re Zeterburg, 12 FALR 1035 (1990) covvcormiuecmmsismmranscrrssessncsessapsssesseesmesssienssnissaomseensve 13

iv

131




Ll SOl E TR Y P1- FromeNiLL (ANS WULLER

+B047538455 =0 PofTAOU i

Section 120.565, Florida Stamtes, permits any substantially affected person to seek a
Declaratory Staternent regarding an Agency’s opinion as to the applicability of a stawtory
provision as i1 applics o the petitioner’s particular set of circumstances. Fla Stat. Ch. 120.565(1)
{2001). Rule 28-105.002 of the Florida Adminismrative Code (the: “Code™) provides, in pertinent
pan, that a Petition seeking & Declaratory Staiement shall be filed with the clerk of the Apency
having authority to imterpret the statute. Fla. Admin. Code Ann. r. 28-105(2)(2001). ©Cn
Sepiember 10, 2001, Petitioners, James J. Norconk, Jr.,, M.D,, Puul H. Skaggs, M.D., Joanne W,
Wernicki, M.D., and H. Paul Hanen, Jr., M.D. (the “Petitioners”) filed a Pention for Declaratory
Statement {the “Petition”) with the Florida Board of Medicine (the “Board™) requesung the
Board's ruling with regerd 10 Florida Stanutes Sections 395.0191(4), 458.331(1)1), 455.657 and
817.505.

STATEMENT OF FACTS
Drs. Norconk, Skages and Wemicki are ali of the shareholders of Paul H. Skaggs, M.D.,

P.A. and Indian River Radiology, P.A., each & Floridu professionai association (the

“Associations”). Dr. Henen is employed by the Associations to provide professional medicel
services 10 patients. Pesition, ¥ 2! The Associations shate office space (the “Peritiones’s

Offices™), at which the Petidoners provide comprehensive outpatient radiology services to

patients residing in a number of local counties, including Indian River County. PerL, § 1.

Indian River Memoria! Hospital (“IRMH") is a not-for-profit corporation qualified under
Section 501(c)(3) of the Internal Revenue Code of 1986, as amended. IRMH leases and operstes
the 335-bed Indian River Memoriel Hospiel building and related facilives (the “Hospital

Facilities™), located in Verc Beach, Florida. Pet, % 7.
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The Petitionery are members in good standing of the acrive medical staff (the “Hospital
Swaff™) of IRMH, with full ¢linical privileges in the IRMH Depariment of Imaging Services. The
Petiuoners have provided both inpatient and outpaient radiology services to patients at IRMH
for almost twenty (20) years, during which tme inpatienmt and cutpatient radiclogy services at
IRMH have been provided by as many as three differemt independem radiology practices,
Radioclogy services at IRMH are currently provided by the Petitioners end Vero Radiology
Associates, a second privaie radiology practice whose members serve on the Hospita) Staff. Per.,
16

Petitioner’s office-based outpatient radiology services have developed over the past
fificen to twenty years, in response 1o 8 community demand for services in excess of those being
provided by the IRMH Department of Imaging Services. On severel occasions during that time,
Petinoners requested that IRMH expand outpatiem services anc/or participate with them in joint
ventures for the purchase of equipment or retention of personnel, in each case to meet the
community need for siate-of-the-art outpatient radiology eqaipmem end expanded services.
IRMH declined each of the Petitioners’ requests for its panicipation and assistance in bringing
such equipment and services to the community. Pey., € 8.2

On May 7, 2001, the IRMH Board of Directors (the **Board of Directors™) approved, by &
vote of cleven (11) vowes in favor and four (4) against, the foilowing resolution (the
“Resoludon’):

That [TRMH) Management be direcied, consistent with the Medical Staff

Manpower Plan, to close the Department of Imeging Services, allowing
sppointmmem and reappointment 1o the medical staff in this department only 10

! Hereinafier, citations 1o the Petition will be designated as “Per"

2 IRMH did, by lemer dated April 15, 1997, offer 1o purchase the Associations at & price far below their market
value, However, TRMH did not respond to Petitioners' letter inviting funber discussion of jolnt venture
opportunities benween the partics and has otherwise rebuffed at! of the Peritiobers® offers w cooperatively bring
services and’'or equipment o the ioca! commueiry,




T - A LTI TeQRd -P.60§/024

those individuals appropriately qualified and under writien eontract with [IRMH]
1o provide such services primarily w {IRMH], such nction to be effecuve
immediately for all new applicants to the Deparmment of Iraaging Services and 10
be effective afier May 1, 2002 for all reappointments to the Deparument of
Imaging Services.?

Both the Medica) Credentialing Committee and the Medicsl Execunive Comuminee of
IRMH recommended agains adoption of the Resolution when it was presented for their rwigw.-
On March 7, 2001, the Medical Staff of IRMH voted 10 reject the Resolution (then in proposed
form) by a margin of one hundred and six (106) votes against 10 zero (0) votes in favor. In
addition, on or about May 1, 2001, the Indian River County Medical Sociaty (the “Medical
Society”) publicly stated its opposition to the Resolution by meuns of 2 press release and “open
letter” which had becn executed by approximately one hundred and thirteen (113) 'community
physicians. Per, ¥ 11,

By lenter 10 the Board of Directors dated April 27, 2001 (the “Susi Lener™), Mr. Jeffrey L.
Susi, the Chief Executve Officer of IRMH (“Susi”), supporied the Resolution (then in proposed
form). Susi siated that, over the prior three years, competition from private radiology practices,
inciuding those of the Petitioners. had ‘“taken” $300,000 wortk of oumpstient business from
IRMH. The Susi Letter indicated that, if IRMH were to form & relationship with doctors having
“properly aligned goals and incentives,” JRMH could “captws” one-third of the local market

share in outpatient radiclogy services and secure an additiopal $4 million in revenue. Par, € 13,

¥ The Board of Diraﬁoh first conzidared the Resolution on or abour Januery 1, 2001, 8t which time the Resolution
{the “Proposed Resolution™) provided as foliows:

Thar [IRMH] Manag=ment be direcied, consisteal with the Medic 3] Seaff Marpower Plan, to close
the deparmmentsiservices of lavmsive Cardintogy, Radiology amd Radiation Oncology, aliowing
appointment and reappointnent two the medical saff in these aress only o those individuals
appropriaicly qualifisd snd under wriften contract with [TRMH] to provide such services aoly 1o
[IRMH]. Pe1,910.

13

s s
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Ja an arucie appearing in the Yero Beach Press Journal on May 6, 2001, Susi again
stated, in suppont of the Resolution, that competition from the Petitioners and Vero Radiology
Associates has “1aken” $500,000 in snnual owtpatient radiology business from TRMH. Susi aiso
stated that, by edopting the Resolution and requiring radiologists on the Hospital StafY to provide
outpatient radiology services exclusively 1o patents of fRMH ar the Hospita: Facilides, JRMH
may be expected to gain an additional $1.2 million to $2.9 million in revenues derived from such
services, Pet,, 915, In no instance have Susi or [IRMH provided any data in support of or 10
substantiate the claims of IRMH. In fact, both Susi and IRMH have coaveniently failed 1o share
data from IRMH's own financial records that demonstrate that the Peritioners have assisted
IRMH in gencrating $7,761,104.00 and $8,423.573.00 in net positive “unallocated operating
margin” for the fiscal years that ended on September 30, 1999 and September 30, 2000,
respectively, during which period other depariments of IRMH were {osing money. Pet., ¥ 14.

On or about September 1, 20401, the Petitioners received from TRVIH a request for their
written proposal 1o provide inpatient and ourpatient radiolopy services primarily a1 the Hospital

. Facilities (the “RFP"™). The RFP notified the Petitioners of the closure of the IRMH Depanument
of [maging Services and sieted, in pan, that IRMH;

will require thar the successful bidder, and all employed/subcontracting

radiclogists, be free from any conflict of interest, such us an ownership interest or

management position in a competing facility within ten miles of IRMH] during

the term of the Agreement.

Pet., % 20. By letter dated Septernber 21, 2001, Susi notified the Petitioners that the Petitioners
have a conflict of interesy, as defined in the RFP, above, due 10 the fact that the Pegtioners

Offices are located within ten miles of IRMH. In the letter, Susi requesied “clarification” of how

the Peticioners “plan to assure compliance with the above if selected” w0 provide radiclogy
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services a1 IRMH. Lener dated Sept. 21, 2001, from Jeffrey L. Susi, PresidentCEQ 5o Paul M,

Skaggs, M.D,

If the Peritioners enter inte an exclusive contract with TRMH in order 10 secure
réappointment to the Hospital Staff and the continued ability 1 provide radiology services 1o
IRMH patiens, thty will be required, under the terms of the RFP, to terminate, divest or sell to
IRMH their independent outpatient radiology practice and ali revenues derived therefrom. Pet, €
21. IRMH, according to the Susi Letter and Susi's public statements in support of the
Resolution. expressly expects 10 “captura” some or all of the revenues currendy gensrated in
connection with the Petitioners’ independent medical practice. Pet.. § 12, 13, 15, In addition.
the RFP indjcaies that the Petitioners will be required 1o sell their outpatient radiology equipment
and faciliues to IRMH or an unrelated third party or to abandon their practice. Pat.. € 21,

IRMH did not allege. at any lime prior 10 January 1, 2001, the date of the Proposed |
Resolution, that the Pettioners, or any of them, had engaged in behavior constituting "good
cause’” for suspension, denjal or revocation of privileges under the Code. Since that time,
however, TRMH has made repeated and unsubstantiated claims regarding the Peduoners’ quality
of care while persistently refusing 1o engage in the formal pesr review process required by the
Policy and by Florida law. Pgt1,, € 22. For example, by lenter & the Hospital Staff dated June 13,
2001, Susi sated that “the current arrangement with (the Peticioners] has not produced the best

level of radiology service 1 Hospital inpatients, emergency patients and Hospital outpatiems,

and therefore, is not in the best interests of the Hospital or the community.” Pel,, § 24,
In response to such allegations, and in accordance with Article I'V ot the [IRMH Policy on |

Appointment, Reappointment, and Clinical Privileges (the *Policy™), the Petitioners have




requested the appointment of a hearing panel by IRMH. Arpcle TV of the Policy permits
members of the Hospital Staff 1o request the sppointment of & hearing panel 1o review and
recommend & course ¢f ection regarding any action by IRMH that affects & Haspital Staff
member's rights. Article IV, Part B, Section 2 specifically esiablishes the right of any Hospital
Staff member to a‘hearing to review the revocation of his or her appointment to thel Hospital
Staff or the denial of his or her reappointment. Pet,, € 26-7.

By lerters dated August 28, 200! and addressed to each of the Petitioners individually,
Susi, on‘bchalf of IRMH, denied the Petitioners’ requests for a hearing under the Policy. Ip his
letters, Susi stated that none of the Pentioners have been the subject of an umfavorable
determination regarding their respective appointments to the Hospital Staff or elinical privileges
at the Hospital Facilities. Pet., % 28. The response of the Petitioners is astached as Exhibit [4 to
the Perition.

SIMMARY OF ARGUMENT

The Resolution-and other actions of IRMH, described shove, implicate three Florida laws
and one federal jaw that prohibit the exchange of remuneration for patient veferrals. First,
according to the Florida Anti-Kickback Statute (Secnion 455.657, Florida Statutes), it is unlawful
for any provider of health care services “to offer, pay, solicit or receive a kickback, direcily or
indirectly, overdy or covenly, in cash or in Kind, for referring or soliciting patients.™ Second,
the Florida Fee-Splinting Starute (Section 458.331(1)()) permits the Board to discipline
physicians for “paying ... any comwmission, bonus, kickback or rebate ... either directly or
indireetly, for patients.” Third, the Florida Patien:-Brokering Statute (Secdon 817.565{1))

prohibits any health care provider or facility from offering or paying “any commission, bonus,




rebate, kickback or bribe, directly or indirsctly, in cash orin kind, ... in any form whatsoever, to
induce the referval or patients or parronage from a health care provider or health care facility,”
Fipally, the federal Ant-Kickback Sietne prohibits the purchase of referrals in 1erms almost
identical to those sct forth in Florida Jaw. The federal statute prohibits the offer or payment of:
any remunerstion, directly or indirectly, overtly or covertly, in cash or in Kind to
any person 10 induse such persorn to refer an individual to a persun for the

fumnishing ... of any iem or service for which paynient may be made [by
Medicare or Medicaid].

The Florida courts have not ruled on the applicability of the Florida Anti-Kickback law,
or the other statutes described above, under circumsiances similar to those set forth in the
Perition and this memorandum. However, both the Florida courts and a number of federal courts
have applizd the federal Ant-Kickback Siwatute 1o similar siroations. Given the similarity of the
wording betrween the siate and federa! statutes a issue, it is clear that the Fiorida lcgis;ature
int=nded to paralle! the protecions and proscriptions of federal law when it enacied the Florida
Anu-Kickback Law, the Florida Fee-Sphining Statute and the Florida Patient-Broketing Statue.
Indeed, the Florida legislature gxpressly tied imerpretation of the Florida Paueni-Brokering
Sratute 1o the Federal Anti-Kickback Statute. Section 817.505(3)(a) provides thar the Parieni-
Brokering Siatute does not apply I.o “any discount, payment, waiver of payment or payment
practice not prohibited by [the Federal Ant-Kickback Siuatute]” As a result, federal guidance as
10 the interpretation and applicability of the Federal Anti-Kickback Starute is inswructive with
regard 1o Florida law, as well, 7

IRMH, acting through its Board of Directors and Chiuf Executive Officer, Jeffrey Susi,

has informed the Petitioners that they will not be reappoinied 1o the Hospital Siaff and, therefore,

* Please note that, during the 20¢! session of the Florida legislature, Saction 455 6357 was recndificd as Section

456.058, For purposes of consistency with the Petivion and relawed materials, the memorandum will eontinue 1o
refer to the stanute as “Secijon 455,657

1
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be permitted to treat patients ar IRMH, unless and until they (i) sbandon, divest or sell their
outpatient radiology practice 1o IRMH or some unrelated third party, and (ii) sign a wrinen
agreement 10 provide inpatient and outpatiemt radiology services “primarily” at the Hospital
Facilitics. The gxprass purpose of IRMH's demand, as enuncinted by Jeffrey Sust in letters,
memoranda to the Board of Directors, and newspaper anicles, i« to enable IRMH 10 “capture™
the Petitioners™ patients and outparient revenues and thereby increase the revenues of IRMH's
Department of Imaging Services. The Petitioners believe that, yiven IRMH's express intent 10
“capure” additiopal revenues, if the Petitioners agree to shut down or sell their outpatient
pragtice in order w secure reappointment to the Hospital Swaff and access to IRMH parients, they
may violate 6nc or all of the starutes set forth above and expose themselves w discipline by the
Board of Medicine, siate administrative and criminal sanctions, and punishment under federal
law.
ARGUMENT.
8 THE PETITIONERS' AGREEMENT TO TERMINATE, DIVEST OR
SELL TO IRMH THEIR INDEPENDENT MEDICAL PRACTICE AND
THEREAFTER PROVIDE SERVICES EXCLUSIVELY OR PRIMARILY
AT IRMH WOULD, UNDER THE CIRCUMSTANCES PRESENTED,
CONSTITUTE A VIOLATION OF THE fFLORIDA ANTYI-KICKBACK
STATUTE, SECTION 455.657, FLORIDA SYATUTES.

IRMH has demanded that the Petitionsrs contract 10 provide medical services “primasily”
at the Hospital Facilities and give up their independemt medicil practices &s a condition 1o their
reappointment to the Medical Staff. As noted above, IRMH lus provided the Petitioners and the
Associations with these oprions: divest, close or sell their cutpatient business to JRMH at & price
far below fair market value. In addition, Susi has clearly indicated, in both the Susi Lener and
public starements made on behalf of IRMH, that TRMH has adopied the Resolution in order 1o

“capture” an increased share of the outpatient radiology market and secure additional revenue.

F=13)
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Pursuant o Section 455.657, Flerids Suatutes (the “Florida Ant-Kickback Law™), it is
unlawfu! for any provider of health care services “1o offer, pav, solicit or receive a kickback,
direcily or indirecily. overtly or covertly, in cash or in kind, for 1eferring or soliciting patients.”
For purposes of the Florida Anti-Kickback Law, the term “kickback™ is defined as:

a remuneration or payment back pursuant to an investment inierest, compensation
W by a provider of health care services or items, of a
portion of the charges for services rendered 1o a referring health care provider as
an incentive or inducement to refer patients for future services or items, when the
payment is not tax deductible as an ordinary and necessary expense (emphasis
added).
Fla. Stat. ch. 455.657 (2001). Pedtioners believe that, under the facts set forth in the Petition,
their closure or sele of their independent outpatient business in order to retain Hospital Staff
privileges and, therefore, access 10 outpatienis and inpatients nt IRMH, would fall foursquare
within this prohibition.
The Florida courts have not engaged in substantial review of the criminel application of

the Fiorida Anti-Kickback Law.* In fact, one of ths few reported Florida decisions focuses on

the federal Anti-Kickback Statute, 42 U.S.C. §1320a-7b(b) (2€01) (the “Federal Anti-Kickback
Statute"), the provisions nf which are substantially identicai to the Florida Anti-Kickback Law.®
Specifically, the Federal Anti-Kickback Statute prohibits any person from offering or payihg any
“remuneration” 10 any person or entity, directly or indirectly, in cash or in kind, that is intended

to induce such person or entity:

YSes oo Hamis v, Gonzalez, 789 $0.2d 405 (Fla. Dist. Cr App.. 2001} {in which the Court held that a conmact
tetween & physician and the sciler of sumitionsl dietary supplements, undet which the physician agrees to refer ali of
his patient to th* seller in revsmn for fifty pereent of the saller’s nes profiss, violets the Florids Anti-Kickback
Statute and is void es & mamer of public policy).

¢ In Meadical Develnproent Nerwark, Inc. v Professiongl Respiratory Cere, Inc., 673 S0.2d 565 (Fia. Dist. Cr. App,,
1996), the Founth Circuit of the Flovida Distrier Cowrt of Appesls considertd an agency contraet which provided for
the paymem of sales cotnmissians eaiculaied as a percentrge of the value of Medicare and Medicsid ssles generated
by an agent. The cowrt ruled thar the contract involved the exchange of “remuneration™ for patient referrals aod
therefore vialated the Federal Anti-Kickbrck Starute. 14, ar 567-8,

!
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to refer an individual to the person for the furnishing or erranging for the

furnishing of any item or service for which payment may be made in whole or in

pant by any Federal health care program.
1d. As a result, federal cowrt decisions regarding the Federal Ant-Kickback Starute are
insfructive regarding the scope and applicability of the Florida Anti-Kickback Law, and the
Florida legislenure and Florida courts both look to federal jurisprudente in drafting aad
interpreting legislation designed to parallel the protecdons of the Federal Ant-Kickback Starute.

Several federal courts have expressly held thar, if gven one purpnse of a relationship or
arrangement between a physician and another person or cutily is to induce the referral of
patients, the relationship violates the Federal Anti-Kickback Stanute. See, e.g., United States v,
Q:;bg;, 760 F.24 68 (3d Cir., 1985) (holding thar “if even one purpose of the payment was to
induce future referrals, the [Federal Anti-Kickback] starute has been violated™); .S, v, Kats, 871
F.2d 105 (9% Cir., 1988) (quoting Greber in finding that the Federal Anti-Kickback starute “is

violated if ‘one purpose of the payment was to induce funme referrals’™); 118, v, Bay Siate

Ambulance angd Hospital Rental Service, 874 F.2d 20 (1™ Cir., 1949).
A more recent federal court decision is directly on point. In LS. v, McClatchey, 217

F.3d 823 (10 Cir., 2000), the defendant, Dennis McClatchey, was the chief operating officer of
Baprust Medical Cemer (“Baptist”), & community hospital located in Kansas City, Missouri.
McClawchey assisted in the negotiation of a contract between Baptist and two physicians, Robert
and Ronald LaHue (the “LaHues™), pursuant to which the LaHues agreed to serve as co-
Directors of Gerontology Services at Baptist. At trial, the evidence showed that (i} McClarchey
expressed his belief, prior 10 negotiating the contract, that “a relationship with the L ahues would
result in the LaHues “bringing their patients to Baptist,"™ and (ii) Baptis1, in facr, subsequently

provided services to the majority of the LaHues patients who required hospital care. 14, at 827.

10

r=l13]




R

IR 7 7T

In affirming McClawhey’s felony conviction for violation of the Federal Anti-Kickback Statute,
the Court ruled that

a person who offers or pays remuncration to another perscn violaws the {Federal

Ant-Kickback Statute] so long as gne purpose of the offer or pavment is 1o
induce the Medicare or Medicaid patient referrals (emphasis added).

Id.. a1 835. The Lahuess were separately convicted for felony violation of the Federal Aoti-

Kickback Statute in conpection with their entry into the contract and subsequent refarral of
patients to Baptist. LS. v, Anderson, 85 F.Supp.2d 1047 (D.Kan., 1999).

As set fonth above, IRMH has closed the Deparmmers of lmaging Services to all
physicians whe do not provide services “primarily™ to IRMH patients using the Hospital
Facilities. According to the RFP, any physicians providing wparient or ourpatient services
within ten miles of the Hospital Faciiities wili be denied resppointment 10 the Medical Staff.
Moreover, Susi's public statements on behalf of IRMEH, as well as the Susi Letter, have notified
both the Petitioners and the community at large that Bqard of Directors’ purpose in approving
the Resolution, the RFF, and the policies which they represem is to “capnure” some or all of the
referrels for outpanen: services currently being received by the Petitioners and Vero Radiology
Associates.

In order to Secure reappoinmnent to the Hospital Staff, and the continued ability to
provide inpatieni and outpalient medical services to TRMH patients, the Petitioners will be
required 1 shut down, or sell 1o IRMH or others, their independent outpatient radiology practice
and thereby enable IRMI o “capture™ some or all of patients who would otherwise have been
referred to the Petitioners for radiology services. Each and every Federal Circuir court that has
ruled on the issue has determined that if even one purpose of an egreement or relationship is to

induce the referral of Medicare and Medicaid patients, then the partics have violated the Federal

11
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Anti-Kickback Statute. The language of the Florida Anti-Kickback Law closely tracks that of
the Federal Anti-Kickback Stanste, and it is reasonable 1o assume that Florida courts would
inlerpret i1 using reasoning similar to that adopted by the Federal Clircuits described above, as did
the Florida court in the Hamgs case discussed in note 3, above. The Petitioners' entry imto an
exclusive contract with IRMH, under the circumstances described in the Petition and above,
would therefore appear 1o constitute a violation of the Florida Anti-Kickback Law.”
1. THE PETITIONERS' AGREEMENT TO YERMINATE; DIVEST OR
SELL TO IRMH THEIR INDEPENDENT MEDICAL PRACTICE AND
THEREAFTER PROVIDE SERVICES EXCLUSIVELY OR PRIMARILY'
AT IRMH WOULD, UNDER THE CIRCI'MSTANCES PRESENTED,
CONSTITUTE A VIOLATION OF THE FLORIDA FEE-SPLITTING
STATUTE, SECTION 458.331(1)(i), FLORIDA STATUTES.
Section 4538.331{1)(i), Florida Statutes (“Saction 458,331™), provides that the Board may

discipline physicians for, among other praciices:

rebate, .. either directly
WJWWMMMW
including, but not limited to, hospitals, nursing homes, ¢linical laboratorics,
ambulatory surgery centers, or phamacies (emphasis added)

Fla. S, ch. 458.331{1)(3) (2001).
As with the Florida Anu-Kickback Law, the Floridh courts have not ruled on the
applicability of Scction 458.331 1o siwations similar 10 the circumstances described in the

Petitiop.® Similarly, while the Board has issued 2 large number of declaratory statements

7 Althoughb the issue may be beyoad the scope of the Petiion or the Board's jurisdiction, the Petitioners respectfully
note that the Florida Anti-Kickback Law ziso prohibiis the solichation or scceprance of kickbacks intended 1o
induce paucm referrals, A% s result, [RMH, Susi and potentially the individual members of the Board of Directors
who voted in favar of tee Resolution may be in violation of the Florida’Anti-Kickback Law, as well.

* The Florida couns” interprewstions of Seciion 458.33: an2 simlar statutes have nstead focused largely on whether f
financial argagements constive “Tee-spliting.” Sgz. 4. Prasise Management Assaclares. {nc .y, Oumars. 814 !
S0.2d 1135 (Fie. 2d Dist. C1. App., 1953) (uphelding a practice magagement agreement, under which the manager’s
cornpensation was calcaiated &s a percentage of practiee revenues, as not cunstituting a split-fee arrangement under

F.S.460.413); Practice Managemeni Assaciaies, tne, v, Blickenaderfcs, 18 FLW D2470 (Fla. 2d Dsst. Ct. App.,
1993,
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interpreting Section 458331, none of its vulings appsar to be ¢n point. However, Seetion
458.331, like the Florida Anti-Kickback Law, prohibits behavior substantially similar o that
prohibited by the Federal Anti-Kickback Statute. As a resul, the rulings in Greber and
subsequent federal decisions strongly suggest that the Petdtioners will violate Section 458.331 if
they agree to abandon their outpatiemt radiclogy practice in order to (i) obtain reappointment 1o
the Hospital Staff and, therefore, to continue 10 weat inpatiens and outpatients of IRMH, and (ii)
permit IRMH 1o “caprure™ some or all of the Petitioners’ current patiemts.

In addition, whiie the Board's past declaratory statements do not address eircumsiances
identical to those set forth in the Petition, the Board’s analysis of Section 458.331 is instructive.
The Board has, on several cccasions. approved agreemems under which a physician or physician
group pays for management services based oo a percentage of the physician or group’s revenues
or profits. Sge. eg.. Inze Rew Rogers, & Silver, M.D 's, P.A,, No. DOH-99-0977-DS-MOA

(:959) (pavment of 50% of net collections, up to & monthly mavximum of $10,000. permiuned

because there is no obligation for manager 10 add patients 10 the practice); Inrz Lupdy. 9 FALR

6289 (1987} (percentage-based payments approved because there is no requirernent 1o secure
referrals); gnd In_ze Yozie, 9 FALR 6295 (1987) (pannership may pay rent based, in part, on
profits because agreement does not involve referrals).

In stark contrast 1o these cases, bowever, the Board has consistently held thar, when the
agreement or relarionship in question involves oblipanons 1o refer patients or to increase the
number of patients served by one party 1o the agreement, the agréement or relationship Is in

violation of Section 458331, See Inye Zetgrburg, 12 FALR 1035 (1990) (practice management

-agreement requiring percentage compensation would be perraissible but for requirement that

practice participaie in group of referring clinics); Intg Bakararia, 20 FALR 395 (1998) (practice

13
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managemeni agresment that requires manager to bring patients into medical practice and secure
practice’s access 10 networks is prohibited by Section 458.331).

Under the facts presented in the Petition, [RMH has demanded that the Detitioners
abandon their independemt outpatient medical practice or sell their practice w, among other
parties, IRMH at a price far below fair market value as a condition precedent 1w their
reappointment 1o the Hospital Staff and continued ability to treat IRMH patients. Moreov#é
Susi, on behalf of IRMH and the Board of Directors, has publicly stated that the purpose of the
Resolution and the RFP i§ w0 “capture” the patients currently being served by the Petitioners and
Vero Radiclogy Associates and thereby increase revenues generaed by the [IRMH Deparmment of
Imaging Servicas by up to four million dollars. Under these circumstances, if the Petitioners
afree to comply with the Resoluton and abandon, divest or sell their ourpatient practice,
Petitioners beliave that they would be subject to discipiive by the Board for violation of the
Section 458.331 prohibuion against “paying ... any commission, bonus, kickback or rebate, .
either directly or indirectly, for patienis referred” by IRMH. Importantly, the potential for
discipline is not even a threat ggainst which Petitioners may request indemnity by IRMH.

Y. THE PETITIONERS’ AGREEMENT TO TERMINATE, DIVEST OR
SELL TO IRMH THEIR INDEPENDENT MEDICAL PRACTICE AND
THEREAFTER PROVIDE SERVICES EXCLUSIVELY OR PRIMARILY
AT IRMH WOULD, UNDER THE CIRCUMSTANCES PRESENTED,
CONSTITUTE A VIOLATION QF T7THE FLORIDA PATIENT-
BROKERING STATUTE, SECTION 817.505(1), FLORIDA STATUTES.

Section 817.505(1), Florida Stannes (the “Patieni-Brokering Stamne"), provides, in

pertinent part, that it is unlawful for any person, intluding any health care provider or facility, w

wmmm or cmzage in any splu-fec arrangement, in any form

whatsoever, 1¢_induce the referta! of patients or pationags from a health care
provider or health care {acility (emphasis added).

14
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Fle. Stat. ch. 817,505(13 (2001).

Altkough the Florida couris have not addressed the applicability of the Patient-Brokering
Statute to facts similar to those set forth in the Petition, the Florida legislature has formally
recognized the sirnilarities between the Patient-Brokering Stanne and the Federal Anti-Kickback
Statute by enacting 8¢ an exception to the Patent-Brokering Sietute “any discount, payment,
waiver of payment or payrnent practice not prohibited by 42 U.S.C. §1320a-7b(b) {the federal
-Anti-kickback Statute], or reguladons promulgated thereunder.” Fla, Srat: ch, 817.505(3)(a)
(2000), Furthermore, as noted above, Florida courts have looked 1o federal law in interpreting
similar statutes. The (reber opinion and subsequent federal count decisions, discussed above,
should therefore consxirute- persuasive guidance for the Board.

Under Greber end subscquent federal interpretations of the Federal Anti-Kickback
Suatute, the panie§ to an arrangement in which remuneration of any kind changes hands will
violate the Federal Anti-Kickback Statute if even “one purpose’ of the arrangement is w induce
the referrals of Medicare or Medicaid patients from one pany w0 the other. ireber, at 69,
McClatchey, a1 835, Morsover, the McClarghey decision involved the facilitation by a hospital
administrator of a contract berween the hospital and two physicians, under which the physicians
would provide medice! direcior services 1o the hospital and the physicians, it was hoped, would
be “bringing their patients t¢” the hospital. Mc(Clatchey, et 827. Under those circumstances, the
court found both the hospital administrator and, in & scparate decision, the physicians to be in
v.iolnrion of the Federal Anti-Kickback Starute.

Under the facts set forth in the Petition, IRMH has proposed tha: the Petitioners enter into
an exclusive agreement with IRMH, which would require the Petitioners to shut down, sell or

divest themsejves of their independent medical practice and is expressly intended to help IRMH

15

™ia




L L L

T

DL YUY

FUom=wioe | R MOLLER

+H047536458 T-880  P.Q22/024

capture additional ourpatient revenues. Any such grrangement would, under the McClatchey

decision, expose both the Petitioners and TRMH (including Susi and potentially the Board of

Directors) to lability for violation of the Federal Anti-Kickbuck Statute. Analysis of the same

facts under the Patient-Brokering Sterue also appears likely 1o expose the Petitioners 1o Lahility.
IV. IRMH'S DECISION TO BASE REAPPOINTMENT TO ITS MEDICAL

STAFF ON CRITERIA NOT ENUMERATED IN SECTION 395,0141(4)
CONSTITUTES A VIOLATION OF FLORIDA LAW,

Section 395.01591(4), Florida Statutes (“Section 395.0191(4)”), sets forth ¢riteria thay
must be considered by licensed facilities, including IRMH, in evaluating applications for

appointment or reappointment to such facilities” medical staffs and provides, in pertinent part,

that

The applicant's eligihility for staff membership or clinical privileges shall be
determined by the applicant's background, experience, heslth, waining, and
demonstrated compelepcy; the applicant's adherence to applicable professional
ethics; the applicant's reputation; and the applicant’s ability 10 work with others -
and by such other elzments as determined by the governing board, ¢onsisten) with

1his part
Fla. Stat. ¢h. 395.0191(4) (2001) (emphasis supplied). Morcover, Section 59A-3.217(4)(¢) of the
Florida Adminisative Code (the “Administrative Code™) sets fonh standards for the

sppointment or reappointment to, or dismissal from, a licensed hospital’s medical staff. The

Administrative Code provides, in pertinent pert, as follows:

The goveming body [of the hospital} shall require that eligibility for privileges,
delineation of privileges, and reappointments, be hased on the applicant's
background, experience, healih, training, demonstrated current competence,
adherence 10 spplicable professional ethics, reputation, ability 1o work with
others, ability of the hospital to provide adequate facilities and supportive services
for the applicent and his patients, and such other elements as the governing body
determines that are not incousistent with this part,

Fla. Admin. Code Ann. 1. 59A-3.217(4)(e} (2001).

16
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As more fully set forth above and in the Petition, Susi has, since the date of the Proposed
Resolurion, made statements indicating that the Petitioners may have failed 10 provide medical
services in accordance with quality of care standards set forth in the IRMH Medical Swaff
Bylaws, the IRMH Rules and Regulations and the Policy. However, by lenters dated Auguset 28,
2001 Susi, on behalf of IRVMH, denied the Petitioners’ requests for a hearing under the Policy
and specifically stated that none of the Petitioners have been the subject of an nnfavombler
determination “in cither the reappointment or disciplinary process.”” As noted sbove, the
Petitioners” response is attached as Exhibit 14 1o the Perition,

Aricle IV of the Policy permits IRMH to reduce or revoke the glinical privileges of
Hospital Staff members, or 10 deny them reappointment, under circumstances substantially
similar 1o those enumerated in Section 395.0191(4) and Section 59A-3.217(4)(e) of the Code.
Sge Pet,, €20, In his lerters dated August 28, 2001, Susi, on behalf of IRMH, admits thar none
of the Peritioners have been the subject of, and IRMH's decision to deny them reappointment is
not based upon, “an unfavoreble determination in ... the disciplinary process.” As result, it

appears that IRMH bas determined to deny the Petitioners reappoiniment o the Hospital Staff




based on factors not set forth in the Policy, Section 395.0161(4), ¢r Scetion 59A-3.217(4)e) of
the Code. IRMH is therefore in violation of Florida law.
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Respectfully Submitied,

JAMES J. NORCONK, JR.,M.D.,
PAUL H. SKAGGS, M.D,,

JOANNE W, WERNICKI, M.D., and
H. PAUL HATTEN, IR, M.I2,,
Petitioners.

Flonda Bar Numbcr 0724850
Witliams, Mullen, Clark & Dobbins
Post Office Box {320

1021 East Cary Street

Richmond, Virginia 23218-1320
(R(4) 783 6934

(804) 783 6507 (fax)
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