Final Order No. DOH-05-1085- 0S.M04
FILED DATE - (p -;_IH =0

Departnent of Health

BYNMI&M Coloman
STATE OF H.ORIDA Deputy Agency Clerk
BOARD OF MEDICINE

IN RE: PETITION FOR DECLARATORY STATEMENT OF
RADIOLOGY ASSOCIATES GF SOUTH FLORIDA
P.A., et af

FINAL ORDER
- This matter came before the Board of Medicine (hereinafter the "Board™) on April 2,
2005, in Tampa, Forida, for consideration of the referenced Petition for Declaratory Statement
{attached hereto as exhibit A). The Notice of Petition for Dedlaratory Statement was published
on March 25, 2005, in the Vol. 31, No. 12, in the Forida Administrative Weekly.

The petition filed by RADIOLOGY ASSOCIATES OF SOUTH ALORIDA, P.A. and its 57
member physicians (hereinafter the “Petitioners”) inquired as to whether they met the
Minimum Financial Responsibility Requirements of Section 458,320, Florida Statutes (2004) and
Rule 64B8-12.005, Florida Administrative Code.

FINDINGS OF FACTS

1. Each of the 57 Petitioners are currently licensed as allopathic physicians by the
Board and are subject to the minimum financial responsibility requirements of Section 458.320,
Florida Statutes (2004), and Ruie 64B8-12.005, Florida Administrative Code.

2. The Petitioners each have hospital staff privileges and have elected to fuifill his or
her minimum financial responsibility requirements by obtaining medical malpractice insurance
in accordance with Section 458.320(2)b), Florida Statutes.

3. Effective February 1, 2005, each of the individual Petitioners has obtained medical
malpractice insurance coverage on a group basis under a claims-made physicians and surgeons

professional liability policy (the “Policy™} issued by Continental Casualty Company, an insurer

—
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authorized to issue medical malpractice insurance policies in Florida in accordance with Section
624.09, Florida Statutes. The Policy itself has been issued on forms which have been approved

by the Florida Office of Insurance Regulation in accordance with Chapter 627, Florida Statutes.

4. Under the Policy, Radiclegy Associates of South Florida, P.A., is the “First Narned
Insured,” which is not afforded insurance coverage but is only named to be responsibie for
certain administrative functions arising under the Policy, Each of the individual Petitioners is
included as an individual “Named Insured.” Additional physicians may obtain coverage under
the Policy through an endorsement which lists them as Named Insureds.

5. Each of the individual Petitioners, as Named Insureds, have limits of $250,000 per
medical incident, with an annual aggregate limit per Named Insured of $750,000. In addition
" to the per medical incident and annual aggregate limits of liability per Named Insured, the
limits of the Policy are further subject to a shared policy aggregate limit of $10,000,000 that is
inclusive of defense expenses and any additional benefits afforded under the Policy (the
“Shared Aggregate Limit").

6. The Shared Aggregate Limit, if triggered during the Policy period, further limits
coverage to the Petitioners so that each Named Insured, who had not already met or exceeded
the $750,000 annual aggregate limit under the Policy, will no longer have coverage which

meets the $250,000/$750,000 financial responsibility requirements of Section 458.320(2)(b),

Florida Statutes. *

CONCLUSIONS OF LAW

Y1f, for example, 40 of the individual Petitioners incurred single claims of $250,000 in a
12-month period, the Shared Aggregate Limit would be triggered and the remaining 17
physicians would be left with no coverage at all.
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5. The Board of Medicine has authority to issue this Final Order pursuant to Section
120.565, Fiorida Statutes, and Rule 28-105, Florida Administrative Code.

6. The Petition filed in this cause is in substantial compliance with the provisions of
120.565, Florida Statutes, and Rule 28-105.002, Horida Administrative Code.

7. For purposes of determining standing in this matter, the individual Petitioners,
allopathi¢ physicians licensed pursuant to Chapter 458, Florida Statutes, are substantially
affected persons because failure to comply with the minimum financial responsibility
requirements of Section 458.320(2)(b), Forida Statutes (2004), and Rule 64B8-12.005, Florida
Administrative Code, may result in disciplinary actions against their physician licenses issued by
the Board.

8. Section 458.320(2)(b), Forida Statutes, reads as follows:

458.320 Financial responsibility.—-

® k¥

(2) Physicians who perform surgery in an ambulatory surgical center licensed
under chapter 395 and, as a continuing condition of hospital staff privileges,
physicians who have staff privileges must also establish financial responsibility
by one of the following methods:

L2 38

{b) Obtaining and maintaining professional liability coverage in an amount not
less than $250,000 per claim, with 2 minimum annual aggregate of not less than
$750,000 from an authorized insurer as defined under s. 624.09, from a surplus
lines insurer as defined under s. 626.914(2), from a risk retention group as
defined under s. 627.942, from the Joint Underwriting Association established
under s. 627.351(4), through a plan of self-insurance as provided in s. 627.357,
or through a plan of self-insurance which meets the conditions specified for
satisfying financial responsibility in 5. 766.110. The required coverage amount
set forth in this paragraph may not be used for litigation costs or attorney's fees
for the defense of any medical malpractice claim.
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- 9. Under Section 458.320(2), each physician who chooses to demonstrate financial
responsibility through subsection (b) must each demonstrate that he or she has obtained and
maintained professional liability coverage in an amount not less than $250,000 per claim, with
a minimum annual aggregate of not less than $750,000. Section 458.320(2)(b) does not
provide for any further minimum aggregate limits for either individual physicians or physicians
practicing within a group setting.

10. The Board is of the opinion that under the facts presented above, the Petitioners
have not demonstrated financial responsibility under Section 458.320(2)(b) because the
Policy’s Shared Aggregate Limit, if triggered during the policy period, leaves individual
Petitioners/Named Insureds without the mandated $250,000/4$750,000 coverage. The Board
recognizes that the likelihood of the Shared Aggregate Limit being triggered during the 12-
month period of the Policy is remote, but nevertheless, as long as the possibility exists, the
Board is of the opinion that ail 57 Petiticners cannct demonstrate that they each possess the
$250,000/$750,000 coverage required under Section 458.320(2)(b), Florida Statutes.

This Final Order shaill becorne effective upon filing with the Clerk of the Department of
Health. '

DONE AND ORDERED this __ 83 day of qu’(‘“‘& , 2005.

BOARD OF MEDICINE

CVZ&% e

Larry McPherson, JIr., Executive Director
for Laurie K. Davies, M.D., Chair



NOTICE OF APPEAL RIGHTS
Pursuant to Section 120.569, Florida Statutes, Respondents are hereby notified that
they may appeal this Final Order by filing one copy of a notice of appeal with the Clerk of the

Department of Health and the filing fee and one copy of a notice of appeal with the District
Court of Appeal within 30 days of the date this Final Order is filed.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy' of the foregoing has been furnished by
U. S. Maif to: Marshali R. Burack, Esdquire, Akerman Senterfitt, One Southeast 3rd Avenue, 28®
Floor, Miami, Florida 33131-1715; Wes Strickland, Esquire, Foley & Lardner, LLP, 106 East
College Avenue, Suite 900, Tallahassee, Florida 32301; and by interoffice mail to Edward A.
Tellechea, Senior Assistant Attormey General, PL-01 The Capitol, Tallahassee, Forida 3239-

1050; and Timothy Cerio, General Counsel, Department of Health, 4052 Bald Cypress Way,
BIN AQ2,

Tallahassee, Florida 32399-1703, on this QH +h day of EQM . ,

2005.

Deputy Agency Glerk

F:\Users\ADMIN\ED;T\BOM\Declaratory Statementsvadiology-assoc-south-fiorida, wpd
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STATE OF FLORIDA - noARD &
DEPARTMENT OF HE nwmg\‘ﬂ v
WL
o the Matter of: L No. FILED
A Petition for Declaratary Statement by BEPARTMENT OF M
Radiology Associates of South Florida, P.A., ef al,, DEPUTY

Before the State of Florida, Depeartment of Health,

Board of Medicine
/
TION FOR DECLARA Y STA GARDING COWLIANC.E
SPONSIB Ul NISOF §
58.320, FLORIDA STATUTES {2004) AND RULE 64188-12.005, FILORIDA

MINIST C
The Petitioners, RADIOLOGY ASSOCIATES OF SOUTH FLORIDA, P.A., inchuding each

of the individual icensed physicians named in the st attached hereto as Exhibit A, through
undersigned counsel and purseant to Seetion 120.565, Florida Statutes (2004), and Rule Chapter
28-105, Floride Adminisirative Code, hereby submit this Petition for Declaratory Statement
Regarding Compliance with the Minimwn Finencial Responsibility Requirements of Section

AS58.320, Florida Statutes (2004) and Rule 64B8-12.005, Florida Administrative Code (the
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“Petition”), to the STATE OF FLLORIDA, DEPARTMENT OF HEALTH (the “Department™),
BOARTD OF MEDICINE (the “Board™), and state the following:
1. The address and telephone number of the Petitioners are ag follows:
Radiology Associates of South Florida, P.A.
¢/ Jack Ziffer
2900 North Kendall Drive

Miami, Florida 33176-2118
305-598-5917

2, The name, address, telephone aud facsirmile numbers of the Pertioners for purposes

of this matter shall be that of undersigned counsel as followa:
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Marshall R. Burack, Esq.

Akerman Senterfiit & Esdsan, B.A,

One Southeast Third Avenue, 28 Floor

Miami, Florida 33131

Telephone: 305-374-5600  Facsimile: 305-374-5095

3. Bach of the individual Petitioners is currently licensed es a physician by the Board

and is subject to the mimimum financial responsibility requirerents of Section 458.320, Florida
Statutes (2004), and Rule 6488-12.008, Flprida Administrattve Code. This Petition seeka a
declaratory statement from the Board regarding whether the individual Petitioners have obtaimed
medical malpractice msurance wiich satisfies the minizmo: financial responsibility requirements of
Soction 458.320 and Rule 64B38-12.005. For purposes of determining standing in this matter, the
individua] Petitioners are substantially affected persons because failure to comply with the
minimum financial responsibility requirements of Section 458.320 and Rule 6488-12.005 roay
result in disciplinery actions against their physician licenses jssued by the Board.

4. Pursuant to the requirements of Section 458,320 and Rule 64B8-12.005, the Board

requires icénsed physicians 1o conaplete A Torim enmiled “Fmancial Responsbilty, ™ s sanpie f
which is attached hereto as Exhibit B (the “Election Form™). Each of the individual Petitioners has
hospital staff priviteges and has elected to fulfill his or her minimum financial respensibility
requirements by obtaining medical malpracrice insurance in accordance with Section 458.32002)(b),
which provides in pertinent part as follows:

458.320 Financial responsibrility.—

LE X J

(2) Physicians whe perform surgery in ap ambulatory surgical center censed under
chapter 395 and, as a continuing condition of hospital staff privileges, physicians
who have staff privileges must also establish financial respansibility by one of the
following methods:
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(b) Obtaining and maintaining professional hiability coverage in an amowunt not less
than $250,000 per claim, with 2 minimum snnual aggregate of not Jess than
£750,000 from an authorized insurer as defined under 8. 624.09, from a suzpius Iines
insurer as defined under &. 626.514(2), from a risk retention group as defined under
3. 627.942, from the Joint Underwriting Association established under s, §27.351(4),
through & plan of self-insurance as provided in s. 627.357, or through a plan of self-
insurance which meets the conditions specified for satisfying fmancial respomsibility
in 8. 766.110, The reqguired coverage amount set forth in this paragraph may not be
used for litigation costs or attomey’s fees far the defense of any medical malpractics
claim.

5. Effective February 1, 2005, each of the mdivideal Petitioners has obtained medicat
roalpractice insurance coverage on a group basis under a claims-made physicians and surgeons
professional liability poticy (the “Policy” issued by Contipental Casualty Company, 2o swrer
authorized to issue medical malpractice insurance policies in Florida in accerdance with Section
624.09, Florida Statutes. The Policy itself bes been issued on forms which have been approved by
the Florida Office of Insurance Regulation in accordance with Chapter 627, Florida Statutes.

6.  Under the Policy, Radiology Associates of South Florida, P.A_, is the “First Named

Insured,” which is not afforded msurance coverage but is only named 10 be responsible for certain

an individual ‘“Named Insured.” Additional physicians may obtain coverage under the Policy
throngh an endorsement which Yists them 25 Named Insureds.

7. Each of the individual Petitioners, as Named Insureds, have imits of $250,000 per
medical incident, with an annual aggregste limit per Named Insured of $750,000. In addition to the
per medical incident and anmual aggregate limits of Bability per Named Insured, the limits of the
Policy are firther subject to a shared policy aggregate Yt of $10,000,000 that is inclugive of
defense expenses and any additionsl benefits afforded imder the Policy (the “Shared Aggregate
Limit™).

8 The Petitioners believe that the Policy currently complics and will eontivae to

camply with Subsection 458.320(2)(b). Each of the Petitionars, as Named Insureds, currently has
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anoval coverage inder the Policy of $250,000 per medical incident with a $750,000 anymal
aggrepate imit per Named Instwred. Miiliman, an independent actuarial firm, has eondneted an
actuarial smdy in connection with the propased Policy in which it calculated the expected losses and
expenses for first year coverage, based upon coverage being provided for up to 160 physicians, 8
 substantially greater number of physicians than the 57 Petitioners, who are covered by the Policy
mitially, Assuming coverage for up to 160 physicians of various specialties iocated ip Miami-Dade
County, Milliman's hest egtimate of the expected ultimate oss and allocated Ios; adjustment
expénses for the first coversge year umder the Policy is only $5,250,056, or approximately 53
percent of the Shared Aggrepate Limit With tmly 57 physicians currently covered by the Policy,
expected losses (and Joss adiusunent expense) are less than $2,000,000, only 20 percent of the
Shared Aggregate Limit. Nevertheless, because there is 8 possibility, however remote, that the
Shared Aggregate Limit may be triggered during the Policy period, which wonld Yimit coverage to
the Petitioners under the Policy, the Petitioners are in doubt ax to whether the Policy satisfies the

requirerents of Subsection 458.320(2)b), which requires $250,000/$750,000 limits for physicians

“a

Phe ol S 3

with staff privileges.

9. The Petitioners beljeve thut the Shared Aggregate Limit included in the Policy
should be considered the game 23 any othey limitation or condition which may Iater cut off coverage
under an msurance policy, In that respect, the Petitioners believe that the triggering of the Shared |
Aggregate Limit should be treated in the same mannet s when an individual Named nsured
reaches or exceeds the $750,000 anmual aggregate Kinit under the Policy. Upan triggering the
$750,000 anmual aggregate limit under the Policy, an individual Named Insured would no longer
have coverage under the Policy. The mere possibility that 2 Named Insured may incur three claims
cqualing or exceeding $250,000 in 3 12-month period, resulting in the triggering of the sunual

aggregate limit of $750,000, does not pegate the Policy's compliance with Section 458.320.
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Similarly, the mere possibility that the group of individual Petitioners may incur 40 claims
cxceeding $250,000 in a 12-month period, resulting i the triggering of the Shared Aggregate Limit,
does oot negate the Policy’s corapliancs with Section 458.320.

10.  Furthenmore, cven with the Shared Aggregate Limit, the Policy provides greater
protection to Florida patients than a medical malpractice insurance policy that is obtained from a
minimally capitalized insurer or risk retention group. For exampie, if the individual Petitioners were
to procure coverage without the Shared Aggregate Limit under separate medical malpractice
insurance pobeies issned by a risk retention group or insurer thet only maimains the minimum
capital and surplus of $5,000,000 required for authorization to travsact insurance under the Florida
Insurance Code, such a policy would comply with Subsection 458.320{2)(b) as long aa the policy
provides the $250,000/$750,000 Jimits, cven though that risk retention group or insurer would
probably become insolvent well before the individual Petitioners experienced the samie 40 claims
equal tc or exceeding $250,000 that it would take 10 trigger the Shared Aggregate Limit under the

. Policy. In fact, it would only take 20 maximum payout claims at $250,000 to use the capital and

-

-

surplus of a minimally capitalized insurer or risk retention group. By contrast, the Policy has been
issued by & financially strong insurance company, Continental Casualty Company, an affiliate of
CNA, which has an AM Bext rating of “A." Moreover, the reasonableness of ihe Shared Aggregate
Limit has been evaluated by the independent actnarial firm of Milliman USA. Based an the
Miiliman report, the likelihood of the Shared Aggregate Limit being mggered dming the 12-month
period of the Policy is remote. Accardingly, the level and quality of caverage provided to the
Petitioners under the Policy ars, at the very least, adequate 10 satisfy the minimum firnancial

responsibility requizements of Section 458.320 and Rule 64B3-12.005.

J,:.

o RS

r ., “.
A AT T
TR asp e, S0

[y

-

ol

- 2
I T
i I

Hy
T e BTOR

- N .
P r;}_‘.,
%

I
Ean EN ey

ST
L e oy

|
e mt et
DI
IS,

P A
- 4

o
P
. .'- .



MAR-15-20B5 18:59 FLORIDA BORRD OF MEDICINE 858 488 @596 P.B5/11

WHEREFORE, the Petitioners respectfully request the Board to grant this Petition and :
issue & declaratory statement that: -’4
With respect 1o each of the individual Petitianers, the Policy s ot

‘described in the Petition complies with the minimum financial
responsibility requirements of Section 458.320, Florida Statutes, -
and Rule §4B8-12.008, Florida Administrative Code. s

bl

Respectfully submitted this ﬁf‘aayomﬂch 2005. B
Ploslivt G

MARSHALL R. BURACK, ESQ.

AXERMAN SENTERFTIT & EIDSON, P.A. G

One Southeast Third Avenue, 28th Floor R

Mismi, Florida 33131 W

Tetephonc: 305-374-5600 i

Facsimile: 305-374-5095
ATTORNEY FOR THE PETTTIONERS
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Radiology Associates of South Fiorida, P.A.
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Bener, Bruce

Beibel, Bejamin

M.D.

Benenati, James

MD.

Braun, Ira

M.D.

Cantor-Thorpe, Amy

Csrbot-Flores, Elsy

MD.

Chan, Darmy

M.D.

Chaneles, Margaret

Connors, John

Convers, Alberto

MD.

Diez, Juan Carlos

MD.

| Elgarrcsta, Lawrence

M.D.

Femeandez, Pedro

MD.

Fields, Jonathan

MD

Gordon, Rabert
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" | Greenhouse, Randey

MD.

Creve, James

M.D.

Hames, Ronald

M.D,

 Inampudi, Praguna

MDD,

Iparragnirre, Maria

MD.

Janowitz, Warren

MD

Katzen, Barry

MD.

MD.

Koenigsberg, Pau

Luedemann, Krisien

MD.

Malave-Vida) bvan

| Martinez, Maria Piler

MD.

McAndless, Megan -

MD.

Messinger, Jopathan

Messinger, Neil

Mever, Ryan

M.D,

Moses, Michael

M.D.

| Nadel, Lyn
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 Parilla, Victor

Podrasky, Ann

Powell, Alex

MD.

Quickert, Timo MD.

| Quiros-Mesa, Anamary M.D.
Rabassza, Antonio M.D.

Roszler, Myer MD.

Rubin, Jonathan MD.

Sarouels, Shaun

Silberman, Michael

Stamler, CEfF

Stokes, Normsn

Tizo)-Blanco, Dolores

Vuong, Hao

| Whitley, Amy

| Zemel, Gerald

Liffer, Jack
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FINANCIAL RESPONSIBILITY

NAME: LICENSE NUMBER:
Financial Responaibilicy options ors divided info two esteporios, coversge snd exemnplioos. Choose ooty soe opdon of the
tens provided pursuaet to 1458320, Floride Slatutes,

.

.
Peon
T

OPTION I FINANCIAL RESPONSIBILIFY COVERAGE

1. 1 do not have bospita) staff privileges sod I have emtablished an frrevocabla leter of aredit or gu escrow accowHt bn an amongt
of $100,000/$300,000, in accordance with Chapter 675, F. 5, i a letter of codit and & 62552, F. 8, for o cxcrow
oot

T2 1 havs hospimi saff privilepes and 1 heve estblished m fmevocable forter of eredit o cuyoW froourt in oo knotart of
$250,000/5730,000, th sccontauce with Chapter 875, F. 8, for & lemr of cedit anid 5. 625.52, F. 5., for e €3¢row aceoumt.

1.t do g have hospital siaff privileges end T have obtained and maintain professions] lishillty coversge in #n ameoys oot s
than $100,000 per clapm, with a minimmo ez sgeregee of not less #an $300,000 from an suthyrized ingores 4 delined
wader 3, 62406, T, 5., from a suoplos lines insurer a8 dafined wndery 3, 626.814(2), F.3, from v risk resention grovp ag .
deftned under 5. 627.942, F.5., Goan the Joim Underwriting Amocistion establithed under x. 627.351(43, F. 8, or through @ T
plan of celf-insumanes o4 provided in 3. 627.357, F.8,

[J4. 1 have hospiel snfFprivileges and T have professional isbility coverage in en amaunt not lees than $240,000 pey clhtim, witha
minimum soomn) aggregate of not less fan $750,060 from &n authorized Instrer a8 defined tmder 5. 624.09, F. 3., fiom &
surphua liney inwurer 23 dafined under 4. 626.914(2), P. S., from & rist retention groun as defined under s, 627542, F 8, from

the Joint Underwrising Associstion established under ¢ 627.351(4), F. S, or through a plan of self insuranee ay provided in
16271357, F 8.

35 I bave slected not to carry modical malpractice intmente, however, 1 agres 1 sstisfy muy adverss judgemens op © &
Rinimum amounts pursuant 10 3. 458.32005Xg) 1 or 459.008505)2) 1, F. 8. I undesmand they | nnm either post notior in the
form of 2 “sign" prominendy diplayed in the recention wres of provide s writtep statement {6 A%y perton to whom medieal
strvices are bejng provided that T bave decided not to carry medics) matpructict insursoee. I undenand that soch 2 xign
or notice moe conzain the warding apectfied in 5. 458.320(5Xg) or 452.0085(5)(), F. §.

OPTION H: FINANCIAL RESPONSIBILITY EXEMFTIONS

AW KT

e

<. e
[P

) N lmﬁgmﬁcm exclusively 23 en officer, croployes, or 8gers of the faders) goverment, or of the £t of 18 Agencits or
subdivisions.

-
sars

~

AL 5;?;’::’;‘..-»

[J2 Tiold & limited Hoense issocd prarseant w 5. 458.317 o 459.0075, F. S, ond practios oty underthe seope of the Hmped
license.

s~
s
o,

33 1 practics only in conjuncrion with my teachiog duties st an sceredited medical tchool or it paching bospitals.
(Intesn® and residents do oot qualify for thiy exempion).

e

R

R R Y s

D34 1 oot practice medicine in the State of Fisrida.

Ds. T meet 21l of the following crileris:
{a) L parve hiald ap ective Berss to practice o Mis siate of apother stre or some combination fereef for mate than 15 yeerg.
{b) I am retived or maintin put time practict of no more then 1000 patient contact hotrs per year. '
() ] have hed po more then two claims resulting in an indemnity exceeding $25,000 within the previgus five-year period,
(d} 1 husve not beeo conviced of o plad guilty or nolo contepders to anry criminal violation specified in s A58 or £.459, 2. 8.
{€) I have not been subjent, within the past ten years of practice, ® Hoetse mevocation o7 suspention, protaton for o pesod of
drree)'efftorIonger.ararwcfssmwmfmaviotatimnfChapm458m459,F,S.,ormamdianlprm.cadcf
enother jurisdiction, A repitaiony agency's acceptance of a relinguithmen of licente ipuhtion, consent orler or sther
sm_cﬁadlnmpmcworhmidpaﬁmomnmdﬂmmmammaﬁmmmmmudu
8£1:07 8g3inst a licmse. 1 undernnd if 1 ot claiming an exceprion nndey thiz section dat 1 must cither post notice $ the
t‘omf of a sign, prominently displuyed in the reeeption area or provide » wrinen stmement i ALY parson 1o whot mellica!
servites are beang provided, thar T bave decided not 10 carry medital malpractite insurance”. { undersiend such 8 %ign
or notice must conain thy wording specHied in 3. 458.320(5)7)7 or 459.0085(SXA)7, F. 8.
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CHAFPTER 64B8-12 FINANCIAL RESPONSIBILITY

64B3-12.00!  Applicabiiity.

64B3-12003  Definitions,

64B8-12.005 Procedures.

64B8-12,006  Lnsurance: Ocourrence or Prior Acts Coverge. (Repealed)
64B3-12.007  Exemptians for Persons Not Practicing in Florids, Change of Status.

64B8-12.001 Applicability.
Pursuart to Section 458.320, F.3., as amended by Section 47, Chapter 86-160, Laws of Florida, every person who seeks the
issuance, renewal, or reactivation of an active license ta practics medicine shall demonstrate finaneial responsibility to pay claims
and costs ancillary thereto arising our of the rendering of, or the failure o render, medicai care or services, Any person who claims

1o be exempt from the financial responsibility requirements of s said statute, shsll have the bunden of proving that he meeis the
criteria for the claimed exemption.

Specific Authority 438 309, 438.320 5. Lenw Implemenzed 438,320 FS. History-New 3-15-87, F armerly 2 DA-#0.001, §1F6-40 001, 55R-12.001.

4183-12.603 Definitions.
The t2mm “paticnt cantact hows,” as used in Section 458.320(5X5)2., S, 25 amended by Section 47, Chapter 86-160, Laws of
Florida, means the number of hours during which the physician 15 involved in direct patiert care or is performing patient care
sctivities, inchuding, but not limited to, completing patient records and feviewing laboratory reponts.

Specific Authority 438 309, 458.320 FS. Law Implemented 458 320 FS, History-New 3-15-87, Formerly 2 IM-40.003, 61F6-40.003, 59R-12.003.

64B8-12.005 Procedures.

(1)(a) At the time a persan secks initial licensure or reestivation of an inactive licanse thal person must show compliance with
the requirements of Section 458.320, F.S., as amended by Chapter 86-160, Laws of Flovida, before a license, or an sctive license,
respectively, shall be issued. .

{b) During the license rencwal period of each biennium, an spplication for renewal wiil be mailed to each licenses ot the last
address provided to the Board. Fajlure to jeceive any notification during this period does mot relieve the licensee of the
responsibility of meeting the financial responsibility or license renewal requirements,

(ZX2)} The application for initial licensure, renewsl, or reactivation shall include a form on which the licensee shalt make a
notarized Written statement asserting that he or she i3 in compliance with the financial responsibility law and identifying the form of
compliance (escrow account, insurance, or letter of credit} or asserting that he or she is exempt from the requirements of financial
responsibility and identifying the claimed exemption (govemment employee, inactive licensee not practicing in Florida, holder of
limited license, license or centificate holder practicing only in conjunction with teaching dutics, active licensse not practicing in
Florida, retiree or pant-time practitioner, licenses who agrees to pay adverse judgment). The short-phrase tenns used in the
preceding sentence are only for purposes of identificetion; each licenses is responsible for reviewing the full and exact
requirements for each method of compliance ot delineation of exzmption and for determining his compliance er eligibility based on
the complete statutory language,

{b) The Lcenses must retain such writisn docwmentation as may be necessary to prove his or her compliance with or exemption
from the financial responsibility requirements for 8 period of not iess than 7 years and must provide such documentation to the
Board or its agent upon request The Board will audit 2t random a number of Loensees s ngoessary to assure that the financial
responsibility requirements are met.

(3) EACH LICENSEE MUST NOTIFY THE BOARD IN WRITING OF ANY CHANGE OF STATUS RELATING TO
FINANCIAL RESPONSIBILITY COMPLIANCE OR EXEMPTION AT LEAST 10 CALENDAR DAYS FRIOR TO THE
CHANGE.

(4) The failure to documen compliarce with or exemption from the financial responsibility law upon request, the furmishing of
false or misleading information, or the failure to timely notify the Board of a change-in status shall be grounds for disciplinary
action up to and including license revocation

Specific Authority 458 309, 458.320 F5. Low bnplemented 458 320 FS. History-New 3-15-87, Formaerly 2 IM-40.005, 61F6-40 003, 55R-12.005.

6488-12 007 Exemptions for Persons Not Practiting in Florida; Change of Stafus.

Persons who are not practicing medicine in Florida may be exempt from compliance with the financial responsibility requirements
pursuant to Section 458.320(3)(b), {ticensees with inactive licenses) or 438.320(5)(e), F.S. (licersecs with active licenses)

{13 A licensce who has claimed an exemption based on the fact that the license {8 inactive and the lisensce is ot practicing
medicine in Florida and who applies for resctivation of the medical license must, in addition to the other requirements for
reactivation, submit an affidavit stating tat he of she has no unsatisfied medical malpractice judgments or settlements a1 the time of
application for reactivation.
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select Year: 2004 - @

The 2004 Florida Statutes

Title 20004 Chapter 458 Yiew Entire
REGULATION OF PROFESSIONS AND MEDICAL Chapiar
OCCUPATIONS PRACTICE

458.320 Financial respansibility.--

(1) As a condition of ticensing and maintaining an active license, and prior to the ksuance or renewal of
an active license or reactivation of an inactive licensz for the practice of medicine, an applicant must
by one of the following methods demenstrate to the satisfaction of the board and the department
financiat responsibility to pay clalms and costs ancillary thereto arising out of the rendering of, or the
failure to render, medical care or services:

(=) Establishing and maintaining an escrow account consisting of cash or assets eligible for depasit in
accordance with s, §25.52 in the per claim amounts specified in paragraph (b). The required escrow
amount set forth in this paragraph may not be used for litigation costs or attomey's fees for the defense
of any medical malpractice claim.

{b) Obtaining and maintaining professicnal liability coverage in an amount not less than $100,000 per
claim, with a minimum annual aggregate of not less than $300,000, from an authorized insurer as
defined under s. 624,09, from a surplus Unes tnsurer as defined under s. §26,914(2), from a risk
retention group as defined under s. 627,942, from the Joint Underwriting Assoctation established under
s. £27,351{4), or through a plan of self-insurance as provided in s. §22.157. The required coverage
amount set forth In this paragraph may nct be used for litigation costs or attorney's fees for the defense
of any medical malpractice claim.

(c) Obtaining and maintaining an unexpired, irrevocable tetter of credit, established pursuant to
chapter 675, in an amount not less than $100,000 per daim, with a minimum aggregate avaitability of
credit of not less than $300,000. The letter of credit must be payable to the physician as beneficlary
upon presentment of a final judgment indicating liability and awarding damages to be paid by the
physician or upon presentment of a settlement agreement signed by all parties to such agreement when
such final judgment or settlement is a result of a claim arising out of the rendering of, or the failure w0
render, medicat care and services. The \etter of credit may not be used for litigation costs or attorney's
fees for the defense of any medical malpractice claim. The letter of credit must be nonassignabte and
nontransferable. Such letter of credit must be issued by any bank or savings association organized and
existing under the laws of this state or any bank or savings association organized under the laws of the
United States which has its principat place of business in this state or has a branch office that s
authorized under the taws of this state or of the United States to recaive deposits in this state.
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{2) Physicians whe perform surgery in an ambulatory surgical center licensed under chapter 395 and, as
a continuing condition of hospital staff privileges, physicians who have staff privileges must also
establish financial responsibility by one of the foliowing methods:

{a}) Establishing and maintaining an escrow account consisting of cash or assets eligible for deposit in
accardance with s. 625.52 in the per claim amounts specified in paragraph (b). The required escrow
amount set forth in this paragraph may not be used for litigation casts or attorney’s fees for the deferse
of any medical malpractice claim.

(b) Obtaining and maintaining professional liability coverage in an amount not less than 5250,000 per
claim, with a minimutm annual aggregate of not less than $750,000 from an authorized fnsurer as defined
under s. 624.09, from a surplus lines insurer as defined under s. £26,914(2}, from a risk retenticn group
as defined under s, 627,942, from the Joint Underwriting Association established under s. §27.35144),
through a plan of self-insurance as provided in s. 622,357, or through a plan of self-insurance which
meets the conditions specified for satisfying financlal responsibility in s. 766,110, The required coverage
amourt set forth in this paragraph may not be used for (itigation costs or attorney’s fees for the defense
of any medical maipractice claim.

{c) Obtaining and maintaining an unexpired frrevocable letter of credit, established pursuant to chapter
675, in an amount not less than $250,800 per claim, with a minimum aggregate availability of credit of
not less than §750,000. The letter of credit must be payable to the physician as beneficiary upon
presentment of a final judgment indicating liahility and awarding damages to be paid by the physician or
upon presentment of a settlement agreement signed by all parties to such agreement when such final
judgment or settiement ts a result of a claim artsing out of the rendering of, or the failure tc render,
medical care and services, The letter of credit may not be used for litigation costs or atterney’s fees for
the defense of any medical malpractice claim, The letter of credit must be nonassignable and
nontransferable. The letter of credit must be bsued by any bank or savings association organized and
existing under the laws of this state or any bank or savings association organized under the laws of the
United States which has its principal place of business in this state or has a branch office that is
authorized under the (aws of this state or of the United States to receive deposits In this state.

This subsection shall be inclustve of the coverage in subsection {1).

(3)(a) Meeting the financial resporsibility requirements of this section or the criteria for any exemption
from such requirements must be established at the time of issuance or renewat of a ticense.

{b) Any person may, at any time, submit to the department a request for an advisory opinion regarding
such person’s qualifications for examption.

{4)a) Each insurer, self-insurer, risk retention gioup, or Joint Underwriting Association must promptly
notify the department of cancellation or nonrenewal of insurance required by this section. Unless the
physician demonstrates that he or she is ctherwise in compliance with the requirements of this section,
the department shall suspend the license of the physician pursuant to ss. 120,569 and 120,57 and notify
all health care facilities licensed under chapter 395 of such action. Any suspension under this subsection

hitp:/fwww leg state fl.us/statutes/index.cfim?App mode=Display Statmte&Search String=... 3/15/2005
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remains in effect until the physician demonstrates campliance with the requirements of this section. If
any judgments or settlements are pending at the time of suspension, those judgments or settiements
must be paid in accordance with this section unless otherwise mutuzlly agreed to in writing by the
parties. This paragraph does not abrogate a judgment debtor's obligation to satisfy the entire amount of
any judgment,

{b) If financial responsibility requirements are met by maintaining an escrow account ar letter of credit
as provided in this section, upon the entry of an adverse final judgment arising from a medical
malpractice arbitration award, from a claim of medicat malpractice either in contract or tort, or from
noncompliance with the terms of a settlement agreement arising from a daim of medical maipractice
either in contract or tort, the licensee shall pay the entire amount of the judgment together with ail
accrued interest, or the amount maintained in the escrow account or provided in the fetter of credit as
required by this section, whichever §s less, within 60 days after the date such judgment became firal
and subject to execution, uniess otherwise mutually agreed to in writing by the parties. If timely
payment is not made by the physician, the department shall suspend the license of the physician
pursuant to procedures set forth In subparagraphs (5){g)3., 4., and 5. Nothing in this paragraph shall
abrogate a judgment debtor’s obligation to satisfy the entire amount of any judgment.

{3) The requirements of subsections (t}, {2}, and (3) do not apply to:

{a} Any person licensed under this chapter who practices medicine exclusively as an officer, employee,
of agent of the Federal Government or of the state or its agencies or its subdivisfons. For the purposes
of this subsection, an agent of the state, its agencles, or its subxdivisions s a person who s eligible for
coverage under any self-insurance or insurance program authorized by the provisions of s, 768.28(16).

{b} Any person whose license has become fnactive under this chapter and who is not practicing
medicine in this state. Any person applying for reactivation of a license must show either that such
licensee maintained tail insurance coverage which provided liability coverage for incidents that occurred
on or after January 1, 1987, or the initial date of licensure in this state, whichever is later, and
incidents that occurred before the date on which the license became inactive; or such licensee must
submit an affidavit stating that such licensee has no unsatisfied medical malpractice judements or
settlements at the time of application for reactivation.

(€} Any person holding a limited licanse pursuant to s. 458.317 and practicing under the scape of such
limited liceqse.

(d) Any person licensed or certified under this chaptar who practices only in conjunction with his or her
teaching duties at an accredited medical school or in its main teaching hospitals. Such person may
engage in the practice of medicine to the extenl that such practice is incidental to and & necessary part
of duties in connection with the teaching position in the medical schoot.

(e} Any person holding an active license under this chapter who is not practicing medicine in this state.

If such person initiates or resumes any practice of medicine in this state, he or she nust notify the
department of such activity and fulfill the financial responsfbility requirements of this section before
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resuming the practice of medicine in this stite.
(f) Any person holding an active license under this chapter who meets all of the following criteria:

1. The licensee has held an active license to practice in this state or ancther state or some combination
thereof for more than 15 years.

2. The licensee has either retired from the practice of medicing or maintains a part-time practice of no
more than 1,000 patient contact hours per year.

3. The licensee has had no more than two daims for medical malpractice resulting in an indemnity
exceeding 525,000 within the previous 5-year period.

4. The licensee has not been convicted of, or pled guiity or nolo contendere to, any ariminal violation
specified in this chapter or the medical practice act of any other state,

5. The licensee has not besn subject within the tast 10 years of practice to ticense revecation of
suspension for any period of time; probation for a period of 3 years or longer; or a fine of $500 or more
for a violation of this chapter or the medical practice act of another jurisdiction. The regulatory
agency's acceptance of a physiclan's relinquishment of a license, stipulation, consent order, or other
settlement, offered in response to or in anticipation of the filing of administrative charges against the
physician’s license, constitutes action against the physician's license for the purposes of this paragraph.

6. The licensee has submitted a form supplying necessary information as required by the department
and an affidavit affirming compliance with this paragraph.

_7. The ticensee must submit biennially to the department certification stating compliance with the
provisions of this paragraph. The licensee must, upon request, demonstrate o the department
information verifying comptiance with this paragraph.

A licensee who meets the requirements of this paragraph must post notice in the form of a sign
prominently displayed in the reception area and clearly noticeable by all patients or provide a written
statement to any person to whom medical services are being provided. The sign or statement must read
as follows: "Under Florida law, physicians are generally required to carry medicat malpractice insurance
or atherwise demonstrate financial responsibility to cover potential claims for medical malpractice.
However, certain part-time physiclans who meet state requirements are exempt from the financial
responsibility law. YOUR DOCTOR MEETS THESE REQUIREMENTS AND HAS DECIDED NOT TO CARRY
MEDICAL MALPRACTICE INSURANCE. This notice is pravided pursuant to Florida law.”

(2) Any person holding an active license under this chapter who agrees to meet alt of the following
criteria:

1. Upon the entry of an adverse final judgment arising from a medicat malpractice arbitration award,
from a claim of medical malpractice either in contract or tort, or from noncompliance with the terms of
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a settlement agreement arising from a claim of medical malpractice either in cantract or tort, the
ticensee shall pay the judgment crediter the lesser of the entire amount of the judgment with all
accrued interest or either $100,000, if the physician is licensed pursuant to this chapter but does not
maintain hospital staff privileges, or 5250,000, if the physician is licensed pursuant to this chapter and
maintains hospital staff privileges, within 60 days after the date such judgment became finai and
subject to execution, unless otherwise mutually agreed to in writing by the parties. Such adverse finat
Judgment shall include any cross-claim, counterclaim, or claim for indemntty or contribution arising
from the claim of medical malpractice. Upon notification of the existence of an unsatisfied judgment or
payment pursuant to this subparagraph, the department shall notify the licensee by certified mail that

he or she shall be subject to discipiinary action unless, within 30 days from the date of mailing, he or
she elther:

a. Shows proof that the unsatisfied judgment has been paid in the amount specified in this
subparagraph; or

b. Furnishes the department with a copy of a timely fited notice of appeal and either:
(1) A copy of a supersedeas bond properly posted in the amount required by law; or

(1) An order from a court of competent jurisdiction staying execution on the final judgment pending
disposition of the appeal.

2. The Department of Health shall issue an emergency order suspending the license of any licensee
who, after 30 days foliowing receipt of a notice from the Department of Health, has failed to: satisfy a
medical malpractice claim against him or her; furnish the Department of Heatth a copy of a timely filed
natice of appeal; furnish the Department of Health a copy of a supersedeas bond properly posted in the
amount required by taw; or furnish the Department of Health an order from a court of competent
jurisdiction staying execution on the final judgment pending disposition of the appeal.

3. Upon the next meeting of the probable cause panel of the board following 30 days after the date of
mailing the notice of disciplinary action to the licensee, the panel shall make a determination of

whether probable cause exists to take discipiinary action against the licensee pursuant to subparag'raph
1.

4. If the board determines that the factual requirements of subparagraph 1. are met, it shall take
disciplinary action as it deems appropriate against the licensee. Such disciplinary action shall include, at
a minimum, probation of the license with the restriction that the licersee must make payments to the
Judement creditor an a schedute determined by the board to be reasonable and within the financial
capability of the physician, Notwithstanding any other disciplinary penalty imposed, the disciptinary
penalty may include suspension of the license for a period not to exceed 3 years. In the event that an
agreement to satisfy a judgment has been met, the board shall remove any restriction on the license.

5. The licensee has completed a form supplying necessary information as required by the department.
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A licensee who meets the requirements of this paragraph shall be required either to post notice in the
form of a sign prominently displayed in the reception area and clearly noticeable by all patients or to
provide a written statement to any person to whom medical services are being provided. Such sign or
statement shall state: “Under Florida law, physicians are generally required to carry medicat malpractice
insurance or otherwise demonstrate financial responsibility to cover potential claims for medical
malpractice. YOUR DOCTOR HAS DECIDED NOT TO CARRY MEDICAL MALPRACTICE INSURANCE. This is
permitted under Florida law subject ta certain conditions. Florida iaw impeses penalties against
noninsured physicians who fail to satisfy adverse judgments arising from claims of medical maipractice.
This notice is provided pursuant to Florida law.”

{(6) Any deceptive, untrue, or fraudulent representation by the licensee with respect to any provision of
this section shall result in permanent disqualification from any exemption to mandated financial
resporsibility as provided in this section and shall constitute grounds for disciplinary action under s.
458,331,

{(7) Any licensee who relles on any exemption from the financlal resporsibility requirement shall notify
the department, in writing, of any change of circumstance regarding his or her qualifications for such
exemption and shall demonstrate that he or she & in compliance with the requirements of this section.

(8} Norwithstanding any other provision of this section, the department shall suspend the ticense of any
physician against whom has been entered a final judgment, arbitration award, or other order or who has
entered into a settlement agreement to pay damages arising out of a daim for medical malpractice, if
ail appellate remedies have been exhawsted and payment up to the amounts required by this section has
not been made within 30 days after the entering of such judgment, award, or order or agreement, until
proof of payment is received by the department or a payment schedule has been agreed upon by the '
physician and the claimant and presented to the department. This subsection does not apply to a
physician who has met the financial responsibility requirements in paragraphs (1)(b} and {2){b).

{%) The board shall adopt rules to implement the provisions of this section.

History.--ss. 27, 50, ch. 85-175; ss. 47, 67, ch. 86-160; 5. 26, ch. 86-245; 5. 72, ch. 88-1; s, 2, ¢h. 90-
158; 5. 184, ch. 91-108; 5. 39, ch. 91-220; 5. ¢, ch. 91-429; 5. 106, ch. 94-218; 5. 217, ch. 96-410; s.
1089, ch. 97-103; s. 144, ch. 97-237; 5. 104, ch. 97-261; 5. 12, ch. 97-164; 3. 20, ch. 97-273; 5. 9, ch. 98-
166; s. 116, ch. 2000-153; 5. 20, ch. 2001-277; s. 23, ch. 2003-416; 5. 75, ch. 2004-5.
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