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STATE OF FLORIDA
BOARD OF CHIROPRACTIC MEDICINE

IN RE;
FRED QUINTANA, D.C.
PETITION FOR DECLARATORY STATEMENT

FINAL ORDER
DECLARATORY STATEMENT

On January 10, 2006, Petitioner filed a Petition for Declaratory Statement with the
Board of Chiropractic Medicine, pursuant to Section 120.565, Florida Statutes, and
Chapter 28-105 of the Florida Administrative Code. The Petitioner inquired whether a
licensed chiropractic physician can delegate the use of physical modalities, such as hot
packs, electrical muscle stimulators, ultrasound therapy devices, and mechanical massage
to an unlicensed, but trained assistant, under Section 460.403(9)(a) and (¢), Florida
Statutes.

THIS MATTER came before the Board for final action at a duly-noticed public
meeting on February 10, 2006, in Jacksonville, Florida. Petitioner was not present, but
was represented by counsel, Robert Trilling, Esq. Paul Lambert, Esq. made an
appearance on behalf of the Florida Chiropractic Association, upon a motion to intervene.
The motion to intervene was GRANTED.

Findings of Fact

I Petitioner is a licensed chiropractic physician in Flonda.
i Petitioner intends to employ unlicensed but trained assistants to administer

physical modalities, to include the use of hot packs, electrical muscle stimulators,



ultrasound therapy devices, and mechanical message, as delegated by the Petitioner under
his direct supervision.

Conclusions of Law

I. The Board of Chiropractic Medicine has authority to issue this Final Order
pursuant to Section 120.565, Florida Statutes, and Rule 28-105, Florida Administrative

Caode.

2. The Board recognizes that pursuant to State Farm Mutual Automobile

Insurance Company vs. Universal Medical Center of South Florida, Inc. 881 So.2d 557

(Fla 3" DCA 2004), the Court was posed with the question as to whether unlicensed
medical assistants could administer physical therapy modalities, including the application
of hot packs, electrical muscle stimulations, ultrasound therapy treatments and
mechanical massages, under the supervision of a licensed physician. Id. at 559. The
Court recognized thar the use of such physical modalities fell within the common practice
of chiropractic physicians, osteopathic physicians, allopathic physicians, podiatric
physicians, and massage therapists; and was incidental to the practice, which, pursuant to
Section 486.161(1), Florida Statutes, creates an exemption from the requirement of
licensure as a physical therapist. 1d. at 560

3. Further the Court found that whether such use of physical therapy
modalities could be delegated to unlicensed medical assistants by the respective
physician as part of their practice was a determination properly left to the respective
licensing board, which includes, among the other respective licensing boards, the Board

of Chiropractic Medicine. Id.



4. As such, the Board has determined that as part of the practice of
chiropractic medicine as defined in Section 460.403(9)(a) and (c), Florida Statutes, and

upon authority of State Farm Mutual Automobile Insurance Company vs. Universal

Medical Center of South Florida, Inc. 881 So.2d 557 (Fla 3™ DCA 2004), chiropractic

physicians may lawfully delegate the performance of physical therapy modalities to
assistants who are not licensed, whom the chiropractic physician knows to be trained and
competent to perform such physical therapy modalities under appropriate supervision,

This Order shall become effective upon filing with the Clerk of the Department of

DONE AND ORDERED this & day of D[g , 2006,

BOARD OF CHIROPRACTIC MEDICINE

Health,




NOTICE OF RIGHT TO JUDICIAL REVIEW

A party who is adversely affected by this Final Order is entitled to judicial review
pursuant to Section 120.68, Florida Statutes. Review proceedings are governed by the
Florida Rules of Appeliate Procedure. Such proceedings are commenced by filing one
copy of a Notice of Appeal with the Agency Clerk of the Department of Health and a
second copy, accompanied by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in the Appellate District where
the party resides. The Notice of Appeal must be filed within thirty (30) day sof rendition

of the order to be reviewed.



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Mail to Fred Quintana, D.C., 755 E. 49" Street, Suite 10, Hialeah,
Florida 33013, Robert Trilling, Esq., 5400 S. University Drive, Suite 104, Davie,
Florida 33328; by interoffice mail to Michael T. Flury, Assistant Attorney General,

Office of the Attorney General, PL-01, The Capitol, Tallahassee, Florida 32399-1050;

this Eday of March . 2006,

Deputy Agency Clerk

Frillserast ADSMIN A chaed FluryC a2 10 06 Mecimg DEC - Cuintana wpd
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facsimile
TRANSMITTAL _ ) _
to: Florida Bourd of Chiropraciics; Atin: Joe Baker
fax #: 850922 8876
re: Petition to Board of Chiropractics regurding delegation of dutics
date: Junuary 10, 2006 -
pages: 3, including this covex sheet. RECE”I ED
e Michasal Flurry _

. 850922 6425 JAN 1 0 2006
Dear Board: HMOACE

Plcase find aitached an Amended Petition for Declaratory Statemment to be placed on calendar at the
nextmeeting in facksonville. After speuking with Mr. Flurry, he informed me that the petition needed
to be morc specific as to what laws needed clarifying. Plcase note drat Fla Stat. 460.403(9)a),

450 4:13{9}{1:) and 41'51.} 413{i}[u} ure at igsue ua to how they ere affected by State Furm Mutual
c. 881 So. 2d 557.

It ynu have my qucshuns rngurdmg T.i'us malrnr plm cal) our offive al the | Iow listed number.

Thank You,

Sincerely,

.

Stephen C. Bulldck, Esq.

From the gaek of..,

Staphen C, Buliock
Allarmey

Triling & Asocaies, P.A.
£400 5. Unhversity Drive
Suie 104
Davie. FL 33328
e-mali: BT

Prona: (054 252-5238
Fau: |B54) 252-5259

00952
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PETITION FOR DECLARATORY STATEMENT BEFORE
FLORIDA BOARD OF CHTROPRACTIC MEDICINE

Petitioners: Dr. Fred Quintuna, D.C.
755 E. 49™ Sireat, Suite 10
Hialeah, PL 33013

Phone: (305) 439-9877 EPEINE;
Fux:  (305)681-0154 RECEIVES
Counsel:  Trilling & Associates, P.A. JAN 1 0 2008

5400 5. Univeysity Drive, Suite 104
Davie, FL, 33328

Ehone: (954) 252-5258

Fax: (954) 252-5259

Robert A. Trilling, Esq.

Flu. Bar. No.: 457957

Siephen C. Bullock, Esq.

Pla. Bar. No.; 685305

N rn
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At Issue: 1 Whether under Pla Stat 460.403 (9)(a) a Chiropragtic Physician may

delegule the use ol physical means or physiotherapy, including light heat,

wuler, or exercisd under Pia, Stat. 460,403 (9)(¢c), by way of simple

physical modalities such as hot packs, clectrical muscle stimulators, .
uitrasound therapy devices, and mechanical massage, to a trained, yot fo
unhunuﬂ a.rmmm without vmlanng Fla Stat 460 41 3(1)(u) '

2. : .
MM 881 So. 2d 557 (Fu App. 3 mst 2004) and

its applicabilily w the field of Chiropractics under 460.403(9)z), DI

460.403(9)(c), and 460.413(1)(v). -

. What constitutes direct supervision under Chapter 460 of Tlorida Statutes. o
Background: In State Fayma v, Unjversu), the Third District Court of Appeals authorized

unlicensed ussistants, to administer physical modalities such as hot pucks,
electricul muscle simulators, ultrasound therapy devices, and mechanical massage
“under the direct supervision and responsihility of a physician,” Theé court
reasoned thal these funclions all invelved cither relatively simple modalities
performed to assist the physictan with patient treatments or the use of stundard
medical equipment. The physician in State Farm v, Universyl wus » medical
doctor,

The 3V D.C.A. in that case used slatule 486.161(1) Lo make thair
determination. They determined that according to that statute, all physicul
thcrapa.sis must be licensed with th= state WWM

18 profession under the statutes :
upplicuble to the profession of chiropractic physician, podiatric physician, doclor B
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or medicine, mussage therapist, nurse, osteopathic physician or surgeon,
occupational therrpist, or naturopath.” Siate Farm v, Unjversul 881 So. 2d pg, 360.

Although the State Parm v, Univergal cuse stated that administering thesc
physical modalities “also fell within the common praciica of chiropractic
medicine,” it further stated that “whether or not the physical therapy the medical
asgistants performed fell within the scape of the supervising physiciun's pructice Is
a determination properly left lor the respective licensing boards of medicine
that discipline physleians for the physician's improper delegation of duties.”
Supra 881 So. 2d pg. 560. It is for these reazons that Dr. Fred Quintunn, D.C. is
petitioning the Board of Chiropractics to determine whether such physical
modalities folls under chiropraclics and whether a licensed chiropruetic physiciun
may delegate such duties 1o an unlicensed yel rained assistant,

Unitcd Automobile has successfully urgued to a court lower than the 3"
D.C.A. (11" Circuit) that the Stare Furm cuse is limited 1o medical doclors
supervising medical assistants because both fall under Chapier 458 of Florida
Statutes. This directly conflicts with what is stated in State Farm v, Universal and
Florida Statute. Por this reason, Dr. Quintana, D.C. \mah:s o clmf}r the Bourd's
position as Lo the ahove mentioned issucs.

Affect: The delegation of relatively simple physicul modulities by u Chiropructic Physician
lo unlicenscd, yet traincd and supervised assistants is u coromon pructice in the
Statc of Florida. A ruling aguinst such delegution by the Board of Chirapraciics

how this doctor 43 well as many other Chiropractors practice within

i 2]
Trilling & Assodiites, P.A. Dafe
Robert A. Trilling, Bsg,

Fla. Bar. No.: 457057

Stephen C. Bullock, Esq

Fla. Bar. No.: 685305

Caunsels for Petitioner

TOTAL P.24
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