STATE OF FLORIDA
BOARD OF MEDICINE

Fiial Drder No. -DOH.97:076 Dagg '7~ 7-22-97
FILED
IN'RE: THE PETITION FOR Diparuncnt of Healt

DECLARATORY STATEMENT g AGENCY CLERK_
=B &

OF ROBERT STEINBERG; M:D. é ; o Q E)?t,;

/ £ / Deputy Agency Cevc

THIS.CAUSE came before the Board of Mediciie (héicinaficr “Board”) putsuant o
Section 120.565, Florida Statutes, and Rul¢'28-105, Florida Administrative Codé;'on June 6,
1997 for the purpose of considering the Petition for Déclaratory Statement filed o behatf of
Robert’ S;éiﬁbggg;(hethidﬂﬁg; “Petitioner™”); ‘The_.Agtﬁbyf’dt‘Hcaith Care Administraticn
(hereinafter “AHCA™) appeared before the Board for ifie purpdse of participating i the
:t_;sélf;{fdg;{ of the-Petition, Having ¢onisidered the Petition, the argument submitted by counsel for
_t{hﬁ_l_?cﬁt;iqtier, ti;?zﬁ\pgsjfio_ﬁ-”ﬁet forth by AHCA,.and-otheérwise being fully adiii§ezl in the premises,
ﬁj’g-Bqa:d}m‘;iiggs' .the following findings and conclusiors.

1. Petitioner; Robért Steinbérg, is a‘physician licensed in the-State of Florida who
préctices in the'aréa of psychitry.

2, ‘Petitioner is‘cirréntly treating anothier Florida-licerised physician (hereinafier-
““Paticnt’), for severe.anxiety incident to the break up of the Patient’s man;iage, and other,
domiestic tatters. - The Patiént is, not currently ?racﬁcihg;medicme because.of his.condition and
daés not inténd 10 resumé the practice.of médicine-until his psychiatric condition is resolved.. it
‘is possibl¢ that the Patient’s ¢ondition i5:50 severe that'he may be “impaired” as tha't-.jerm ig‘-i;seii.

‘i Section 458.331(1)(s). Florida Statutes,



3, ‘Petitioner recently inquired of the Phiysician Recovery Network (hereinafiér “PRN?)
in order to: gcC§S§:ilgt;tg¢gunent,opﬁans;avaiiah]é:t@?.the'-Paﬁgm. PRN adﬁsed‘Peﬁﬁﬁnér;‘dﬁwé‘s
requirements of Section 458.331(1)(e), Flovida Statites, regarding ihe requirement that licehsees
report to AHCA any, person they krioiw fa be in violation of Chapter 458, Florida Siatiites; of ihe
fules of the Board.

4, Petitioner isiconcérned that the féquifeimint of Section 458:331(1)(e), Florida Statutes;
may cause:a conflict with other statutory réquirements placed upon physicians, :'speéiﬁéaﬂﬁv‘;
Pétitiotier'is conceined about the tonfideniiality requiréménts of Section 455.2415, and .
435.241(2), Florida Statutes.

5. Pétitioner iriquired of the American Medical Association (hereinafter AMA™)as to.
hovv this ¢drniflict tight be resolved undér the AMA s Code of Ethics. The: AMA’s Ethics:
Stanidards Division iifarmally advised Peétitioner.1hat in its opinion, where the Patient is not .
pricti¢ing médicine and theérefore fot placing any patients in imminent-danger; the interest in
maintaining the-confidéntiality of the Patient’s-communications prevails and that the Petitioner.
should not réport the Patiént. However, if the Patient.resumes the practice of mediéing'gnd- :('ips
tb';hny-‘iiﬁﬁéiiméﬁf' pldces patients-at risk of serious injury, the balance.of oonéideraﬁb@sﬁﬁch@s;
in favor of reporting the impaired physician.

6. No paﬂy has asserted that there isﬁny-disputedf-the facts as set forih"_in’th_e ?g;ﬁ:tigni
filéd:in this cause. Neither AHCA, or any other.interested person has requested:a hearing

| Pixi’ﬁﬁani*m Section.120.57, Florida Statutes.
7. This:Petition was noticed by the Board in Volume 23, No. 21,dated May 2319970f ‘

the Florida Administrative Weekly (p. 2636)



CLUSIONS

1. The Board Has jurisdiction Gver this matter pursuaiii to Séction 120.565; Florida
Statutes; and Rule 28-105; Florids Adniinisirative Code.

2: ‘The Petition filed in-this cause is i substantial comiplidnce with the provisions of
SF'C'(‘]%QQJ 20565,Flonda Statutes, and Rule 28-105, Florida Administrative.Code:

3, Sectign458:331(1)(s), Florida Statites, prévides in-pertinerit part that it is,“g_;oqugﬁ_n-
disciplinary detioa by the Board if a licénisee is:

~undblé to practice medicine withi-reasonable skill and safety to patsents
by reason of lllllf:’ss . or as a result'ofiany merital 6r physical condition.

- 4: Section 458:331(1)(e), Florida Statutes, provides grounds fot discipliniary action by
the Boar&:wh’enqur _:a‘_'lfcensee-:féﬁs'tq:

. report to the. department [AHCA] any person who the licensee
*knows is in ‘violation of this. chapter . A freatment provider:
‘approved pussuan jo's. 455261 shall prcmda the department or
consultant-with information in accordatice with the requirements of
5. 455 26}(3),(4) (5), and (6)..

5.: These two provisions, whenread together, clearly appéar to require 4y licerisée.who
.'Epowsf_t?f ;aﬂf?ihc;r{ﬁ.c,&ﬂ@@é?'s impairment, to repoit such knowledde to AHCA., Nathifig in either
- stﬁajp;g_xy;prpviﬁi;)n '3@9$$§5.‘ﬂ1¢ ‘cifcumistances of a phiysician/patiznt relationship between the.

two licensees.

6. Furthermore, Section 455.241(2); Florida Siatutes, provides in peﬂineﬁfpm-rtﬁat

Jthe'medical conditioh of a patiefit miay not be’discusséed with,
any person other than the pahent orthe panent’s legal
representative Or othigr heaith.care:providers.involved in the:care or
treatment of the patient, except-upon written au%honzannn of the
patient. .., Exceptina medlcal ncghgence action‘when a health
care. pmwder is or reasonakly. expects. ta be named as a defendant,
information disclosed to & health care. pracﬁtmner bye patient in'
the course of the care and’ treatment of such patient is confidential



‘and may ba disclosed cnly 10 othef hicalth care providers involved
“in the éareé or treatment of the’ patient, or if permiitted by wmten
'authorxzauon from the patient or compéiled by subpoena . : . for.
which pmper notice has been gwen

7: The Board has consistently acknowledged thc importance of the.confidéntiality‘of
patignt récords that is codified in Section 455.241(2), Florida:Statutes, and it appeirs that the
prohibition against-violating patient-confidentiality runs-exacily counter to the requirément f

Séction 458.33 f(i)(e’},Fi'oﬁdz;\-Stamtes, .i'n‘the"facma““l‘Situatianpgcscnted by .11;je,1£gﬁﬁ§n1;iﬁ this:

protection _oilhe?pubiicrheélth; safety, and'..wgifa{s,-ig an extremely difficult and délicate task..
8- Pétitioner has-suggested that Section 455.2415, Florida Statutes, ddes not provide any

assistance.in determining whed]er‘or'not,Pgiiti?;ner‘c‘an breach the patient/physician’s’

confidentiality-and file areport with AHCA, . Section:455.2415, Florida Statutes, provides that:

Communications betweena _patient and-a psychiatrisi, as defined in's.
394.455(23), shall be held confidential and shall not be disclosed except upon the
request.of the: panent or the patient’s legal representative. Provision. of psychlamc
fecords and- reports shali be govemed by s:455.241. Notwithstanding: any other:
provisions of this section or's..90.503, where:
() A patient is engaged ifi'a treatment relationship with a psychiatrist;
‘(2) Such patient has made an-actual threat to physically harm an identifigble
mcﬁm or victims; and
1{3) The treating psychiatrist makes a chmcal judgment that the patient-has the
appirent capability to ¢oramit such an act and that it is more likely.than- nct that an:
the near future the patient will carry-out that thicat,
the psychmtnst may disclose patiént communications.to the extent necessary'1o,
warn any. potential victim or t6 communicate the threat o a-law éforcement:
agency.

However, ds stated by Chief Judge Schwartz in his dissentin Baynron v. Burglass;’590 So.2d.
446 (Fla. 3d DCA 1991), the Legislature has considered the issues of ce:r;,aintyggc__i‘s_e‘qecylpf’
‘phiysician-palient communications and decided that at least in the circumstances set forth in

Scction 455.24135, Florida-Statutes, such considerations-are-not.well served or are outweighed.



Sipra. ai f4§4f§?.faplﬁxasingﬂi;c-suggegé.tian*brG}hie;flajdgézspﬁw,;m; rather” &éﬁﬁﬁh@%ﬁ_{
duty.1o report should exist, that bearing in mind the demands of commori detenty and i
protection'of life, we'should be asking why.it should'niot. As Chisf Judge Sehwartz observedin
theBoynton case, “Thére is no réason Why 5idt....

5 T thefactua scenario presénted by Pettorer, e Board finds that f the Patent st
practicing m@@i@i;?.éiaﬁﬁ“haﬁ not indicatéd any intention to:do’so priar to'the resolution-of the
Patient's psychiatric condition; theré is s statitory duty imposed on Petitioner to.report the-
Patient to AHCA for violation of Section 458:331(1)(s), Florida Statuses.. However, in the
circunistane wheré thie Patiénit i§ unable to practice medicine with reasonable skill and:safety to
his patiéits by ‘réason of a psychiatri¢'condition, biri resumes or states dn.intention to resume
practicing medicing against Petitionier’s 4dvicé, the Board finds that the requirements of Section
4552815(1),42), 21id (3), Floridé Stanutes, are me and the Pétitioner may report the-Patient to

(AHCA!

WHEREFORE, the Board biéreby finds:that urider the specific facts of the Petition, as set
forth above, the Board’s position'is similar'to that of the AMA, if the Patient is not currently’
practiciiig miedicine, the Petitioner has ho duty ta report the Patient to AHCA, and is notin

* violation:of anystatutory requirement for Filing to-do:so. However, if the Pali‘?ﬁ'ﬁ‘f?m?;s;"i’
“thrétens 16 fesurne ikie practice of medicine while impaired, then Petitioner may report the

. Patient 16 AHCA without violating any statutory obligation. This resolution properlybajmces

‘ In 1hat Secuon 455.2415, Florida Statutés; authorizes a psychiatrist to discloge patient
commumcauans “to-the extent necessary to warn any potential victim” (emphms added) and'to.
the: extent that the Patient’s return 16.the practice of medicine’ would pose a threat to'the: hedlth,
-safety; and welfare of any number of unidentifiable potential victims, a single réport to AHCA

‘would reasonabiy be within the parameters of *“to the eXtent ngcessary to warn., any potential
“victim"as set forth in Section 453, 2418, Florida Stamtes



the-dual purposes of the various @gﬁ]aﬁoﬁjﬁgsigﬁed to protéct-thie public and:to protect the:

confidentiality of the physician-patient relationship.

DONE AND ORDERED s 30 asyof_Alesnl) 1997

BOARD OF MEDICINE

CHAIRMAN

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER 18

EN’ITI'LED TO JUDICIAL REVIEW PURSUANT TO SECTIDN 120.68, FLORIDA
STATUTES REVIEW PROCEEDINGS ARE: GDVERNED BY THE FLORIDA
RULES OF APPLLLATE PRGCEDURE SUCH PROCEEDINGS MAY: BE
COMMENCED BY FILING ONE'COPY OF A NOTICE OF APPEAL WITH THE:
CLERK OF THE AGENCY: FOR HEALTH: CARE ADIVHN{STRA'I'ION AND A
SECONQ CGPY ACCGMPANIED BY T’HE FILING FEES REQUIRFD BY. LAW,,
WITH THE DI S’TR}GT CGURT OF APPEAL IN THE APPELLATE DISTRICT
WHERE THE PARTY RESIDES: OR THE FIRST DISTRICT,.COURT QF APPEAL
THE NOQTICE OF APPEAL: MUST BE FILED AS-BET FORTH ABOVE AND:
WITHIN THIRTY (30) DAYS'OF RENDITION.OF THIS FINAL ORDER.

CERTIFICATE

1_‘;‘-1;%&;\3-?&3‘5! CERTIFY that 4 true and ¢ofrect copy of the foregoing Final Order hias been

ﬁ;x_mi_gh_:ed‘,by i};:s?, Mail to Rabert Steinberg, M.D. ¢/0 Lester'J. Petling; Atiomey at-Law,
Broward Financial Centre, 500 East Broward Boulevard, Suité 1130; Ft. Lauderdile, Florida
33394, and by iiiteroffice delivery t6 Larry G. MéPherson, Jr., Chief Medical -A't'téiﬁeﬁ'é Agency

for Health Care Administration, 2727 Mahan Drive; Tallahassee, Florida 32308, this

dayof y 1997.




AMENDED CERTIFICATE OF SERVICE

THEREBY CERTIEY that-a true and-correct copy of the foregoing Order has béen providediby-

certifiedmail to Robert Steinberg, M.D., 200 West Palmetto; Park Road, Suité:303; Boga Rator,

Fli: 33432, Lester J. Perling; Esquiire, Browardrlfingn;cial Cenitre,. 500 East B{QW@Z :Bouigi(gljﬂ;

‘Svite 1130, Fi. Lauderdale, FL 33394; and interoffice:delivery to Larry McPherson, Jr., Chief.

Attoiniey, 2727 Mahén Drive, Tallahassee;; Florida: 32308-5403, at .or before:5:00 pm, ‘thls

Hai,_f?”éf ’ , 1997..
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STATE OF FLORIDA :
‘ AGENCY FOR HRALTH C.ARE RDHIHISTRATIOH
s BOARD OF MEDICIRE
‘BHCA NO.'
L y
.j; INﬂRE'
Pet:.ta.on For Declaratcry
-$tatement of Robert Steinberg,
. M.D.

! .

PR PETITION POR DECLARATORY STATEMENT
‘Pursuant to Sectidn 120.565 Floride. Statutes and Rulés

‘59R~1.003 and -28-4.001, Florida. Administrative Code, retitioner;

s

; .&.ﬁ:ﬁﬁ wf-mi:..:: ;

ROBERT 'STEINBERG, M.D. ("Dr. Steinberg"), by and through

gt

undersigneéd .counsel- petitipns thée Board of WMedicine for a

Declardtory Statement and says:

; 39’;":«5’;’?‘;* vl
# L5

3L
¥
£

1. "K?he‘Eéi:‘itifone,i is Robert. Steinberg, M:D. For purposés.of

this Petition, Pétitioners address is-that of undersigred cdunsel.
.

i
fy Tl

Tk, T W

ThHe dgency affected by this: Petition is the Agency For

B"ea“}.tj\l_f Care Administration, qurd of Medicine “Board" ye The

e
%

T o
LOPWYSE SRR PREAY. LS,

ion v

.4 statutory provisions on whidh Declaratory Statement -is scqgh;t are
'L1 sectidns 455.741(3y, 455.2415, 458.331(1)(e), 458.33L(11(d),
%;g 458.331 (1j(s) .
by o

R ‘3. Dr: Steinberg is a physician specializing in psychiatry:

T - ‘,{f_ :;?.*

and licensed by’ the state of Florida. Hé currently is treating

4 ‘another -physician ('*Patient‘!',; . iipensgd by the state of -:E"lor-_:i,._d;a_;

‘for severe dnxiety incident to the break up of the Patient’s

marriage, and. other domestic. matters, The PatifhE- is ngt

BROAD and CASSEL

Bmm:d Fimncui Ceatre, Suite 1139, 500 i %ﬂl‘d BM. Fon Lluderdlk. Florids 3339¢ (954) 764.7060 7 Dede {105) NS»B*M




AHCA .NO.

practicing medicine because of his Gonditisn and doss hot.intend ‘o
‘ ;prac‘i:-ifée-' until ‘his psychiatric icohditioh is resolved.  The

Paﬁiieng;e:széj’?ﬁgm‘éntﬁ:i;s not. impaired and he is.capable of determining
| when heis -1,§:1$lé:-. o: unable te practice. Tt is possible that. -the,
~ Patientsscondition is so severe that he’ -m;y' be "impaired" as that
i térm’ is. used in ;‘éec't:::i.qn 4‘5"&1*.-3‘31(}‘! (s), -Florida Statutes, which

makes it grounds :,f‘qr,'_‘ci_ispip;l'igary‘ action to practice.while mentally
) r -Qﬁirgica‘fiy',imgafiréﬁ't.. .

4 Drs: ‘Steinberg recently made -af inguiry to ‘the Physician:
Recovery ‘Network (“PRN"} in ordsr to dccess the treatment options:
-availableto the Patient. PRN advised Dr.. Sieiinﬁe‘rgﬁ ‘that pursyant:
te: ‘séction. 458:331(1) (e), Florida Statutes, he is reéquired to
Li&gpof‘ﬁ: the ?htiexft' to the: PRN of 'hé, Dt. Steinberg, would be
| subject to ‘disciplinary action. Seéctien 458.331 (1){e), Florida
: ‘fs{;gts;f;'_g_si ‘states that a physician may be‘:jdiééi’pl’inéd for ?ailing to
ceport ‘afother physician who the first physician knows 'is in
| vielatisn of any SF tie provisions of the Yicensure statutes. Dr.
) _S.t”feiéhl‘_‘:éfg,t;s; failure to :epqrt» his p_at;’iént ‘as being impaired thus
dould. be construed to be a vielation of Section 458.331(1){e}.

S. ‘Taken -tégéther, the requirements of Sections
 458,331(1)(s) .and’ 458.331(1) (6} appsar to be. in direct conflict
with' ‘the reguirements of Sections 455.241(2), 455:2415 .and
 4%8.331(1) (g), Florida Statutes.

6. Section 455.241(2) ‘specifically 'stateés that “medical

-recdords may mot be furnished te, -and ‘thé #édical conditich df a

.

'_':,;;'Jat-ienj‘i::- may not' be discuseed with, any person other than the
- 2 -
BROAD and CASSEL

Browaed Finsncisl Center, Siite, 1130, 300 Eais Brows i B Fort Lavderdak, Florids 33394 (954) 764-7060 7 Dade {305} $45-0404.




AHCA NO. -

1§§t§eﬁty§r“tﬁe patiehtfs=ieg;1 réprésentative or othér health: care
.‘-Pf&%tiidefs invelved in the ‘qaré;—‘cg treatment of the patient except.
iipshiwriﬁten<aﬁ€§orizgt§q§{6fFtﬁéﬁp&tiéﬁt;" Section éBS.ZE;@iL
does. not contain an exception applicable to-this situation,

7 Sedtion 455.2415, Florida-Statutes, “adt:l_'itir_onal‘l_y states,
iﬁgtj“épﬁﬁuﬁigﬁtfdﬁs betieen a patien;ran@.aipbychi&t;igti. . .
’,s'h;l;sl} be' Held donfidential :and s.halfl._, not: be disclosed except .;‘n_';p'dh,
£he teqliest of the patient or the pa;t_jquntjs l_éé'al répresentative.™
This -Section goes on to state ‘that where a patient is engage{f J.n
the treatment-or relationship and such-a patient: has made an agtual
threat-to physically hariy an-identifiable victim ox victims and the’

treating psychiatrist makes a tc-l-i_rii’cg;l. judgment that the; patient.

.......

out. the g.fh':_:eajl:_’g the psychiatrist may disclose ;patient.
comunicéticns' ;tj.,o the extent necessary.to warn any petential-victim:
or “te ‘c‘o;:tlizqqf;ica'te the threat. to the law. enforcement . :agency.

Section '455.2415 hmakes reporting of even such specific threats

optional and provides -for. reporting not to the Board of Medicine,
‘bt rather to law enforcement .agencies. or to the victims -

thémselves: E‘urthg;mn;'a‘, the Patient has not threatened to

pﬂ_f}isj'.ﬁcal'ig’ .ixam anyonhe. .

8:  In turn, Séction 458.331(1) (g) subjects a physician to
f-éan;c;f;‘.-;&r;g for "failing to perfo:_:m any-statutory or legal dbligation
placed upod &' licensed phys&ié;;an.“ Maintaining pa'ti_ga%‘_cbnfi&'iéxécef‘,‘
‘is such @ statutory obligation.

-3 -
BROAD and CASSEL

Browsrd Finaocia) Centre: Suite 1130 500 East Brovadd Bid. Fon Lavderdite, Floids 333M (954) 7647060 / Dade (J05) $45-0404
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- 9, (ThQEFQQ?iréménﬁs:cf the Florida Statutes in this'case.are
conflicting and appear ito be mutually ‘exclusive. Pursuant to
Sectidn 458.331(1lj(s) Dr. Steinberg is seemingly subjedt to
sanction -for ‘failing to- report tﬁg,gaﬁiggtfg impairmént. °'On ‘the
ofhéﬁfhénd;;ﬁr. Steinberg- also would #ppear to be subject to
sancfieg under jégqtiqn- 458.331¢1)(g) for .violating Sections

455,241(2) -and "455.2415 for répérting the Patient”s impairment and

' thereby -disclésing his condition to third parties without the

Patiént’s written consent.

10. .ﬁﬁtcugheundersignqd-cgppgg;,yDt. Steinberg has inguired .

of:the Bmerican Medical Association ("AMB™) as to how this conflict

'migyi‘ﬁgvresgiyed undér the AMA“s Code of Ethics. The wiitten

stanggxg of the AMA”s Codé 6f Médical Ethics is attached-as Exhibit

A-toc this Petition., We also spoke‘ﬁc‘ihe-aﬁaﬂs thigg Standards

Divigion Tegdrding the facts of this '‘case.. The AMA takes. the

position that if a patient/physician is not practicing and

tﬁeféf&re.noﬁ.glacing any?pati&nts-;g;immingﬁtﬁdaﬁgér, the interest

mﬁn.mainiaigipgﬁthe confidentiality of the patient’s communicationa

&prevailﬁ;apd that the tteéating physician should not-be reguired to

‘report -his. patient to the Board or +to the PRN. 1f the

‘physician/patient resumes practicing, and undertakes procedures

that, diue £o ‘his or her impairmenﬁ may. Plﬁ§31Pﬂtiehtﬂ‘atTfiﬁk?ﬁf

serious.injury; the balance of considerations switches.in fdvor ‘of

reporting the impaired physician to“the.appropriate authority.

11, Dr. Steinbery Comcurs: with tle AMA‘s ppﬁfﬁibn,«ﬁhati>aéi

‘a matter of-piblic policy, it is prefexabie:fcr~a physician with:a

- -4 -
BROAD and CASSEL
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Eﬁﬂ?ﬁié@?iﬁ-ﬁiﬁﬁide; who 1s:ggg,practicing;and who is in.agﬁ§yaf
;g%gtmgﬁt, t¢‘ﬁe‘ablh‘f§-rémain~in treatment without his condition
béiﬁjkdféﬁlcéea io.én‘agent‘gfhﬁhe'gtqfe of Florida. mghg;gigg;
éﬁyéiéianS'»magsfbe: xelucéang t6. seek treatment or remaifi in
treatment. This is true even théugh a physician may not be &ibject
to'aisqipi;na%yfaCtidn for sesking mental health treatment. :So
long as: & physician i8  not. in active practice, hefposea-nc‘tiregﬁ
to patient saféfy, the apparent»Basis:fbr‘thezstatutory regggfiqg*
réguireément. Dr. Steinberg urges the Board 'to .adopt the AMA's
position, which is not incomsistent. with' the requirements of ‘the
:Florida;Statuggﬁg
12. In light of the ¢enflict améng the statiites cited-above,

.Dr. Steinberqg réquésts that the Board-issue a Declaratcry-statggggﬁ
advising -him .as to the proper place to balance the cpposing
‘considerations- under the féctsegf:this“cgseg

Respectfully submitted,

BROAD AND CASSEL

Attorneys f8r Robert. Steinberg; MDs,

‘Broward’ Flnanc1al Centre

500 -East Broward Boulevard

Suite 1130

Fort Lauderdale, Florida 33394
(954} 764=7060

LESTER?J PERLING,JESQ.
FLORIDA™BAR NO. ¥

- ,‘5 -
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