
I c STATE OP'FLQWA 
BOA& @ F . M ~ I C M  

FINAL OI&DER 
, 

WS'CAUSE , ,. c.iqiK\iefci+ the'Bbgd of ~ c ? d i d ~ ~ ~ ~ i n a f i e r ' ~ o i i p d )  pmumt&.sec&n 
, . 

i20:565,~lorida:~r;itutcs,and . . Rde . .. 28-105, Fldrida A@ini*tie Code, Bn ~u+'7,1999;. for, 

. 3 1 i e p ~ s i - o f  considering the ~:etitian for beciaretory , ,.... ... ~ptemen~(attaehed . 
.,. is Exhitjit-A)'filed.iih. 

b'etialffdf Rkw;Rogir~/& Siiver,'hii.~.'q PA. ~ere~&er~eGtioners). Haagico@ideia@e . . . .  . . .  . . ,  . ~. . .  

$etitioi;@e:tuguineirt$&idk by ~ 6 ~ i i  for ~etitioners; and bekgo!:othe~sefil~y;a~sed'&~e 
C . .  . . . .-. ., 

.. L.... ~ .. . - 
.:si,ec~ficall~~~&esthesia and pa&:management. . . . . .  '~kt i t ion~are  . , . ~ .  . .  currently coctemplating'+l@ng . . 

. . .. 
mto:a &&g&e6t agreement witha Aagernent company. 

-2: The:prd@$=&m&a&ikeniicontt;i~t (?tk&a:as~xhibit'g), providesthat . the: . 

,mgagement,co.mp,+fiy . .. -41 9rovid~-Petitionerss~~Piofessional d s c e  space, office-personn61 

and .... equjprn$nt, ..,, . ... adrn~isrrative:senices . . su~hi$sclie$uling, biIlin$ putine~cblliction$,.Gd 



3.:'h re~~ctitione~s~nre-required lotpayan amount equal . to fifty percerit.(tiO%).af . ,  . 

P~titi@i&$morithlj;od &lle&ticik;', ,piovide&haweva, that said amount shall neyer'exceed. _ <+. ., . 
. . 

$iO,0oQ.O? per   ion&^^ ' 
4, .@etition.eiSare . . soIely rqgonsible foi medic? se~ice's priiiided ixlh6 pr*iiceii:and 

thetebno reqki&xnmrt . . ,  that either.par2y b ~ ~ , o n s i b l e  . .. ,.. f o ~ e x p ~ d m g  ijr grdwiii~-thelrnedi~aI 

practice of ..iieii60ners. There'is-no.req$uement.to participate4n practice orrefemril:netwoiks~ 
, . -. , , . . . . . , , . .. . 

an&.tiieie is no.itiquin:ment for either party to obtain contracts for medical~e&ces-or:~~vid~~ 

v ~ h  sewices. -There is nb-requii&ent ihai:&irh& . party . nefrvork or advertise.~etitioners' 

:yrvices. . .. 

5. "Ihe term ofthe:proposed:agreementi~ . .  . . .  . , pne (1)-year a d  .jjw$@nt%*the piijpijd: 

-.agreement, &her party to &e agrEment,mayvol&i+iY tennhite the agiet'nierit:bji deljveijrig 

u.rin6n .nbtidc?at.lea~fihirty (30) days prior to,&e.&tended date of terraination. 

6. Othiiith;in.,~&i&ird io keephi secret any operational secrets of the . . other party; 

' ~ e ~ ~ ~ ~ . ~ o v e n a n u ; ~ ~ ~ e s t a i c t i ~ ~  .,.. ., , .. . tlie'htuieepr&ti& of eithPr party after termination of the 

p~poFd a~eement. 

3. '?Ihere,arc no other agrecmeptsbetvi.een&? patties totbe proposed agr&&ikeiii:that ' 

~materially.affect~the reIationship between tbe parties. " 

8.: Petitioners seek a statemeat by rhe-Board:determining \vhether the proposed ,.. ~ ... 

, . : ,  .~ 
agr&nentwquld violate the fee iplitiing~~rohibitiom set forth in section458:331 (l)(i),.~ori& . . . ~ . .,. 

sqtes, 

'?etitioncis aie also r&ed t~.~a~.~e,sr~ense-ofone-half ~ ~ ~ . f o r . a  &ical assistant and such pa);rnmc.sW b~ 
calculated prior to the Gplication of the 5096 payment. 
' Pcd~ioncn calculitethst they are cunenrty generaring monhly revenues of be~ween S7500.00 and OiG.000.00 nnd 
thcir practice i s  windig down withu~t a y  expectation of si*plficant grouzil in their prnctice or practice revenues: 



i 9;This petition:was,noticed.bq. the Board in V ~ ! . . ~ S , N ~ .  . ,,. , ~ . .  20,,*d May 21,-199?~tifthi: ,.... , 

1 CONGLUSIONS~OF'LAW 
I 

. , 

I 1.  be Board hasj&sdiction over t&~aat~g p ~ t . r o ' $ e ~ t i o i r  120;565,Fj~~da 

Ststiifes;.aria ~ak.28:1:b5, ~lrprida ~ d & i s p & ~ e . ~ o d e ~  

2. 'TliePeittian Hedk this cause isia substanti&copl$liance with the:p.rp,visfbr-of- . .,, 

s,+ion8120.565, ElOrida.Statites, add Rule 28-1 05, ~16&da.~dmini&ative'Code. ,TheiBoaid:i~ 

aware.$ the, pr$ibitidn'&ainst @fig a &ecl&to j,~tement.&"a~vehicIt? for tbi  ado&on of' 

broad . .  . . . .  , agcncy.pd$~ies. .. This Declaratory. S@~e.fit'W+Ses.o1'~1y'thc specific fi&&-i;fdrth 

.ih&&in as.presented'& the p&ition 

3. Seciidn458.33i(l)(i), . -. ~lorida:~tatutes, proses in pertinent parttbat:.itii.Er~~d~:lor . , .. 

disciplinary action by the Board if a licensee is: 

Paying oi receiv%1:,~y.&&i'ssibn, 6onirs;kickback, or-rebste; or. 
engagi'ngin any split-fee qan6cment , . ... .. hany.fonn whatsoever +tfi 
a.physi@an, org&farion,.,iig<ricj; p.e&& cither d i i l y  or. \ .  

ind&kdtlj.,-'for pi&nts ieferred'to pro~ders~of'health care goods .. - 
w+seqices. ., . . . 

4.: ~ h i s ~ b a r d  has~previously'found that:it~iswceptabIe for physicithsto .@ter:intioi 

. . 
r&&ble':b&iness agreeine~ts fiat include-payrnent.for services render@ based . .  on$ .. 

.calkqlatjaniif $,k&kntage of.indome or pmfik. See, fn  re Lundyt9.F~LR6289 0987)in6. . ,. . . 

management . . s e ~ c e s ) ;  . ,  ... In re Lozi?, 9 FALR6295,(1987) (limitPd'pajtnMip c&pay.fixed-&it 

p lus -5~of  operahng for lease because ..= agreem:ent ,. . did nqt:involve r~$~qls td=p,+ediiiyj);, 
.,. . .  

?"&id fit-re ~eterbcrg, 12 F U R 4  035 0990') (percentage -payment-in p~cbicemanagE~+nt , . . .  



. . 
. . 

. . .  . . 
a&m*Cni..mul&havc been acceptabic except,&r . . .. contract-requirements to participg$:in-i 

''~ircuit" of $Efemng'llini&). 

5. -More',SdenU'y, theBkaid has ieiitikited that ggreements which providef&&e . . 

payment of.a.pqentag!: . , . .  of profiti . . %-biturn &$'the provisiosi of sefficesby a:pri~tice 

management . , .  company . . @at includeabIigati~~f~:bringmo% . .. . patient$ irito thepr;icticP,~:by 

. o b ~ g : r e f e r ~ s ; ~ a n d  securing w g e d  careor:o,thep pbyor contracts; armigin~fcir;t&~, 
.. . . . :. . . . .. 

pmvisioii'of&cillkry services by-providers . . outside themanaged . .~ pracrice;:atyl securing.@sUo .. .,. , . 
rng-e:~en~ivenei~ork for tlie.p&aice;:~k:prohibited by section 45%.331(1)(i),,~o~ifa 

. . ,  . . . 

Statutes: .... . . . . . . S,@,.inre, ,. ~akarah iu ; :20~&~,~395  ~, (1'998). 

6.: The . ,  factsset . forth in.@% @&tition.in:thii . . . .  .. . . c&sc.and ai.ad@ptcd aboieari x&iir&: 

.andogous.to theiscenarios,found in Limdyknd . . Lqziro.,, . . This case iS claarlydistihguiifi~d'fi~m 

:BuIraraniu becausebf thcabsence of any obligation,for . . the pra&ce:management kompgny A .. . toadd. 

paGetigtsyto Ebemiinaged p&cti&, in-bct;.in'this,case3 the incentive f0r'orthe:practice . . .  . ,  managemept. . . . .  ,. 

cornpany .. to,@* . thepractice is.capped:at ai&&hurn of %~O;OOO.QO permonth:or total'annual 

.:pa]!ments . . . of $120,000 . . regardl&s,,of thegrawttiof tiie maaagedp&tick. 

7. This F i d  , . .. G+er responds:o& to &e.ipeciii$ . ., ., Caw set fonh &d s+ie  ~uZslj62 &t 

forth by ~etitionersin.their~eti'rion;for de$aratory Statement. Thecbnclusions'ijf th$.Board q. 

tj;(h.re€ixd to the.$pecific statutory provision addressed and should not binterpret$d.as ., . , . .  

.commenting bnwh&& Ule propijfkd facts may;or may not vioiate,other p r ~ s i o n s o f  , . * . .  Chapter 

458,.~16rida.~tatytes, dr dthkr'reTated iibli&tibnS.plaCed 6% physidians in Flofida. ~urlhermor~, 

. th i !r '~~clarato~~~tatment  . . .- . ... is not.! ru1i';lgbn the legal.vdidity:.or enforeenbilityof the~proposed ~. -. 

contract or a n y - s i a r  contnct. 



foith:above,.the $posed cbdtiiidtual an$ngernent .described . by$etiticner9 . . .  . i ~ ; ~ o t  . prohi~i-ted . .- -by . 

&~&5~:3?(1)(i); ~joridji  statutes: 
& 

DO& wD ORDERED. . . . .... , . thir;. day of 
. . 

1999 

' B @ I ~  OF M E ~ I ~ M E  

JAMES CERDA, M.D. 
CHAlRlvlAN 

,CERTIFICATE .OFSERVICE 

:I HE'R&Y CER~~FY'TH~T . . .  =true .. and doriect~copy, . . of the Foregoing Final Qfdei h& b%n 

k'&L&d b?.u;s; Mail to:Petitioners c/o ~khael'~.  Bl,&cpk, Esquire, JoSaher; Blgzi~k~.& . . 

.. . " ~  
-Bati&ii;P.A., '1 00's; Ashley 0tive;Suite 1190, TanpPp, ~lorida 33q02 this day 

.rif- ;,1999. 



PETITION FOR DECLARATORY STATEMENT 
THE DEPARTMENT OF HEALTH. FLORlDA BOARD OF >l*IEDICIhT 

' 1  Tn? n,&e. o~ess;'reiepno@e nLirno~r.&iv5 'my fa~imiienumoei~oi~.thc \ .  
eeuti~rkrs: 

. . 
Rew, R~gers~Lk'Silvkr~ MB.  
3104 W: W,*n . :Avenue'. .. ... ... 
Suite 204 - - ----..--- Tarepem3361P-. - .. . + -.., -- . - ., . 

~ekpiiorie: (813 j. 93 1-0056 
Facsimile: . (813)'931-?617 .. . 

-. 

CLf TZlc namc, %s;.~le~)~ne cumber, .. a d  any.facsimik . n~berof;tbauorney ... ,.. 

of the &iiioaers: 

Michael M. Bl.&E%. h q .  
Joseoneer. ~fazicek,@ Bartqse; . p..q. , . ., 

100 S. ,Uhley'~ii&. . . ' . . 
Suite 1-190 . .. I 

Tamp& R 33602 

(3) The statutory provision on which the cieclaracory statement is sought: 



WE-IEREBY C E R ~  ihai a iruqabd ci,rfeu~copy of &e foregoing ktk kcci fumiihed, .--. -. __ _.__ .____^_i .--- - - -  - --I.-. 
Federal Exprrss. diis!3rd diy;of-MaJi, 1999, to: Depamnenhf ~&ch, d o  

3.E.. ~1~.~02;'~al lahassee.~~~;i2399-'1763:  . . . ,  u d  fillen Richard Grossman. Esq:,&!ffice.6fihe . . 

,&tpnty Gene,*. The Capitol. Tdiahssee, . .  TL . 3E99$536: 

FeN: o s a a o a d  
JOSEPHER, B RK.& BAT~EsE.;P;A; 
Anomeys for -Defend&cs 

F ~ C  Union Center, Suiv , ,. i 190 
1 *'s. , ~ ~ h l ~ ~  Q*ve 
r&iPa; EL 33602 
18,13) 71Q;7755, 



NOW. X E E F O ~  in -on of& ptuniw *of the d cowarna a d  
~ ~ ~ h t r e i n e o n t a k & , k ~ ~ a w a a r b ~  : 

2 
'P* n i t h m o  . . . -: - 
'=OW ,- r o  a + q c  for :tine ad 

' ' ' 

.-&* 
: a p p a i ? ~ z e l a r l a g t o . t k ~ ~ ' s ~ g  biItingoiaIlpzht 

:8 mu&i 4 joumsls. l&m of'-z.mt m&--f&a&d 
&crs to opaaaoa of pracrig xutuini dnatm of &hqnent accoams 
m v n d t  pnm to heir r e h d  to coll-on sncono, a r ' d r t i v c  duties d with 



i 
(a) ?kZPXs  r e  6 n w .  n.&&s ~~ +- of: 

this Agf~+m. ,k.M:&f &.kf&pgMm ~0-r.. T b k : ' p ~ , ~ h ~ l l  . . ,  . . s&-:G'&de . .. . . , . br; . - 
."oWm. OF rbe m+iblu 1 - . . - .  of:'&& A&jmm+-ar. 0-, to Bn enipbyre,,cjf ~, 
C a r p ~ d d  .% ,- &J& it; :hdd itfeKYo*f++ &= ppijb]ic -I~. 
i i w g i j r i n  &y 6Saa-,~ en t m p i ~ y ~ ~ f t l r e . C o ~ q n .  .. 

(b) Tnc PA 4 Iht Corpcration eS49wiedgc bnd agm thnt the ~ r n i c s s i d  
&u cithc PA k iuhdm d s t m m r .  fmm the bblrs;nrss ofthe C o m ~ o n  The 

(e) f )~ f iockn~~ied~e~aod & 

--. 
kid- 

. . 

(h) Exccg: ar ,q~~~calfy,pro,~dixi hadn, the ~h!and die:brpxtkm:w= rh;lr 
Ihe torpiaxion ,, ... . di dip+ or & &-p~Giblc for w ~ - n U r . o f i k ; P f l ,  -...,: --. i$*b$ 
npt iimi& lo &&-:&& to. pmf&o&:~i&i* iianaanci, w & % i g l m ~ ~  <a . . ~ cducuion, ymf* j a d  or .mating, itnarabi e I .  .; . and br*inca.& . ; . 

. ~ . . ; l . o . * w -  

8. ~ a l ~ r a a i ~  % .. . PA obraio and. mint&, ,+. its ,so&.- 
p f ~ s i d l i e b i l i t y ~ c r ~ ~ ~ w i t h & l : ~ ~  of t h t , ~ ~ ~ f ~ l $ . ~ I ! U * - '  

a,-@&io+ of i f i t . Y ~ , ,  i& *-GI. Y.4 .ci$+ 10 pctiYide.~p"<o~~af;& , .. 

p ~ o f t s s i n n J l l i c $ i i ~ y i a ~ ~ c t o  the Crnporatioa : 
1 

7. Subjcd 10 &.p-ii$on?; of tcm$st icn~ ~ ~ e i u & a ' p ' # ~ ~ a i , t h e . r a i n  . . .: ., . .., 5 
ihis hgkcc;-zhidl tegh DS of , 1999 ?ad: t~.ma?Sc on 
tow. I 

i 



& . . .  - 
13. S ~ ~ t r v ~ ~ & i a w .  T ~ C  &= @ $hat ~ g m m a r t  &-Jiauth$aaiS.kubj+i: 

Co.slaLc. 1 4  cnO f e d 4  IEW-and regutarolu: The pards f @ b q p ~ , ~  * ? - S F  
ski l l  be su$&io m&arrsofsucfikwsand rq@rionsaad /O'nCW??&kQu~;d e.s* 
or Siae uoa~mic  - d i o n p r o g r + s  or &eai&insurancep~mUran~ ;rW pvisions o i l m  
inlaJidate or & k j j e & +  .&&n;in& lumr; of this ,Agte'me~.or .miuId~ca.pe'onc:o- 
b!lh ufiit: p a i e r  lo h ~idiaupn of,!aw shall t?t: ~ c c m n ~  ~u !+yc$pm$qd:h,lcrins ~r .du :  
tiqrilrmcn~ provided, 6 o \ v ~ v c r ~  fhjt ihe partier; .&ail exercise rheir.btst ~ E O N ~ I U ' ~ C C O ~ D ~ ~ ~ ~ ~ ~  



-~~ - 
, ,&G 'hano 'a t&& + -&& . . . .  . .. 

pmvided, hwwek, &IU &I% Empi- nvtp . ~ ; , ~ ,  . 
or 0btia;lciolu a3iimg w i & ~ ~ h  par No;- 

. -  - - --.--- --~a.Ibffpuc.g~Qer&;hP*oar-anvthrriib*.ttytty . . 

., -term such pa$s o f t h ; r ~ ~ r h 3 t l ~ - r ~ ~ d T d .  d g m ~ , ~ r u n , ~  a n i n o . r n ~ + 0 f ~ ~ p ~  , . *W'c** 

sw:'&,e &'M:.e.bc .... of any odyz tam hrrmf or b@ 
r l l c r w f - T b c a ,  ciflfki!, ~ ~ c h , b y & & a p r e p m i m p l i d t r c m n ; a r r i n ~ -  .&. + 
~ . ~ i n ~ ~ ~ ~ ~ ~ ~ ~ : i h k r ~ ~ r n L ~ ~ ~ -  

cxplinJiors t m h q e  , ., . 


