. ' STATE OF FLORIDA
BOARD OF MEDICINE

Fisssl Order Mol DOH:A2-0077- DS, MOK ga-cB 3 RETY;
. FILER.

'IN‘RE:THE PETITION FOR pepenmesof k.

nzili Hall: J\GENC\ C!..I“.R;i‘
DECLARATORY STATEMM OF = Q:‘ N
REW; ROGERS & SILVER; MD'S; PA, e Dcw,“““,,,‘wm :

FINAL ORDER
THISCAUSE camé before the Boafd of Médicing (hereinafier Board) pursuant to ‘scqtfbn*
1201565, Florida Stanues, and Rule 28-105, Florida Adininistrative Code, on Aughst 7, 1999, for:
‘the purpasé of considering the Petition for Declaratory, Statement (attached as Exhibiit-A) filed:di |
behalf of Réw,Regersi& Silver; MD.'s; PiA, (hereinafter Petitioners). Having consideréd thie
petition, the drgumems miade by counsel for Pétitioners; and being:otherwise fully-advised in the
_premises, the: Board makes the following findings'and conclusions:

FINDINGS'OF FACT

I Petitioners are medical doctors licerised to practice ricdicine iri the State'of Florida;
K %@Eﬁﬁ&ﬁilﬂyf&ﬁes‘iﬁéﬁé andlpaimmanag}em;gt" MP-_"cti"tignqrg are curréntly contemplating entéring
‘into-a management agreement with'a management company.

2. The préposed management contfact (gtiéciiéﬁ'- as Exhibit B), provides -th.at"lizea
‘mansgemerit.corhpany will provide Petitichers with professional office space, office personnél
-and Lequfg)mgﬂ t, _ac:imigifst:rali?e:”sér}tit:'es such as schieduling, billing, routine ¢oliections, and

-secretarial:services, telephone service; utiiitj;s, office;supplies, and custodial sérvices:



3. Th renitn; Petitioners are required 16-pay.an amount equal to fifty peréeiit. (S0%).of
. Petitioniers® ménthly net collections’, provided; however, that said amount shallne,vqrq;gg@t{.
$10,000.00 per thonth 2

4. Petitioners aré solely responsible for medical services provided in the Pfﬁéﬁéé}'ﬁﬁﬂ
there is'mo sequirement that either party be responsible for expanding or growisig the/medical
practice of ‘Petitioners. There is-no requirement to participate.in practice or referral nétworks:

. and thiére is no requirement for-either party to obtain contracts for medical services:or. provide:
‘suich services. -‘Theré is no requirement that éithér party network or advertise: Petitioners’
“services.

5."The term of the proposed agreemientis one (1) year and pirsuant to the proposed
-agreement, dither party to the agregmentzmayfvo_ljim,ta;ﬁ:i_y"tenninatc'thc agregment by delivering
‘writtén notice:at-least thirty (30) days prior to sfherzi'iiten{i.cd date of termination.

6.. Other thég with regard to keeping secret any operational secrets of the-other party;
‘there-are g covénants restiicting the future practice of éithér party after termination of the
proposed agreement.

"!.,'There‘:-arc no other agreements between the parties to the proposed agreémentithat
materially-affect the relationship between the parties.

8. Petitioners seck a statement by the Board' determining whether the proposed
agréement would violaté the fee splitting prohibitions set forth in section 458:331{1)({); Florida

Stamf(ea;;

i Pmnoncrs ere also required to pay.the expense- of one-half FTE for.a clinical assistant and such payment shall be
caltiilatéd pricr to the npplication of the S0% payment.

3 Pfuuoners calcuiaxe that they are currently generating monthly revenues of between $7500, 00 and: $10.000.60 and
their practice is wmdmg, down without any expectation’of significant growth.in their practice or prar:nce rawenue&



[ .

9:--""I'lﬁs".peﬁtihn? was noticed by the Board in VolZS,NaZ{}, dated May 21, 999,0“3“3
Florida Admiinistrative Weekly (p:2477)

CONCLUSIONS OF LAW.
1. "The Board has jurisdiction over thisthatter piirsuant to Section 120.565; Florida
Statites; and Rule.28-105; Florida Administrative Code,

2. “The Pétitian filed in this.cause is in substantial compliance with ﬂ:@;grgy'iﬁgnq;df?

‘séction'120.565, Florida Statutes, and Rule 28-105, Fibrida Administrative Code. . The:Board is

aware of the prohibition dgainst using a decliratory statement as a véhicle for the adoption of

| broad ;}ggngy;pdjlgtjve;;. This Declaratory Statement addresses only: the specific facts'sét forth

+hetéin as. presented in the Petition.

3. Section'458.331(1)(D), Floridaﬁiatutes_,'provi_d'és' in pertinent part thatit is ‘g‘rqm&s;;f@r‘
disciplinary action by tie Board if 4 licensee is:

Paymg or recezvmg any commission, Bonus, kickback, or rebate, or
éngaging in any split-fee arrangement inany form whatsoever: with
a physman, orpanization,. agency, or person, mther dm:ctly or
mdm:cﬁy, ‘for patients referred to pmwders -of health cate goods
and-services .

4.. This Board has previously found that:itis acceptable for physicians to enterinto;

Teasonable business agrecments that include payment.for services rendered based on's.
‘caliuldtionof & pércéntage of.income or profits. See; fn re Lundy,9 FALR 6289 (1987) (no'

-violation créated by contract requiring payment of 40% ofcolléctions in:remmzfér;praeﬁcc

management services); frre Lozito, 9 FALR 6295 (1987) (limiited partnership can'pay fixed fent

‘,plus.-5%%o£.opetaﬁng-‘prcﬁts for lease because agreement did not-involve referrals to partnérship);.

‘and Irre Zeterberg, 12 FALR 1035 (1990) (percentage paymentin practice management



agreemenit would have been accepmbfc‘exggptzfér contract requirements to participate in-
“eircuit” of réfetring ¢linics).

5. ‘More'recently, the Boatd 'has reiférated that agreements which prov{de»-fd;jhg
payment qffh:per‘gg'm;ggg of profits in rétumn for the provision of services by a-practice
management company that include abligations to°bring mofe patiénts into the practice, by

- ,bﬁié‘ﬁii@_g-;refenéis;aﬁd secuﬁng_‘mangged care'or-other payor contracts; arranging:for the.

- provision‘of ancillary services by.providers outside the managed practice;and securing actess to
more extensive fietworks far the practice; aré prohibited by section 458:331(1)(3), Florida
Statutes. Ses, In'ré Bakarania, 20' FALR 395 (1998),

& ;fhe,._f;zicls;_sct forth in'the Egﬁ_tigminﬂﬁs’ case and as adopted above. a&‘ﬁéré :

'»anélogpus.to't'hefscenaﬁos:found‘in Lkm@'y.;-md Lozito.. This case i$ clearly- distingiished from’

- Bakarania because of the absence of'an‘y, cbfi_gaﬁon_ifor the practice:‘management tompany 10-add’

patients 10 ‘the managed practice. To fact, i'this:case, the incentive for the practice management
compaiy 10.grow the practice is.capped at a-maxifum of $10,000.00 per. month-or total annual

payments of $120,000 regardiéss,of the growth of tie managed practice.

7. ‘This Final Order responds-only to the'specific, facts set forth and specific quéstions sét
forth by Petitioners-in their Petition for Declaratory Statement. The conclusions of the Board are.
withi regard 0 the specific statutory provision addressed and should not beinterprétéd as
cmmentitig on whéther the propaséd facts may-or may not violate. other provisions of Chapter
438, Fiorida Statutes, or othér related obligations placed on physicians in Florida:. ‘Furhtﬁermqrg,

this Declaratory Statement is not a ruling ‘on the légal validity or énforceability of %he:?fogoséd

_cortract orany'siimi]ar contract.



WHEREFORE; the Board -hereby ﬁnds 'tﬁat‘.unchr‘the specific facts 'Ofiﬁé_?éﬂﬁﬁﬁjﬁﬂszfs%t
foithabove, thie piciposed contriictual arfangerent described by Petitioners is not prohibited by
section’458:331{1)(@): Florida Statutes:

 BONE AND ORDERED this’ 23

, 7{ 4‘174(5# , 1949,

day of

'BOARD OF MEDICINE

JAMES CERDA, MD.

CERTIFICATE OF SERVICE
‘THEREBY CERH FY THAT a:true and cortect-copy of the foregoing Final Order has beén
- furnished by U.S: Mail to'Retitioners ¢/o Michael K. Blazicek, Esquire, Josépher, Blazicék &
‘Batteest, P.A., 100°S: Ashley Drive; Suite 1190, Tampe, Florida 53602 this ___ day

“of 1959,




PREEIVER

InRe:
A
AQARD OF MEDICINE DEPARTMENT Gr hEALTH
The Depistment of Health, Florids Bosre of Medicine )
)
/

PETITION FOR DECLARATORY STATEMENT"

TEE DEPARTMENT OF HEALTH. FLORIDA BOARD OF MEDICINE

(B

The name. address; telégnone humber, dnd any racsxmnc pimoerof the.
peutmn:rs

Rew, Rogersi&’ SIIVBI. M.D.
3 104 W Waters Avenuc
Suite 204

Tampe; FL33614——  -mv v e e e e

Telephone: (813) 9334}056
Facsirmile: (813) 93 1—!517 -

The name, address, telephone number, and any facsimile numbcr of thie auomey
of the periticners:

Michael K. Blazicék, Esq.

Jasepher, Biazicex. & Batteese. PLA, v
100 S. Ashley Dnvc "

Suite 1190

Tampa, FL 33602

Telephone: (813} 2”8-’?755
‘Facsimiie: (313) 228~90(!6

The stamtory provision on which the declaratory statement:is-sought:

Florida Starite 438:331{1){i)
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A descn’ﬁnon of how ifie suanes. rules: or orders may subszannailv zm’ec: the
petitioners.in-the petitioner’ s, particular et of circumstances:

‘The statute sibstantially” atfécrs the petitioners because they are msdical dottars:
licensed to practice’ med:cmc inthe State-of Florida, speczﬁcally ane:sthwa and.
i pain managetment. The- pcnunncrs are’ cnxmntiv contempiating ¢ emenng into'a.

-management agreement with a management COmMpany pursuantio the ‘proposad
Jagrestment atached and. incorporated by, reference as petitioner’s-exhibit (1):

Petitioners are concemed thar the: 'proposed arrangement mighit: be found 1o be 1

“riolation of section 458.3 316 1){:) ‘Florida Statutes and the Board’s Dosition. on
-spiit fee arrangemens,

';-g./{\ ey il
R Date

Michiel K. B}azu:e
Atormey mr Petiti

. CERTIFICATE OF SERVICE

WEHEREBY CERTIFY that 2 trize and correct copy of the foregoing, hds been fumished,

by * Federal Expxﬁss, this 3rd day of May, 1999, to: Egpamnienf’d{ Health, ¢o-
Ronda Bryan; Central Records Unit; 2020, Capiro! Circle S:E., Bmvc:m, Tallahiesses, FL 32395:
3251; Agéncy Clerk, Deparament of Health; Office 6f Genaral Counsel, 2020 Capitol:Circle,
S.E.. BIN AD2! Tallahassee. FI; 3'2399-‘1?53; and Allen Richard Grossman. Esg., Qffice 6f ihie.

‘Auomey General. The Capitol. Tallahasses, FL 32399-6536.

FBN 0886063 g‘

J‘GSE?HZEK B CEK & BA’I‘I‘EESE BA
Attorneys for Defendants

Fitst, Union Center. Suite 1190

100°S. Ashley Drive

Tampa, FL 33602

(813).228-7755,

e



THIS MANAGLM J\GREEMW (ke ‘Agu:m:m") 15 made’ m m m thig
day of Apai, 1999 -(herginafier "Effective Date?), by nnd.be!waen '
GROUF, INC., a Florida carporition (the “Corporstion”), and. REW, ROGERS!& SILVER:

MD.'S,B.Ai(the "PAY).
WIINESSETH:
We Corporation snd ‘the. PA desite t mmmm'ﬂ&mb}r t
Ccrpomum“nmmmmwnhuﬁummm -and-bilfimg ‘2nd -admiicrative-

mm@xummmmmmdmmwmmmof&ﬁshm

NOW, T “H&mom?_,m madummofchMOfthc munm!mnmni
ammmhmnmmm&pmwmumum

i Offics Space. The Corporation bereby agrees to-grovide professional offics spacs.
{ Svace") w.1he P%aﬂh:?nmhtyanda:smhnmmmouma&oﬂeuedhyﬂmﬂnrpammnz
28 the p:zmmmzvagmunon. mepamﬁegrvmmknowle&eemmmmw gat o
lcase of tramsier ozpmpm’r} interect and- thit the PA his go legal riginsin‘or mo: thaCmc‘ 5
properTy interest. fegarding the Facilicy, Initially, te Space willlbe dvailablefor usa” b'y the PA.
-hetwcen the: hour oF___  dm. and pan. cvery, Mmy }hmngh Fnuy The Space aiso,
may be zvmlablc for aaﬁthnal pmod.s as agreed to from timéw ume by the pamcshemm

\ m_!_’if: with use of thc qupumms uisnng cqm = 1dm cd bythc mu, sm:b cﬁcc

_mxnnnei NeCeSIATY 10 anange for  foutine am:iﬁhvc fungtions dnd schedhilé affied
‘appoinmesis elating to-the PATS practies, billing of 4t peticntacepunts and mmmammgall banks,
Jonmﬁs,ledgmafamMMmyﬁmnﬂer """

services velating to the opcretion of the :PA's practics, ‘routing m!}emmafdqumamum
‘?mwo}emwmmmm&nﬂmmimmag:mﬁ,a """ duties’ connectéd with the
operition of the PA’s practice; and such other services, equip tand supphumyfo:thc

-perfofmance of the abovc-smd serviees, including sdephone 2 ::m unmiﬁ. office sapplicy and
‘custodial serviess,

Ior G eni, aie: ‘The PA shall pay

A.mnnﬂ‘iiv to the Corpom.non 35 camp-msatwnmr the office cpm:e sgd services d:smoed in Sefrions .
| and 2. 20 amoust equal to fifty percent (50%) of the PA’e inopthly } Net Collections sorovided.
however, that in o’ evett shall the mogthly compeasadon cxesd. 510,000, “Net Collecinns”
means. 4} reviaue’ cc!.iccttd by the Comoratonon benstr of e HA. pmvmad. howwer tHiat Hm'
Collcetions shall be reduced by,any eredits, discounts; refunds. zod other ndjm m"“ﬂm‘
1o \n.hngs for services Tendigsd by the PA. The cost of any dru! urmcti&ml supphas pmudnd
mmcmmmiapmmi ofthe PA, end the' exoenscofona-half iorachmnaiasszstmtsh&ii'
be paid directly 1o the: Corporation in addition to the 50% payrient described above, 2 such
poyment shall be computed prior w the application of the’ 50% pavmmn

H

-

RO
[ B

g4~26-80 13188 REQEJVED FROK:8132285808 _ 2.

P

exHier |

- *



01/28713 FRL 22:39 FAL

R0 THOR) & 78 59 144

4., Billipgsnd Collecrion: The PA authorizesthe Cargie :
pmfmﬂmmmmbyzgmdagrmmmaﬁ vers Gf atomey, Sgfoements oF-
\WMwh:&amybeamqumdﬁomnm:mmm wdz:cmmnontheﬁﬂlcsti
!mmhon:yavaxlab!e(nbﬁﬂmﬂ&m;ﬁ%ﬂf&mﬂmhﬁmmw*

‘myintensoct organizzations, individoal pidests, govérsmental bodies and other payors for:
profsssional services.

5. ggm of Professionm] Praetice.

(8) The PA's rélationshin withthe Cnrpcmnnnsbail = alltimes during the tarm of:
tiis Agresment. be.that:of an. independent contractor. ThEFA. shall povbe ‘considereg by
reason of: the mvmcns 6f°this Agresment or otherwida o Be an amplnvee of ﬂm:
Carporation. f‘hz PA agrees st it shall pot- hold xtself ot 15 the puhhc whetier, n:e‘
&dvmmg orin ahy od:ez-ww, a9 an cmpsoyec of the Coxpomnqm

®) The PA ead” the Corpomnun wchkyowiedge sod agree that the. professional
practice of the PA is indepentent and separase frdm the blisingss of the' Corporation. The-
mammcmmmmeymmx doing-business 6y a joiut venture,
v fm e e navineTship ot -Othet-businessasSoctation: Nelibes-party-sheil-supervise-or-otherwise: be
rapnm’bienrlmhlefnrﬁwmpﬂﬁam&dbydmm

() TthAacknow}edgesanﬁagnesﬁnxn shall 200 cimm wimmoeverams&
me&mmforvmnyuy,swkiww rtiremeni o bocial sacutity benefits; workers'
compenmtion, disability; unpmployricat inswrance ‘benefits, or‘anpleryee ‘benefits of ‘any
!undwhmwvrbynnmaf&n:;sgrcmm,mthaxtshnﬂ not be-entitied to: partmym
in the plans; ATENgEMents; oF distributions by the Comomnmomnmg i or'ih copnconon

with any: pensien, bonus, profit-sharing, or simiiar piem or bensfits: for the Cofporaion’s
empioyess

d) Ex ass;m:ﬁcali vidéd herein, the PA and tie: Corporstion agres that
the Cor;manami ngt pay ur}l;epr;sponszbic for azxy :'tp:um of the: PA, inchuding. ‘Ut
not limited 10 expenses. reiated to. profassmaai Jiability insurance; connnmng fhedical
education, pmfmnnm jourmals or tnectings, aulomobile expenses, coterainment and
I?usmm uevelupmmt. and oibier sirhilar expenses.

8. Malorecices losurmee. The PA shall obteio aud mamtam, A its sole cxpouse.
pmfessmnallm‘nmrymsm::mmmvmhthc laws of the Mnfﬂmdam m:mmca:rs:
and omissions of thé- PA. under this Agreetaent The PA 2gfecs 10, provide. ‘proof of :such
professiopatlinbility i insurancecoverageto the Cmporannn. ;

7. Term: Subject to the provisions.of temmizetion as Eerﬁmaﬁer provided, the tenm ¢l
this Agi*z:wcm thall begin 2y of , 1999 2nd :ermmx.c on
2000. I
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& Tominion Sitherpany may voluntarily slect wmmmzm this Agresrazat, with
- oF withour: cause, by d:hvmngw the other party, at lesst thity (3&) -days.prioT o “the date: upan
which tmmination s desifed, written notice of such intention o terminate:

9. Refermis ‘{Und&mismnchhmpmyshﬁi refer patient< to the other.
10 Confidermiglity.

(@) Excqnfm the: limited emount of mﬁnmmnnmc:ssaryfumhg “purposes of:
Omgmmmudmmmandmmgfmmmm by providers
omdetheFar:ﬂuy cich party agrees to kecpmmasmacym cunﬂdmceany and all
informaton. reimmg, dxmcrty or indirectly, to- the practice bf the other party; including but:
ndt licdited to it ‘paients; payors, reeords, ete, if such mformano:a hns 0ot béan puhhf:lyw
disslosed and is nota miner of common knnwiedgc in the. ﬁdda of - work of the'; parties;:
:mmcxedhcwwef that the namcs shal} comply with legaliy suffi mmmbmcmxs and court
Ordecs :ttm:mr: disclosure of spec:ﬁw informaion.

(b} This Séction 40 shall remetain full fores ang:effeet for five years following:
elﬂmmusncrmmwnaf this Agreement or any rene hﬂ’wﬁ The parucs agree thatin
the event of a breach or threatensd breach of this Section {0, in"addition to any other relief
10 Which the' nou-breaching pasty nay be entitled, such o bm:hmgpmyshaﬂha gntiled

'@ enfoice thig Section 10 by i injometive or other eqmuj:}c retief ordered by‘a cowmtof

campczenz 3tmscht’tmn.

.. . Notes All notices which either pany is required to gmwihvothum
<emjunction with this Agreemen shall bé bn writing, and shall be'given by sddressing the samc o
such other party 2t the addressSet farthi below, by cectifiéd mail, répim receipt requestéd; or by
-dzh\eﬂng the, safne pmcmlly, or by coutier or Federai Exp:m -(ar: ccmpmhle Wmsm
‘Courier). 1y such m.hccw.rqr 0% by Cacsimile (with confimmatiod by.ery other methnd- accepted
herein).  Any notice given by temified mail shail be doomed. o hove 'been received-thyee 5
United States”Fost OfBEe delivery days following e date off maifing. IF hid: delivered o1
‘defivered by ‘same day ox overmight.courier of by fansimile, such-notice shall be.deemed ta have
been received on the dat of-delivery to'the party being- nouce{i Either parcy may chabge tie
adiress fur U strvice of notics: upon it by wrinisn aotics given: ta.the other in the manner hereir
provided for ﬁ;_g;mz of noticz,

12, Applicability1o:Staff. The PA and the. Cmmnagzeemmemafm

Ag:eem:m shall bind the empioyees, gty and officers of bo:jpm
13. S Mmmggé ‘{hcmasmcgmnum Agmcmentaiaﬁumens subjec

to'stais, Yocal and fedoral lew ond reguladons. The pardes further tecognize, that this Agrecren
shall be subieetto: mncndm:n:saf such laws and mgulanansand }o new legzslanca,such 2s federe

or state economic stabilization programs or health insurance programs. Afly. provisions of {lzw tha
invalidate or othrwise are inconsistent with the terms of this Apreement or would-cause one'0
Hoth of the piflies 10 b2 in vistation of Yaw shall be decrosd o haveisupersedud: the, tenns of dy
Agrecment: provided, Boweve; tat the parties shall exercise sheir best efforts 10 accommodate vy
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4. Attomgeyy’ fret. fnthe cvent et either pofty is required 10-engage the services of
1$thommmmmmammmmmmm,
régardless of whether such action resultd In lidgation, the preveiting pary shail be exitled.to
rexsonable atinmeyy’ fess. costs of legal assistamms, ood othor casts from the other party, which.
MimwewnyWMMﬂMﬂmay@pdhmM&mdmm
mummmmmm .

15, Miscellaneous. The invalidity or Bnendeircaability: uf 2 parficular provision af this

‘Agrecient sholl ot affect maommmhm&mmwﬂﬂlhmmmdin
{all respects as f such jnvalid or uneaforceabic provisions were omitied. The provisions of {his

: Agresment are sevarable and the invalidity of asy ooe or move ‘of such provisivns ot soy pErt
m:dmnnzaﬁwmmmmﬂqoikmmmW?ww“ -
&m&mm&smmmmwbﬁw&nmpmm Na change,

mmmmmlwmmmmﬁmmofﬁmmw%cvmdm&mammm
“ﬂungnnﬁﬁgmd‘nytbegammhm ThisAgamts!mll b&comadandmgmntcdw

parties hm sm: thelr Tespective heits, persanal. Wm dord
provided, however, (bat the Enployes may 2ot nssign, delegaieor 6
or obligations asising hereundey without tha prier woiten

term of this Agreement shall b ta¥an or Reld 1 bewwaiver of such-lemm or in say way affeet

such party's nghtmenfammmht&m,anﬂmwammﬁcpmnfnmapam of ey tem of

lhuAmcmsheubcnkmnrhemmbeawmuofmyorhutumhnwformebmnb

thereaf mmmd&mgmm&,wmmwmhmmmmm;
to-sunvive tire weprination arwmﬁmAmmszmwmm or”

expiration und be enforeeable.
IN WITNESS WHEREOF; the partics mcmwdmgagmmﬁmvmofm; day,
and yedr first above wiinies ]
T ING, . REV, Rocizas & SILVER. MD.S.P.A
By | Byt
e A (Tide)

LN I Y

of the Corporation. Noﬁahm:*
Corime e s m-_mmmepmufmmmmﬂmmwm&gmmwByMOmMofam'

ks



