
B F M R E  TSZ OF MEDICINE 

. TBfS CRUSE came before the eoard o f  Medlcxne pursuant ro 

SeCtIOn 170.565, Flor ida  S t a t u t e s ,  a ~ d  Chapter 28-4, F l o r ~ E a  

Admlnirtrativm Cod$, on June 6 .  1987. r n  Tanpa. Plorrda. :or rhm 

wrpse of ,consrder leg th. P s t l t i o n  tor Dsc la t l t o ry  Sthtmcn: 

f i l a d  on behalf of Nan GrafZ. M.D. (kc rc lnaL t s r  Petitioner). 

P e t i t i o n e r  was r ep re sen t ed  by Jay Conen, r a w i r e .  KO perso. or 

e n t i t y  sought  t o  i n c t r v e n e  as a par ty .  EavlnG considered Eke 

P e t i t i o n  and s u p p r t l n q  d~cumen:ation provided by t h e  Fetle:or.e:, 

the arpment and r c s t i m n y  or t h e  P e t i t i o n e r .  and bclnq 0tne:u:sc 

f u l l y  ad*is& i n  t h e  pren r se s .  the  Board makes the  f o l l w l n q  

ZPndlnql and correlu~ion=.  

FINDIWS OF FACT 

I .  Petitioner is l r censed  i n  t5e  S t a t e  o: Florida a s  a 

m d l c 4 1  d o c t o r  undm: Chapter  158, Florida S t a t u f e l .  

2. P e r i t i m c r  is a r tockho ld t r  I n  a PlorLda co8pora:ton. 

spec ia l ty  n+socia€ss. I n c . ,  4 hereinafter  the 'Co:poration']. 7 %  

re=lninq ~ t d c k h o l d e r i  oC ;he Corporation are e i t h e r  medrcal 

doc to r s  o r  msteopethic doc to r s  l i c r n r e d  I n  t h e  Stntc  oL 

PlOridl .  Ths p r p o r l  Car vhim t h e  Corparat im w&a formed is to 

h l ~ e  physicier. ; ~ C l u l i r t ~  Lor both the medical and o r t r o p t h l c  

fields o f  rmdlclne.Y Such sptfialists vlll parform services f3r  

p a t i e n t s  ~ + f + r ~ C d  to the  C c r p c r t l o n  by b t h  t h e  s t w k h o l d c ~ r  and 

also other phys i c i ans  in the  c m u n i t y  who may refer servfces  Co 

the corprat ion .  These apccialists will t-s paid a salary and 

w i l l  bm hlced pursuant Em a wr i t t an  Pqrceacnt. I n  t h e  cou r se  o: 

h i s  r e l a t i o n s h i p  uath thm Corporarren. the  Pbyslcian is an 





( b )  If t h e  m F p o r a t i o n ' 9  h r t i c l ~ ~  of f e c ~ r p r a t l o n  are 

smeadtd to Irrrm a p r o f c r s l o n a l  asamciat ion under Chapter 621, 

Florib. Statutes. would the ~ d r p r n t i o n - t b . n  ba i n  vlolatisn of  

Scc t ion  621.05. by rmaaoa o t  the Corporation's having both 

medical d x t o r r  and a r t a o p r t h i c  doctors as stockmlders and 

mpleyecs? 

( c )  If thm Corpration'm Articles of mmrporatlon arm 

amend4  t o  form a p r o E e r s i o n r 1  a s s o c i a t i o n  under chapter 621 of 

the T l o r i d a  statute#. olberc  the ~ p u c i a l i ~ t  .mploy.y.ss a r e  also 

#tockhaldmrn. t hen  would t h e  corporation bc i n  v ~ o l a t i e n  of 

ass.a~i( 1 ) l i 1 .  I K ~  o r  ( m i .  ~lorlda S t a t u t e s ?  

I 6 1  The Petition was n o t l c d  by thm BMrd i n  the June 5 ,  

1907. isstla of t h e  Florida Administretivc Weekly (Volume 13. Ao. 

23. Page 21081. 

CWCLDSIOIS OF L A W  

1. The B a r d  h a s  Iurlediction ewer this marter,'pursuant t m  

S e c t i o n  150.565. F l o r i d a  stmtutms. and chapter  2E-4. r lor tda  

. Administrative Code. 

2.  T ~ c   iti it ion flled by Pec i t l ene r  is in substarrtlal 

conrp;iancm wi th  the rec.dirmnnta 06 Section 120.515, F lo r ida  

Stat~tcs, and chapter 213-4, Florida Administrative CMe.  and 

Pmt l t l one r  bas the  r e p u i r i t m  I n t e r e s t  t o  maintain t h i s  

proceeding. 

3. Subsect ions  aS8.331(1}[1) ,  Ik), and In), prov ide  as 

follows: ' . . .  

(11 The t o l l owing  .era s h a l l  constiLut. 
grourds f o r  w h i c h  t h e  disciplinary 
a c t i o n s  5-lfied i n  subsection (2) m y  
be taken: 

. . 
411 Pmyinq or receiving any COEmisaion. 
bonus, klcabacr, or rebate, Or angaginq . 
i n  any split-lee arrangement I n  any form 
whatmever witn r wnvaieian, 
organlaation. agcnky; o r  person. either 
directly or indrrcct ly ,  for patients  
referrtd to p r w r d e r a  of naaltn cart 



goodn and s*roic*sr including,  but not 
limrted t o ,  horpr:als, nurctnp haoes. 
c l l n i c a l  l a b r a t o r i e a .  u 3 - l a t o r v  
su:glcal r en te r s .  or pha:rrdcies. The 
provrsiona of :his v i a g r a p h  sha l l  not be 
construed t o  prev*n: a pnys.c:an iron 
r ece rv lng  n f c t  !or pro:css?onhl 
c o n s u l t a t i o n  servtcwr. 

Ik) UakLnq dcctptiv., untrue, o r  
fraudultmt misreprcscntat ions i n  the 
praetlc- of medlcxne or cmploylng e t r i c k  
oc schene I n  the practlct  of med~cine. 

In) Eaercxsinq inf luence OR pa t i en t  or 
c l i e n t  Ln such a nranzer a& to 0xplo.t t he  
patient o r  c l i e n t  foc t l n a n c t a l  qain of - the ~ I C C R S C C  or  02 a t h ~ r d  party.  which 
& h a l l  Include.  but net  be l l m ~ r e d  to, rCc 
proeot ion o r  s e l l ~ n q  o r  serulces, goods, 
app!Lanctr, or drugs. 

I .  The i l r s r  i ssue  t o  be determined is whether t 3 c  

propoacd p r a c t i c e  plan set fortn i n  tna r:atement o: :4c:s uc4:d 

v io la te  subsection 458.331111(1) ,  Plorrdd S:atutes. or wke=>e:. 

i n  other  w f d s ,  the p r o p o s d  arranqement wrvld cons t i tu t e  a 

split-ice arrrngement aa prahibited by :hat r;a-.utory 

provillan. The h a r d  L i m d r  t ha t  r t  d w s  not. 5"ke h t a t u t e  

prohibi ts  p y t n q  or rcceiwinc a cmmircion, bonus, kickbacr. 

c tc . ,  e i t h e r  d i r e c t l y  or iadlrcctly. f a r  patiezta referred 

provldcrs of hea l th  car* goads and rmrvlcts. I n  t he  i a r r e n t  

case, r reviiv of t n i  f ac t ' ua l  aecnario  esrab1isn.s Enat there I S  

no t ee  being paid or received Cpr t he  re'crral. The  c l ea r  

xordlnq of th* s t a t u t e  pcrmita t he  payment of a i r e  Lor services 

rmndercd t o  p t i e n t *  r e f e r r e d  t o  or by the  phy9rclar.s so lons a s  ' 

tM fea 1% no t  paid'tor t n t  referral  i t s c l l .  Fur:k.c:?sre. :?.e 

p r w l r i q n s  of t he  plan a r e  tha t  t,he r p e c l a l i - t s  r=?l recelvc a  

salary and t h e  s tw*ho lde r s  wall receive a return O n  the ca?~:al  

inreat6ent i n  aerordanec uxth rht percantrp. o f  stock ourcranig 

and the rrturn rlll in no nannsr h bared npon the  ncmber of 

r e fe r ra l s  hy the gtockkoldor. By dael ininq t o  base t h t  iinancL.1 



rmturn i n  any way an t h e  number of r e f e r r a l e .  thm p r q a e d  

arrangcmcnt avoids the ? r o h i b i t i m a  of Ssct lon 458.13111)111, 

Florida Statutcm. 

5. The next quastion t o  ba d a t e m i n e d  rl whether the 

factual dascripcion In paragraphs 7-4 of tac s ta temnt  of Fac16 

~ n s t l t u t m  a uiolbtion of sec t ion  458.33l(l]{kl. Florida . 
Statutes .  That  p r w l s i o n  rmlates  t o  the  making of deceptive. 

untrue. or fraudulent r cp rceen te t ions  i n  the  p r r c t l m  of medicine 

er w l q i a g  a t r i c k  o r  &chew In t h r  p r a c t i c e  of medicine. 

smrd on t h e  d e u c r i p t i o n  of the proposed acrititias, i t  i s  found 

that t he re  Is nu v>olat ion of t h l r  s tatutmry section i n  the  

propared p l an .  %petif  lcelly, the proposal ineludmr a p r w i s l o n  

that when the p r i m n t  i s  r a f e r r l d  t o  th. Corpracion by a 

stockholder. the s t ~ c k h o l d e r  w l l l  inform the pa t i en t  In wri t ing 

of h l r  m e r e h i p  i n t e r e s t  i n  the  corporat ion.  

6. m e  t h i r d  q u e s t i o n  t o  be determined is Uheter me 

propaged a r rangment  uLe1at.s Sec t ion  4Sa.331(1)[nl, Florida 

I tatutms.  That provision relates to exercis ing lnt luencc on the 

p a t i e n t u 0 r  c l l e n t  t o  r x p l o l t  th. c l i e n t  for  financial pain. 

Whlln, t h c r c  may have been prevxoua i n t e r p r e t a t i o n s  oL t h i s  or 

s imi la r  a t a tu tocy  provisions by profess iona l  l icensing boards 

such ar t o  prohibit a l i censcd  p r o E e s t i o ~ 1  from referring a 

patient to any bus lne r s  mntity in  which the profeasion41 held a 

CLnancIal I n t e r e s t .  thm proQislons rddcd to Section 45L.331(13 In 

the 1986  lmq+la t Iv t  scssi?n,  apeeiflcally paragraph (gq). m k e  

c1m.r tMt the physician m y  rnfcr a p a t i e n t  fur heal th e r r*  

gwdm or atrvices t o  a business  a n c i t y  i n  which the  phyglcian has 

an cqu i tp  In tmrc r t  if the physician notlfles thr pa t i en t  of his 

f inanc ia l  i n t e r a s t  a:d of t he  patlamt'm rlqkt to obtain suer: 

goods or n a r v i r r s  at tGe location of the p a t l e n t ' s  choice. By 

t b  enatt ient  oz t h i s  ptovihion.  which is c s s c n t i ~ l y  a 

d i sc losure  provis ion,  the l * q i % l a t u r e  nas e x p l l r i t l y  s t a t ed  that 

a physician may nave a fxnanc ia l  in tmrc r t  in a health c a r s  good 

or eerricm to which he lr rmfrir lnq p a t i a n t s  so long as the 



required disclosuse is made. Thus, it is clear that the 

prohibitions in subsectzon ( I l l n l  of section 4 5 B . 3 3 1  cannor be 

applied to every situation in bhich the  -physician promotes or 

sells services, goods, appliances, or drugs bst may apply LO 

those i n  which there is no compliance with the disclosure 

requirements of Subsection (l)(qg). There would, of Caursc,, also 

be a vioLation of Subsec t ion  (l)(n] if the patient were referred 

for goods or services which  are not actually needed, a 

possibility which Is not stated or presumed to be present in the 

facts set forth in the Petition. 

7 .  With regard to the question of whether the description 

OF the Corparation and its activities violate Section 621.05, 

Florida Sratutes, rhe Board respectfully declines to answer this 

mestion and reters the Petitioner to the Department of state for 

aa interpretation of that statut~ry section. A review o f  Chapter 

621, Florida Statutes, makes clear that the state a g e n y  which is 

authorized with the enEorcement of that Chapter is the Depar tment  

of State. The Board's referral of Petitioner to the Deparkment 

' of S t a t e  relates both to the question with regard ta the 

description of the Corporation and to the question relating :o . .  
poasIhle a m e n h n t  of the Articles ef Incorporation to form a 

professional corporation under Chapter 621. In a similar 

eir-tance, the Board of Medicine was petitioned with regard t o  

the  question of whether h t h  medical doctors and osteopathic 

doctors may ~ar t i c ip :e  , in+sucb a business arrangement. see, Zn 

te the Petition for Declaratory Statement of Vavad Marcus. H.D. 

In thnt cnae, as in this, the Board declined to interpret  Section 

621.05 ,  Florida Statutes, for the reason stated above. 

8 .  With regard to the question of whether if the 

Corporation's nrticYes7ef Incorporation are nmendeZ to for- a 

professional associatiori unaer cnapter 621 of the Florida 

statutes. such that the specialist employees are also stock- 

holders, and whether suck arrangement v w l d  be in vialation e£ 

Section 458.33111)111,  t k ) ,  OF t n J .  Florida Statutes, the 30ard 



finds that Chey would not undar the tacrr as outlinad. For  rh. 

reaeoas statmd abotrc, the propsed arrangement docs no: purpatt 

Lo p.y a fcc for th. referral'itself, b u t  pu:mr:a an:y :o ~ a g  a 

fee for scrvicas rtndercd. :n addition, the above arrange-ent 

rrruld p r m i t  the rtockholders to alxo bc employees oC me 

C o r p o c = t i w  vlth~ut v i a l a c i n g  the notrd proviaions sincm rK# 

return om the iautatacnt of ceptrel wuld be based an the 

invcabent m d  mt on the number of referrals. Finally, the 

proposn1 prwideo Eor a disclarurm of the business in:eres: to 

wtientn. m e  only caveat would bc that the p r w s a l  a s  framed 

docs net c m l y  u?th a 1 1  o f  thc rcwlremcnfs of Subsect;on 

158.33111)(qq). rlorida statutas, but Prtitioners nave not 

crpllcitry invited the Board to rnterprcf that statute as e p ? l l c l  

t a  tne propascd arranqement. 

9. m e r e  ia cmpcten:, s u b s t a n t i a l  evider.cc to sulporr the 

Baard's findings and conclusions. 

m6poRg.  

IT IS I m Y  O R D m  A D m E D  that Subsectians 

' 458.33111] (1 ) .  f * ] ,  or In). Florida Statutes do not prohibit a 

physlcimn from participating In the buslncsa arrangement ser 

forth d n  t h e  Cindie~a of fact pragraphs 2-4 of tkll Final Order, 

so long aa the re ferr ing  physician naa provided thm paclcn: with 

the urittmn disclosure o f  Ehm nature oi h i s  xnterert. when.  

r w i r c d  by saction 158.331[1) (qq1.  Florida Stntutcr. 

PCCftlqnrr 14 hereby, notified that he m y  appeal this ord*: 

by siling one (1) copy of a wotice o f  nppmal w i t h  the Clerk 0: 

the rqmncy and by filing 4 Elling fee and one 111 COW of a 

Hotrce oC & p a l  with tkc P i r t r x c t  Cmrt o f  Appeal within thirty 

(31) days at ths date that this order 11 tzlcd. pursuant to thc 

rlorld. rules of ~pp%llate  proccdurc and cnrpter 120, Florida 

S t a t u t d .  . . 

m U E  ANC OBPEI(W this 2 day o t  , 1981. 

BOARD OF MZDICINE 



CERTIFICATE OF SERVICE 

I HEREgY m ! l T P Y  that a true and =orre& copy of the 

foregoing Final Order has been forwarded by certified marl to 

Adele 1. Stone, Esquire, and Jay Cohen, E s ~ i r e ,  Atk inson ,  JPnn, 

Diner, Stone  6 Cehen. Post Office Drawer 2088. 1946 Tyler S t r e e  

Bolfywood, Florida 33022-2088. at or before 5!00  p.m. th is .  '1, 

dsp of wgrvt , 1987, 


