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FINAL ORDER

THIS MATTER came before the Board of Medicine pursuant to
Section 120.565, Florida Statutes, and Chapter 28-4, Florida
Administrative Code, on June 4, 1988, in Tallahassee, Florlda,
for the purpose of considering the Petitlon for Declaratory
Statement flled by Gene E. Myers, H.D.

Baving considered the Petitlion, the letter amending the
Petition dated April 14, 1988, the applicable lawv, and being
otherwise fully advised in the premises, the Board makes the
following findings and conclusions:

' PINDINGS OF FACT

,1.: Petitloner is licensed in the State of Florida as a
nedical doctor, having been lssued llcense number ME 0030363,

2. The !tetu;l scenario Petitlonr presents ls as follows:
Petitioner ls a sharaholder In a corporation which owns
equipment. The equipment voulq_bc elither leased or sold to the
Limited Pa;;nerlhlp. ‘The technlclans operating the equl(}{rq I] 0
would either be rozporate enployees leased tc tha Limlted
Pactnershi) or employed directly by the Limited Partnership The

Lim{ted Farinership will be formed for the purpose of perforaing



PYLApuELaL YaBRLULALD LADOCALOCY BCuQliES. ine pl!lﬂ(!.‘nl? woulad
offer Limlted Partners units through a private placement being
‘conducted under lppllcfbl. exemptions from reglstrations under
state and federal securities laws. Most i{f not all of the
Limited Partners would be physicians. The General Partner would
not be a physician. -

3. Each physiclan who refers a patlent to the Limited
Partnershlp would advise that patient that he has an cwnership
interest in the Limited Partnership. The return on lnvestment of
the Limited Partners would be based upon the overall success of
the Limited Partnership and bas=d upon the investment made by the
Limited Partner. The return on lnvestment would not be based
upon the number of referrals by a physlcian to the faclllity.

4. This Petitlon was noticed by the Board in the May 13,
1988, lssue of the Florida Adminlstrative Weekly, Vol. 14, Wo.
19, Pg. 1779, i

CONCLUSICOHS OPF LAW

1. The Board has jurlsdiction over thls matter pursuant to
Section 120.565, Florida Statutes, and Rule Chapter 28-4, Florida
Administrative Code.

. 2. The Petitlion filed by Petitioner, as amended by the
letter dated April 14, 1988, is In substantlal compliance with
the provisidns of Section 120.565, Florida statutes, and Chapter

28-4, Florida Adminlstrative Code.

3. Petitloner has a requisite interest to malntain this
=zzcweding.

4. Petitloner requests that the Board lnterpret Sectlons
a28.311(1)(4), tn).vnnd (99), Florida Statutes, In light of the
=r=pcsed arrangement and state vhether the arrangement set forth
azc7a in the Pindings of Fact v;uld violate those statutory
provisions, Petitioner states that he believes that this
arrangement ls consistent with the past petitions approved by the

Board, such as the Order on the Petition for Declaratory

Statement for Melbourne Health Associates, Inc. and John Lotito,

M.D., 9 FALR 6295 (Ocder flled Deceaber 3, 1987).



1. The following acts shall constltutes
grounds for which the disciplinacy actlions
specified ln subsection (2) may be taken:

L] . L .

(1) paylng or recelving any comalssion,
bonus, kick-back or rebate or engaging
in_any split-fee arrangement in any form
whatsoever with a physiclian, organlzation,
agency, or person, elther dlrectly or
indirectly, for patients referred to
providers of health care goods and services,
including, but not limited to, hospitals,
nucrsing hcmes, clinical laboratories,
ambulatery surglcal centers, or pharmacies.
The provisions of thls paragraph shall not
be construed to prevent a physiclan from
receiving a fee for professional consultatlicn
services.

(n) Exercising influence on the patient
or client in such a manner as to explole
the patlent or cllent for financlal gain
of the licensee or of a third party, wvhich
shall include but not be limited to, the
promoting or selling of services, goods,
appliances, or drugs.

(g9) Referring ;n{ patient for health

care goods or services, to a partnership,
firm, corporaticn, or other business

entity ln vhich the physiclan or the
physiclan's employer has an equity interest
of 10 percent or more unless, prior to such
referral, the physiclan notifies the patient
of his financlal lnterest and of the patient's
right to obtain such goods or services at the
lecation of the patient's choice. This
section does not apply to the following types
of equity interest: . . . .

6. Based on the speclflc facts asserted by Petitloner, it
does not apkcar that the proposed arrangement would violate the
provisions of Sectlon 433.231(1)(1), Florida Statutes.
SQchtlcn;If; under the p:oposal, the return on the investment by
the Limited Partners will be based solely upon the overall
success of the Liaited Paztnershlp and based on the Invesrnpr-
made by the Llalted Partners. The return on the investment would
not be based upon the number of referrals to the facillty by any
physician who is a Limited Partner. Since the return offered to

the Llmites Pactnecrs i3 based on the lnvestment and ls not in any
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that this arrangenment ls nct in viclation of Section

458.311(1)(4), Plorida Statutes. See In Re: The Petition for

Declaratory Statement of: Melbcurne Health Assoclates, Inc. and

John Lozlto, M.D. 9 FALR 6295 (Order filed December 13, 1987).

B 7. The Board would point cut that there aight be a
violation of Section 458.331(1)(1), Florida Statutes, Lf the
abllity of an fndlvldual physician to participate in this
Investment opportunity were tied In any way to his abllity or
willingneas to make referrals to the {acill!y orf the likellhood
that he would do so. siné; there are no facts asserting that
this is the arrangement herein, the Board does not presume that
such a limitation exists.

8. With regard to the question of whether the proposed
arrangement is a violation of Sectlion 458.331(1)(n), Florida
Statutes, the Board finds that it ls not. To the extent that a
physiclan limited pactner may refer his patlents to the Limited
Pacrtnershlp, such acrangement is permisalble so long as the
referral by the physiclan ls acezally medically necessary and th

proper disclosures are made unde: Section 458.331(1)(gg), Florid
Statutes. In fact, It is the enactment of Sectlon
458.331(1)(g9), Florida Statuzes, which makes clear that a
physiclan ls permitted to make referrals to a business entity in
which he has an equity lnterest since thls statutery provision
presumes the existence of such relerrals in requiring dlsclosure
in certaln clrcumstances.

9. rinally, with regard to the propristy of this
arrangement’ln Yight of Sectlon ¢38.331(1)(gg), Florida Statutes
the Petition clearly asserts tha: esach physiclan vho refers the
patient to the Limited Partnership would advise that patlient tha
he has an ownership lnterest in tSe Limited Partnecrship. This
dlsclosure goes only half-way. Sibsection (gg) requires not onl
the the physician notify the patieat of his financlal Interest,

but also that the physlclan notify the patient of the patlient's

ight to obtaln the goods and serzices af) @hp [14Btion of the




the patlent belleves or (s led to believe thaz he zust obraln the
services only at the Limited Partnership In which the physiclan
has an equity interest, then the conduct of the physiclan would
be in viclatlion of Section 458.331(1)(g99), Florida Statutes.

10. There ls competent substantlal evidence to support the
Board's findings and conclusions.

WHEREFORE

T 1S REREBY ORDEALCD AND ADJUDGED:

That Section 458.331(1)(L), (n), and (gg), Florida Statutes
({1987), do not prohibit a physiclan from entering into am
arrangezent vhereby the physician ls a shareholder in a
corporation which owns equipment, wvhich equipaent vould be elther
leased or sold to a Limited Partnershlp, through wvhich perlpheral
vascular laboratory studles would be provided to patlients, scme
of wvhom would be referred by physiclans wvho are shareholders In
the corporation. Howsver, any physiclan who enters into such an=
arrangenent’ must advise the patlent not only of the physiclan's
o‘lmeuhlg interest in the Limited Pactnership, but l‘llﬂ of the
right of ‘the patlent to obtaln the services at a locatlon of the
patient’'s cholce. The physiclah may not requlcre the patlient to
obtain Itn. services from the business entity [n which the
physiclan has an lnterest.

Thl; Declaratory Statement responds only to the questions
asked and !nterprets only the statutory provisions cited by the
party. The cunelnnlc-m by the Board that the proposal does not
constitute a viclation of Section 458.331(1)(i), (n), and (g9).
Florida 3:2%utes, ls not a corment on whether or not the proposal
may violate other provisions of Chapter 458, Florida Statutes, or
other related obligations of physiclans.

CONE AND ORDEPED thiz 7~ day of _9uih= S
1988,
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