
DEPARTMENT OF PROFESSlONAL REGULATION 
BOARD OF MEDICINE 

in re: The Pet~llwl for Dmlararory 
Statement oT: 

JOHN ROBERT LEtKEHSOHN. M.D. 

FINAL ORDEq 

THIS CAUSE came before the Board of Malicint (hereioaftcr Bard)  ptnmrant lo Saclim 
1M 565, Florida Statutes, and ChaplerZE4,  FIorida Adrn~nialrahve Code, on Febmar) 2, 1990. for 

, 
the purpfe of mns~denng the Pet~llon for kclamtory Statement filed 'by Rohcrt John Leikwohn. ,. 
M.D. (hminahcr Pflirrontr). No p e m  or m i r y  sough! to inferuene as a party. Having c o n s d c d  ' 

~hcpetllion, lheorhrr tvidnccmdd~umcnts 01 rcrod, ~ h e ~ p p l i c a b l ~  lam-, and k i n g  e f h t w ~ s c  fully '. 
advised in Ihe premises, the h r d  d c s  Ihc fo l lm~ng rjnd~nps nnd conclu~~ons. 

FINDINGS OF FACT 

1. Pdi l~mcr islicarpod topracticc modicim in the State of Florida puraunl lo Chspler 458, 
Flonds Shlule, a d  maintains an 0%- st Plrrillc Surgery Center. 5807 - 21st Avcnlpc WCSI, 
Bradenton, Flonda 34209. 

2. T h e  Pclitioner has u d  d , d m i m  to wnlinuc lo use the advcrt~?ing of Amcrim 
P l d i c  Surgery, Inc., and has e n l e d  iero a contract w~ th  Ihls company. A cow or Iht contrpcl IS 
allached to [he ptt ion. The contract qlales that Amcncm PIadsc Surgery. tnc. (APS) is a Flenda 
corporalion sp~nl iz ing in markcl~ng plastic surEcry strvrccs lo conwmcrs who have an interest in  ! 
plaqtic surgery hy providing them with the inlorrnnlion n-ry Tm them lo awake an rnfwrmd 
decism. Makeling serv~~es mclud~ng producing ad copy for all med~a. ~sy ing for advenlsunp 
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c x p c n ~  and nmninp such media promotions as are consislent with the sarviccs wnilabk lmm I 

* pnicipating plaslrc surgmns Iwatsd In the area sen-~ud by the malls. APS slates lhat rt Mitvs ~h 
scrvicu will crealc addrllonal patients lor the surgeon wh~le  saving Ihcsurgmn the lime and expense 
of soliciting and quul~fying ncw pallenrs. APS states thar lhcse benefits wi l l  provids Ihc surgm wilh 
a more informed pttent and allow surgeons 60 devote more tlme to practice aclual surge?. I 3. The conlract wl l lnm APS'q reapons~hil~ties. In pumrrrary, lo be that APS w ~ t l  distribute I 

infwmal~on on plasl~c mrgery In the su rpn ' s  area, lh wrll have s nmtlom1 800 number. Wher 1 

patients call, APS will da one of the lollowmp scnd pcncml information on APS services, d e a n  I appolnrmcnr for consullalion with an APS physician or havt the prospeft call lhc physician lor 
mnsullalion, or answer telephone quesllons w~lhout scndlng ~nformat~on. APS expllcilly slales thal ! 
i t  wi l l  not do my rnedlcal weening except what is done through a hooklet ~ a l l o d .  'The Wonder of  I 
Plkstic Surgery." A copy 01 'The Wonder o f  Plastic Surecry' was provided to the Board. 

4. The contract slalm thnt ihe mrpeon'~ rcspns~b~Iitics. in m m r y .  arc lhat ~ h c  surgean I 

mua coordinstt all conrulrar~ons and cvrnbuaf surgery w ~ l h  prospccltve p t rm ts  referrcd by APS and 
wi l l  provide to APS in wrrling. a list ofalt the patients !ha! were referred by APS and havt undergone 
surgcry during the prtvious month 

i 
5.  The ccntract furlher pmu16= for paymurt options to bc setscted by lhc surgswt. They 

we, in bnef: . I. Fired ree per wll to APS vilh APS hnndling tho comultafion. This oplion alIowa the 
physician to clef! lhe m~nimum or maxlrnurn nurnher of  calls chst he or she \rank to m i v e  a c h  
month. 

b. Fixed fee pe r  cell lo Am with surgeon handling Ihemmullalion. This oplion pmvidcs 
that the surgwn will fiy APS $40 for wery cstt r rcc ivd  by APS fmm the surgecm's dcsignatad a m  
that is the w l r  of APS's advcrlising and results tn APS rmding out M informstions! hooklel and 
p c m l i t o d  l t t l t r  lo the caller designatmg Ihc surge30 as the doctor to oonsull regarding lhc caller's 
plastic surgery. In lhzs c a ~  the psttenl will call the surgeon dirccrly and ~hc, surgeon's staff wjil bt 
rmpnsible for palrent wrming. 

c. Fixed Tee per contullation. This  option provider that APS will bi l l  the surgeon $400 for 
all prospaaive ptlents lhat nchedule and heve a consultation with t h ) s u r g ~ .  APS will tell the 
pallent Ihat there is no msullallon kc, but lhat a $25 resecv8tion fee IS rsqu~red. This rescrvaiion 
fee I3 reFundcd to p t i en l  stlecting surpcry or c~ncel l~np wilh one full woik~ng day"% nolice. 

d. Fixed mwdhtg media budget. Under this oprion. Iht wrgeon pays APS a tixed rnonrhl~ 
I- to r e i v e  conwltalions lhal call from the surpeon's dcs~gnalcd sna. APS m the nght I0 
x n d  consullalions loothtr surgeon? from the designated area i l  the person rsqucsring the consultalion 
SO q u ~ t s .  The contract wnuins tbe provision. 'It is unders ld  by b t h  paflies  hat this fixad 
amount may bc d i f i o r l  fmm monlh to monih by mutuaI arrctmtnt in ordtr to Increase m dccreaw 

. lhc tola1 numbcr of pcoplt responding 10 APS advertising.' 
6. In the letter scnt w l h  the Petition for k l a ra ro ry  Smlemmt by m e t  for Petitiomr- 

cwnscl fw Pcliriontr slnlod Ihat Petttiontr and othcrs PR wmder invmtigallon by the Dcperlmnt of 
Professional Regulatwn for thtncti~~tiesdescr~hal above. For purposts of  thrs pmeeeding, the Bnad 
m p l s  ths awnlon as Inn. 

7. Petltiontr requests the Board l o  review l h t  a h s l s r c d  fscrs and to state whelhtr Ihc 
conduct doscribcd vrolsteq Sectron 458.331(3)(i), Florida Scalulcs. 

8. Thrs petitlm was nolucd by the Board o f  hldlclne m the Jsnuary 26. IWO, issue of Ihr 
Flonda Admm~rtratrve Weekly 
I V ~ .  16 No. a ~ g .  378) 
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CONCLUSIONS OF LAW 

l .  Tbt Board h )u.ijurirdrction war this martwpumrpnl toSecrion 120.565. !=Ion& Shh~tes, 
Chapter 28-4, Florida Adminislrnliva W e .  The Pel~tion For Deelsralory Statement Filed hy 

pclrrloner IS in glbsrmrisl m m p l l m  wrrh rhe 
,,mv~siom of *lion 120.565, Florida Staruies. and Chapter 284, Florida Adrninistrativt Code. 

2. While thc Board remgnim a the person who is licensed to p c t l c e  medicine in rheSlatc 
of Florida and wishes an interpretaion of Chapter 458, Flonda Statures, usuafly has rho requistre 
sanding lo maintain t declaratory slnlemnr action, the R o d  f i d s  thal such is no1 the case when that 
rndiv~dual 1s ~ l d y  under an lnvesllgntlon by the k p n r n c n t  of Pmfesslonsl Regularion with rcIt -11 
to the very conducr which h1iriona d ~ r i b e s  in the Petition. ?he purpose of a Petrlion Tor 
DtcIaratory Statement i s  to ellow an intermed pwson or entlry to asctnaln whelher proposedconducr 
or conduct wh~ch is no1 under tnvMigatim IS psnnissibte. The pu- of & dcrlaratory slatemen1 rs 
n c ~  to had  off d~scipllnsry actlon after an ~nvest~gat~m ha5 already been i a ~ t ~ a t d .  Thus. the Roard 
finds.thst the Pmlloncr does not have the requ~siterranding to marntain this Per~tion for Dtclaretoiy 
Slatemml rn t~ght of  Qe admifsion by,Pclitioner chat rhcro is a cumnt tnvrsligarlon o f  Ptlit~oner's ': 
mducr.  S.es -f 395 k.2d 192 (FIA. 
1st DCA 1981; C w c h  us. Slate DcDarlrnent of Health and Rchab~l~lal~veSen.! 377 SD.33 32(Fla. 
1st DCA 1979). Because the Board finds thst Dr. Lcikensohn does not have sizing ro mainlain this 
Rritron for Declaratory Statement, the Board decl~nts to mndcr an opin~on as 10 thc prop~iety o f  the 
conducr as su fonh In the pelitton. 

WHEREFORE. TT IS HEREBY ORDERED AND ADJUDGED: That the Pelrtrnn for , 
Declaratory Stdemenl is hereby 

DISMISSED based on the feet lhai IL Pet~tion lacks tha requisite standing to mainta~n the 
pril ion. 

MEIE AND ORDERED this 2 day of Fcbruarv . 1990. 
BOARD OF MEDICINE 

MARGARET C.S. SKINNER, M.D. 
CHAlRPERSON 


