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DEFARTKENT OF PROFESSIONAL REGULATION
BOARD ' QF MEDICINE

IN RE: The Petlitlon for ’
Declaratory Statement of: F l L E D
of P L
EDMUND G. LUNDY, M.D.. AGENCY CLERK
Petlitioner,
CLER LI
/

pate 1213722

FINAL ORDER

THIS MATTER came before the Board of Medicinc pursuan: to
Section 120.565, F.S., and Chapter 28-4, PFloridz Administrative
Code, on December 5, 1986, in ‘Tampa, Florida, for the purpose of
considering the Petition for Declaratory Statement flled by
Edmund G. Lundy, M.D. (hereinafter Petitioner). Potitloner was
repres=nted by ‘Mateln J. Genauer, Esqulre. No persor or cnl:ltv'
sought to Intervens as a party.

Baving considered the petition, the applicsble law, and
belng otherwise fully advised in the premises, the Board pakes

the following findings and concluszions:

FINDINGS OF FACT

1. _l’etl:lonn is licensed in the State of Florida as a
medical doctor, having been lssued license number 0020352. Hig
address Is 2241 Korth University Drive, Sulte A, Pembroke Pines,
Florida, 33024.

2. Petitioner ls contemplating entering l.n.tu a business
transaction, as set forth below, and wishes the Beard to
interpret whether such business transactlon would c'ndstlh-in a
“split—-fes arrangement™ within the meaning of Section

458.331{1)(3), Florida Statutes (1985) :{ The Board of Medicine

2/ Paragraph (}} of subsecyion {1} of Sectlaa 458.331,
Florida Statutes (1985) was redesignated as Paragraph (i) In.
the 1985 Supplement. ; 2
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S
administers Section 458.331(1)(j) and Sectlon 458.331(2), under
which discipline may be imposed for any violation of Section
458.331(1)(4)-

3. Petitioner intends to establish and become a
shareholder of a Florida corporation that will serve as a vehlcle
for both providing services to patlents as well aa providing
additzional services to a group of otherwise independent
physicians, as described below. Petitioner also intends to
affiliate with subscribing specialists, as described in
subparaqupli (b). The details of the two proposed business
arrangements which the Petitloner requests that the Board review

in light of the statutocry provisions cited above are as follows:

(a) Lease of Office Space, Advertising,
and Administrative se?%?_cu to Family
Practitioners

The first proposed activity of the corporation
would be tp entabllish au office space with medical facilities
sufficient to provide general medical care of the nature provided
by specialists in family practice. The facilities would include
sophisticated diagnostic equipment and materials. The
corporation would lease the office space and equipment to one or
more family practitioners. The corporation would also provide
advertising Eor the facility including, but not necessarily
limited to, nevspaper, radlo and televislon advertising. Such
advertising would promote the convenlence, availability, and
sophistication of the faclility as well as the professional and
academic background and quallflications of the lessee
practicioners.

Patients seen by such famlly practiticners at the
facility would pay the corporaticn for the services cendered by
the particular family practitioner. The corporation would retucn
sixty percent of the fes for such services to the particular
family practitioner who ptovided such services, and the
corporation would retain forty percent of the fee as payment for
lease of the space and for providing advertis ing and
administrative services, including receptionist, secretarial,
billing and collection services. The practit ioners would be
relieved of the administrative burden of billing and collection
of fees for such services. The receptionists and secretaries
provided to the family practitioners would be employees of the

corporation.

(b) Billing, Advertising and Marketing

Services for Specialiists:

The corporation would also provide certain billlng,
advertising, and marketing services for particular physician
specialists. Specialists would subscribe to be affiliated with
the corporation. The corporation would seek as subscribers one
or more physicians in each of a nuzber of medical specialties.
Each subscribing specialist could refer patients to a
subscribing physician in another specialty, Lf the first
specialist deemed such referral in the best interesc of the
patient. No physician would be under any obligation at any time
to refer a patient to any subscribing specialist, and a
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_-'-""‘(—-_ physician could at all times refer patlients to a nonsubscribing
speclallst.

In the event 2 subscribing speclalist referred x
patient to another subscribing specizlist, then the speciallst Lo
whom the patlent was referred would agree that such patienmts
would be a client of the corporation for the particular segvices
rendered at the time. Any fee charged to such referred patlient
for those particular services would be payable to the
corporation, and the corporation would remit 85 percent of Lhat
amount to the attending physiclan.

In exchange for the retained 15 percent, the
corporation would provide billing, advertiesing, and marketing
services for the subscribing speclallsts. The corporation would
be responsible for billing and collecting from those patients vho
did not pay at the time the services were rendered. In addlition,
the corporation would provide comprehensive advertising for Lhe
subscribing speciallsts. Such advertising would Include, but
would not necessarily be limited to, newspapcr, ridlo, and
television advertising. The corporating would promote the
avallabllity of full-service medical care to perspective patlents
through the afflllatlon of the subscribing specialists. The falr
market value of the services to be prowided by the corporation
would be approximately equal to the fee retained by the
corporation.

In addition, it ls contemplated that the
corporation would eventually establish multiple facilitles to
provide physical office space for subscribing specizlists 23 well
as for additicnal family practiticners. The 2stablishment of
such sultiple Tacilitles is the yrinclpal goal of the
corporation. Not only will this permikt greater economies of
scale for the participating physiclans, but It will afford to
patients greatly Increased availability of specialilsts in most
major areas of medical practices. It is further contemplated
that the corporation will eventually seek to negotiate with .
various private entities to serve as an independent contractor to
provide comprehensive medical care for the employees of such
entities.

. y 4. The Petition was noticed by the Board ln the January
23, 1987, issue of the Florida Administrative Weekly (Vol. 113,
Humber 4, Page 31}!].

CONRCLUSIONS OF LAW

1. The Board has jurisdiction over this matter pursuant to
" Ssection 120.565, P.S., and Chapter 28-4, Plorida Administrative
Code.

2. The petition filed by Petitioner is in substantial
compliance with the provisions of Section 120.565, F.S. and
Chapter 28-4, Florida Administrative Code.

B = g
3. Petitioner has the requisite lnterest to maintalin this
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proceeding.

4. Section 458.331(1)(j), F.S. (1985), provides as

% follous:

(1) The following acts shall co‘nstitutg grounds
for which the disciplinary actions specified
in subsectlon (2) may be taken:

- - -

(j) Paying or receiving any commisslion, bonus,
kickback, or rebate, or engaging im any
,split-fee arrangement in any form whatsoever
with a physician, organization, agency, or
person, elther directly or lndirectly, for
patients referred to providers of health

care gocds and services, including, but L
not limited to, hespitals, nursing homes, i
ellnical laboratories, ambulatory surglical
centers, or pharmacies. The provisions of
this paragraph shall not be construed to
prevent a physician from receiving a fee for
professional consultation services.

5. The first question presented by the petit.on is whether
the arrangements set forth ln subparagraph (3)(a) in the Flinding=
of Fact would violate Section 458.331(1)(j), P.S. (1985). Upon
review of the factual details and the statute, the Board is of .
the opinion that the propesal set forth in (a) above would nat
constitute a violatlon of the "fee-splitting® statutory

provision. The statute, in essence, prohibits referral fees. 1In

e

o the €irst scenario, there is simply a charge for services
rendered and there is no referral arrangement whatscever. The
specific arrangement 1srtha: the corporation would provided
specified services and the family practitioners would pay the
corporation for the services vendered to each particular family
practitioner. Wnile the scenario establlshes that the patients'
fees would be paid to the corporation and sixty percent of the
fee would be returned to the practitioner, the alxty percent of
the fee (s attributed to the payment for lease of the space and
equipment and for the provision of advertising and administrative
services. Slnce the fee s not ln any apparent way, either

directly or Indirectly, tied to an arrangement whereby the

corpocation wakes refertais to the physicians pr the pnysiclans
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the accrangement as being prohibited by the statutory provision at
Lssue.

6. The second question presented by.ths petiticn 1s
whether the factual details of the proposal set forth In
subparagraph (3)(b) in the Findings of Fact, would constitule z
viclation of Sectlon 458.331(1)(j)e F.S. {19865). In contrasi to
.thl first sitvation, where thers im no tle-in of the payment for
services to referrals to be made or received, the scenzrio
described In {b) would, In the Board's vlew, constitute & ~
vioclatlcn of the statute szt !ssue. While the first paragraph of
the proposed arrangement specifies that thes referrals to bec made
by the subscribing physicizns are ko be In the best Interest of
the patient and that the subscribing physician would not Le undez
an obligation to refer a patlent to any subscribing specialist,
the arrangements set forth in the second paragraph clearly
provide for a referral fee or split—fes. Specifically, under the
Ezcts set forth, 1f one subscribing speciallst referred a patlent
to another subacribing speciallst, then the patlient would Le .
deemed a patlent of the corporation and not of the "receiving™ f
physician and the corporation would retain 15% of the fec charged
to the patlent. While that 15% is characterized as a charge for
h.il.llnq. advertising, and marketing services, the Board finds
that it is, In actuality, a split-fee or referral fee. As can be
deduced Erom ’a_n evaluation of the speciflc facts, If one of the
subscrlbing speclalist physiclans receives a referral from a non=-
subscribing speciallst, then the physiclan keeps 100% of the
fee. Only Lf both the referring physician and the receiving
physiclan are members of the corporation is the 15t of the fee
payable to the corporation. Section 458.331(1)(34), P.S5..
_prohibits a fee belng paid or received for a referral.

7. There ls competent substantlal evidence to support the
Board's Eindings and concluslions.

WHEREFORE, lt is ORDERED AND ADJUDGED that Section )
456.331{1j{J), F.5. (1335), dofa nct prohibl: z ghysicizn E:o:

entering into an arrangement vﬁe:éby a percentage of the fees
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charged to the patient are payzble to a corporation for the
provision of space, equipment, advertising, amnd adnlnist‘ratlve
services. Section 458.331(1)(j), P.5. (1985) , does, however,
prohibit a physician from entering into an ar tanqmzn; wvhereby
chat physiclan, as a subscribing participant in a business
arrangement, provides a percentage of the pat ient fee to the
:—::pou:l.o?-rlfn whoa he or she has the hu;ingss arrangement if
tse patient he or she sees has been referred by ancther physician
wno has also entered into a similar businesz arrangement with the
corporation.

Pursuant to Section 120.59, F.S., the Petitioner (s hereby
cotified that he may appeal this final order by fliling one copy
of a notice of appeal with the clerk of the agency and by filing
=he £iling fee and one copy of a notice of appeal with the
district court of Appeal within thirty days of the date this
order is flled, as provided in Chapter 120, F.S., a.d the Flotida
Zules of Appellate PFrocedure.

OONE AND ORDERED this _.1"-_" day of _Meme—dbe— .
1987. '

BOARD OF MEDICINE

- Bt B Sehcan
EMILIO D. ECHEVARRIA, M.D.
Chairman



