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Intervene 13 a parcty. -

i RE: The Petltion for
Qeclaractocry Statement of: q )

MELBOURNE HEALTH ASSCOCIATES, INC.,

ind JOHN LOZiTO, M.D., DATE |2/ Tl

Fetitioners. Case No. 87

PINAL CRDER

THIS CAUSE caze before the Board of Medlclne pursuznut
Section 120.58%, F.S., and Chapter 28-4, Florida Adalnistra
Ccde, on February 8, 1987, in Tampa, Florida, for the purpe
considering the Amended Petltlon for Declaratory Statcment
by Melbourne Aealth Asgoclates, Inc., and John Lozlta, M.D.
(hereinafter Petitioners|. Ho person or entlty socught o

Having consldered the amended petition and supporting
documentation, the other evidence of record, and belng othe
fully advised in the premises, the Board makes the follc

findings and conclusions:

FINDINGS OF FACT

1. Petitioner John Lozlto, M.D., ls a licensed phys
authocrized to practice medicine in Plorida, He asserts Lh
prospective limited partner in the arrangement to be descr
hereln, his Interest vill be greatly affected by the chh‘
the Board in deternlning whether or not the lee nlengemen
described ln the Petitlon for Declaratory Statement is In
violation of Florida Statutes 458.331(1)(1l), or any rules
promulgated theceunder.

2. Melbourne Health Assoclates, Inc., ls a limited
pactnership which has bwen formed flor the purpose of o n

leasing a rehabilltation center. The partnership ls of...
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t:3:ted pacreneranip ualts tnrouga & privace placesen: wnicn is
seing conducted under applicable execprions from rejistration

gnder 3tate and federal securities lavs, It i3 exjesied that

=as:, if noe all, of the limited parszaecs vill be physicians.

~-e jenezal partner, nowever, is not a physician,.

1. Under =he facts preoposed in the Peticisn lor
Ceclaratacy Statemenz, the liamited pactnership will own the
renabilictacion center and will lease it to an experienced
cperator on terms wnich will provide for a fixed cent plus a
percentage rent. The percentage rent will equal five per cent of
thne center's presumed profitabilicy. For these purposes, Lhe
presumption is that all revenues received in access of seventcen
thousand five hundred dollacs per quarter per bed (and less
certain allowvances) are profits. The general and unlimited
paczners will participace ln the profits of the partnership and?
taus, through such interests and prafits they will parcicipate in

“the percentage rate.

4. In'the Petition for Declaratory Statement, Petitioners
queilkclily requested an opinion as to whether the proposed
arrangement would constitute a violatlon of Sectlion
458.130¢L) (L), P.S. (1986 Supp.).

S. The petition was noticed by the Board Lln the Janhary
23, 1987, lssue of the Plorida Adminlstrative Weekly (Vol. 13,
No. 4., Pg. 110).

CONCLUSIONS OF LAW

" 1. Tha Board has jurisdiction over this matter pursuant to
Section 120.56%, F.S., and Chapter 28-4, Plorida Adainistrative
Code. s

2. The petition filed by Petlitioner Ls in substantial

ccapliance with the provlisions of Sectlon 120.56%, F.S., and

0 U || D #haptlr 28-4, Florida Administrative Cole.

1. The Boacd speclfically finds that Jehn Lozlte, M.D.,

has a substanctial lnterest la this proceeding. [t =axes po




finding on whether Melbourne Heal:h Associates, Inc., ltself has
scanding to malntaln this proceeding, bue uouid point out that
under zhe facts as cutllned ln the Petition for Declaratory
Statezent, there are no specific Zetalls a3 %o how many of the
pecsons lnvolved In this proposal would be licensed medlcal
doctocs in the State of Flocida and, therefore, subject to the
jurisdictlion of the so:rd of Medicine.

4. Subsectlon 458,33L{1)(!), F.S., provides ag follows,

(1) The following acts shall constilule
the grounds for . . . disciplinary actlion:

(1) Paying or recelving any commlssion,
bonus, kickbaek, or rebate, or en-

gaging in any split-fee arrangement

in any form whatscever with a physleclan,
organization, agency, or person, ellher
directly ar lndireczly, for parients re=-
ferred to providers of health cace goods =
and services, lncluding, but not limited
to, hospitals, nursing homes, :linlcal
laboratories, ambulatory surglicsl cen.ers,
or pharmacies. The provisions of this
paragraph shall not be construed to
prevent a physiclan from recelving a fee
for professional consultation services.

. S. Based on the speciflc facts asserted by Petitloners, Lt
does not appear that the proposed arrangement would violate Lhe

provision of the Medical Practlce Act quoted abova.

Speciflcally, under the proposal the return on the lnvcltl;nt by
the limited partners will be solely through participation In the
p;e!ltl of the pacrtnership based solely on the number of
partnershlp units owned by that [nvestor. The return on the
investment will &bt depend In any vay on the nuaber of refercrals
made by the lnvestor to the entity. Im addition, the return on
the i{nvestment to non-physiclan limited or qtnatil partners ls
not based on referrals to the healthcare faclllity, but ls based
) on the lndividual's lnvugtL-n: in the entity. Slince the retucn
U 0 |1!Bﬁ2|é to the llmited partners ls based on the lnvestment and
not ln any way based on refecrals to or from the facility, the
Soard £lnds that thls arrargement ls not ln violation of Section

458.331(1)(1), F.S.




= §. 7The Board weuld point cut that thera might be a
violation of Sectlon 453.331(1)(L}, F.S$., Lf cthe ability of an
iadividual physician to particizate i3 this invesizent

{j’ opporzunity vere tlied in any way =0 nis abllity or villlngness to

cace Tefervals 2o tne facilicy =r cne likellhood tnac he would &9

$3. Since thece are no facts asserzing that such is the

arcangement herein, the Bodrd cdses noc presume :hes such &
limitacion exists,

7. This Oeclaratory Stace=ent responds 2nly e the
questions asked and interprets caly the statutory jrevisions
cited by the parties. The conclusion by the 2card that the
proposal does noe constitute 2 violation of Section
458.2331(1)(L), F.5., is not a cc=ment on whether or not the

proposal may violate omher provisions of Chapter 458, F.S., or

ocher relaced obligations of physiclans.

Pursuant to Section 120.39, Plorida Statutes, the parties
aze hereby notiflsd that they may appeal thls (inal order by
fillng one copy of a notice of appeal with the clerk of the
agency and by filing the flling few and one copy of a notice of
appeal with the Diatrice Court of Appeal within thirty days of
the Jace thls order is flled, as provided in Chapter 120, Florlda
Statutes, and the Florids Rules >f Appellate Procedure.

; DONE AND ORDERED thls 21 day of TMovemm— .

BOARD OF HMEDICINE
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