DEPARTMENT OF PROFESSIONAL REGULATION

BOARD OF MEDICINE

IN RE: THE PETITION FOR DECLARATORY
STATEHMENT OF:

ROBERT J. GOLDSTONE, H.D.

Petitioner.

FIMAL ORDER

THIS CAUSE came before Lho Board of Mediclne (Board)
pursuant to Section 120.565, Florida Statutes, and Rule Chzpter
28-4, Florida Administrative Code, on October 9, 1988, in Tampa,

Florida, for the purpose of considering the Petition for

‘Declaratory Statement filed on behalf of Rubert J. Goldstore,

H.D. (hereinafter Petltioner). Petitioner was represented by
Steve Ballinger, Attorney at Law, of the law firm of Morris &
Green in Hollywood, Florida. Ho péraon or entity sought 1o
intervene as a pacty.

Having considered the petitiun and supporting
dJocumentation, the tescisony and argument of the Petitione:s, and
being otherwise fully advised in the premises, the Board mikes
the following findings and conclusions:

‘ FINDINGS OF FACT

1. Petitioner is a medical doctor-licensed in the State
of Florida under Clmpt.c-: 458,,.Florida Statutes, holding lizense
number ME 0026690. Petitioner"s business address is Bellel Terre

East, 2322 Unlversity Drive, Coral Springs, Florida 1306%.
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2. Petitioner intends to become emplcyed as an Assoclate
Hedical Director of Blood Shield, Inc., which proposes to
establish a business venture Involving the storage of blood and
other body fluids. :

2. Petitioner sets (orth in the Petition for Declaratary
Statement six pavaycaphs numbered 6 through 12, which -et_" l’clrILh
the propuosed business venture by the corporation and the
corporation’s celationship with |-l;fsicia.ns ather than Petitionsy
himaelf.

3. Petitioner's rele with Lthe business venture will be
that he will scrve o3 an indepandent contractor for the
corperation as Associate Mmlical Director. He will be
tesponsible for oversccing Lhe drawing and stoclng of bload, as
will as other medical aspects of the venture.

4. Petitivner statea that he has the r-qn_l.;l.w Interest
tu s=ek a declaratory statement on the legallty olr his
participation in the venture and the legality of the
participation of other physicians in such venture.

5. Pelitioner specifically asks whether the venture, and
his particlipation thereln, would vicolate Sectlon £58.331(1) (k).
Florida Statutes, or Section 458.3)1(1)(n), Florlda Statutes, or

any other portion of Lthe ¥mdical Practlce Act.

CONCLUSIONS, OF LAW
1. The Board hes jurisdiction over this malter pursuant
Lo Section 120.565, Florida Statutes, and Rule Chapter 28-4,
Florida Miministrative Code.
2. The petition [iled by Petitioner Is In substantial
compliance with the reguirements of Section 120.565, Florida
Stazutes, and Rule Chaprter 28-4, Florlida Adminiatrative Cods,

: ¥
Petitioner hds the reguisite interest to salntain thils procee

insnfar as he requests an interpretatlion of speclilc statutory
provisions as they relats to his particlipation In the buslness

venture outlined.

1. The Board finds that Petitioner does not have the
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reguisite interest to request a Declaratory Statement on the
legality of the par‘l.icipahon of other physicians in such
venture, por does he have the requisite interest to ask [or an
interpretation of the law with regard to the plans of the
corporation and the relationship between the corporation and the
physicians other than Petitiuner.

4. Petitioner requests a Declaratory Statement with
regard to the specific requirements of Sections 358.331(1j1k; aml
{1)(n), Florida Statutes, which provide in pertinent part:

(1) The following acts shall constitute

grounds for which the disciplinary

actions specified in subsection (2) may

be taken:

(k) Making deceptive, untrue, or
fraudulent represemtations in the
practice of medicine or employing-a
trick or scheme in Lhe practice of
medicine.

{n) Exercising influence on the patient

or client in such a manner as to exploit

the patient or client for financial

gain of the licensee or of a third party, .

which shall include, Lut not De limited

to, the promoting or selling of services,

guods, appliances, or druys.

5. With regard to an interpretation of Section
458,331({1)(k), Florida Statutes, the Board finds no facts stated
by Petitloner with regard to his specific arrangements with Bloud
Shield, Inc., namely serviug as an independent contracter as
Associate Hedical Director and overseeing the drawing and storing
of blood, which constitutes & violution of 458.321(1)jtk}. There
is no statement of fact in the petition that Petitjoner will Le
making any representaticns or misrepresentations in the practice
of medicine and there is no fact stated which indicates
Petitioner would be employing any scheme in the practice of
medlcina.

) b

6. Similarly, with regard to Section 458.331(1)(n),

Florida Statutea, the Board percelves no statement of fact

related to Pecltioner and his dutles or rule with the business
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venture voetllined which would constitute exploiting a patient for

financial gain.

7. The aasertion by Petitioner relatlng to possible
misleading or overreaching representations which may be made on
the part of lessee-physicians cther than Petitloner ls lrrelevant
to issues and facts relating to the Petitioner and, therefore, is
not considered by the Board in answering this Declacratory 1
Statement. furthermure, Petitioner's invitation for the ucafd tr
state whether the agrangement cutlined violates “any other
portion of the Medical Practice Act” is declined. The
requirements for a Petition for Declaratory Statement are that
Lhe Petilicner must state the specilic facts on which Petltioner
wishes to heve a PDeclaratory Statement based and ldentify the
specilic laws or rules that the Fetitioner wants interpreted. It
13 noet Lhe Jduty of the Board to search the laws and rules Lo soe
what pruvisions might bLe applicable to the [acts stated Ly a
Petitivnes . '

8. The Doard = answrr to thls Petitlon for Declaratory
Statement responds only to the questlons asked which relate to
the facts assccted as to the Petitioner and Ls not a comment with
rogard Lo any of the facts asserted with regard to other entities

or persons who are not parties to this Declaratory Statement.

Furthermore, the pusition stated by the Board responds only to

the queations ssked and the speciflc statutory provislons whirh
have been identilied by Petitioner for intecpretation by tLhe
foard and (s not a comment on whether or not the proposal may
vivlate other provisions of Chapter 458, Florida Statutes, cr
wvther related obligatlons oy physicians.

WHEREFORE, IT IS MENEBY OURDERED AND ADJUDGED

That subsections 45%8.1)1(1)(k) and (n), Florida Statures,
42 not prohibit Petitioner from secving as an Independent

rontractur for the,curpuration as Asaociate Medical Directer awl

overseeing the drawing and storing of blood.




