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DEPARTHENT OF PROFESSIONAL REGHLAMION

BOARD OF MEDICINE

W RZ: PETITION FOR DECLARATORY
STATEMENT UF:

WILLIAH D. ERTAG, M.D.-
Petlrioner.

!
"FINAL ORDER

TUIS CAUSE came be(o.(e the Board of Medicine (hereinafter
Biard) pursuant to Sectlon 120.565, Florlda Statutes, and Rule
Chapter 20-4, Florida Administrative Code, on Dct;:ber 9, 1983, in
Tampa, Florida, for ths purpose of considering Lhe Petition for

Weilavatory Statement filed by William D. Ertag, M.D.

inafrer Poti

tianerj. MHo persnn or entity sought to
intervens: as a party. 4

laving consideced the petition, the argument and
testimony of the Petitlonar, and being otherwlse fully advissd in

the Board makes the following findings and
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FINDINGS OF FACT

1. Petltloner is licensed in the State of Florida as a
medical doctor under Chapter 458, Florida Statutes. His address
is 720 Goodlette Road, Suite 203, Maples, Florida. ol

2. Petitlioner is the Presldent, a Director, and a
stockholder of a Florida corporation. Twelve other indivi:duals
own stock in the corporation, ten of whom are medical doctors
licensed In the State of Florida and Lwo of whom are individuals
who do not hold licenses to practice medicine in the State of
Florida. Each of the thirteen Investors owna 7.69% of the stock
of the corporation. The corporation is not a publicly held
corporatlion and its shares are not traded on a national exchange
or over-the-counter market.

3. The corporation was formed in order to establish,
own, and coperate a durable medical eguipment business. The
business will rent and sell home medical equipment arnd supplies,
including certaln drugs as Intravenous sclutions, to clients of

the corporation. The corporation will maintain an office and

will staff the offlce with non-physiclan employees. The
physician stockholders will not be employees of the corporation.

4. Another business entity im the durable medical
medical eguipment busineas (hereinafter DME businesas) has coffered
to enter into a subcontract with the corporation; a copy of the
proposed subcontract was attached to the Petltion for Declaratory
Statement, pursuant to which the other entity and the corporation
will perform the following services amd have the following
responsibiliticas

’ (a) The two business entitles will establish policies

including health care protocols, proviasion of care for indigents,
and billing and collectlion procedures.

({b) Ewmployees of the corporatlon will advise the OME
business of ;‘llant needs . The DME business will acgquire and
deliver to the clients home care equipment and supplies

respongive to Lhe needs communicated. The DHE business also +ill
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Juvide client training and follow-up visits; will provide
ropair, maintenance, and pickup seérvices; and will implement a
minagement reporting tracking system to monitor the eguipsment and
services provided.

(€] The DHE buslness will bill and collect for all
services provided to the clients of the corporation. The DHE
tusiness will post all collections to the appropriate accounts
ane' deposit all monies In Lhe corporation’s bank account. The
corporation will be responsible for all bad debts and
umcol lectible accounts.

{d) The DME business will bill the corporation for all
svrvices rendered by that business, based on the price of the
fuoducts rented oc purchased. Petitioner asserts that he

Ivrlieves that the

P ion & s falr market value for
the services to be remdered and has been adviesed by the DME

Lusiness that the ion ar 9 Lls standard within the

industry.

(e) Petitioner asserts that the corporation will perform

j=rriwlic reviews of all arrangements and operations to imsure
zB{uv-vpl.i.’mﬂ':e with existln;g and future sLandards, regulations, anu
guidel ines.

(f) Petitiomer asserts that his investment in the
vorporation is 5500 and that the $500 is belng treated by the
corporation as capital. Petitioner will reallize a return on the
vapital investment solely i accordance with the percentage of
stock ownership in the corporation. The return will in no
manner, Petitioner asserts, be based upon the number of referrals
by him. Petitloner is subject to the terms of a shareholder's
ajreement, a copy ©f which -as attached to the Petition for
eclaratocy Statement.

(g) Fetitioner states that the ability to purchase stock
in U rorporation is not tied ln any way to the ability or
willinguese of Petitioner or of any of the other Elt()‘ékilolders L8]
muke 1oflerrals to the corpuration or to the likellihoud that

fetiticoner or any of the other stockhnlders will make referrals.
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() Petitioner SL;E.—A that he will not recelve
compensation from the corporatlon for serving as its President.
However, Petitioner states that after start-up, the corporation
may pay him direttor fees in an amount :hai represents fair
market value compensatlion for services rendered. i

(L) Petitioner states that the corporatlon does not
intend to, nor will it exercise any control over his professional
judyment or the manner in which Petitioner renders medical
services to patients in the course of his medical practice.

{J) rPetitioner further asserts that he anticipates that
his participation in the corporation will lead te 2 stronger,
more permanent working relationship with the corporation than the
relationship Petitioner has had with others in the durable
medical equipment business. This, Petltioner believes, will
benefit both his medical practice and the durable medical
equipment business of the corporation in that Pe.r.itlcmer will,
based on hias experience as a physiclan, be able to Identify
particular healthcare needs Ln the service area which the
corporation may fulfill and Petitloner will be famillar with the
quality of services provided by the corporation and will,
therefore, be_be\.te: able to sssure contlnued high quality care
for patients In his medical practice who need medical equipment
or suppllies.

(k) Petitloner states that if he, in his profesaional
judgment, determines that the durable medical equipment services
are medically necessary and appropriate for his patients, he will
refer patients to.the corporatien. MHe will post a sign
prominently displayed In the reception area of his office and
clearly nuticeable by all patienta that discloses that the
corporation is a physician-owned company and that the patient is

free to choose any suppller. He further states that patients who

=r2 s@&a ln the hospital or home and who may not visit his office
will receive, before they contract for durable medical equipment

services, a brochurs that includes the same disclosures.
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corporation will be referring clients to his medical practice.
{l) Petitioner also owns stock in a llealthcare FPecsonnel
Company, a Florida corporation licensed to provide home health
servvices under Chapter 400, Part III, Florida Statutes.
retitjoner asserts that this Healthcare Personnel Company is not
A parent, sister, or subsidiary of the corporation referred to
abwve or otherwise related to the corporation. llowever, some
employees of the corporation are employees of the Healthcare
Personnel Company. Petitloner receives a return on his
investment In the Healthcare Personnel Company based solely on
his percentage of stock ownership. He asserts that neither this

return nor the opportunity to purchase Healthcare Personnel stock

are i

any way related to the ablility or willingness of
MeLitioner or other stockholders to refer patlents to the
Ie-althvare Personnel Company. VPetlitioner states that he may
teler patients to the Healthcare Personnel Company under the same

Larts amnl circumstances and with the same disclosures described

n Lhe context of his veferrals to the corporation. lie
lwss stats, however, that“the llealthcare Personnel Corporation
may reler patients .l‘.o the corporatlon for sedically necessary
duralds medical egquipment services aml the corporation may relec
its clients to HealtLhcare Persomnel for medically necessary home
health sevvices. The corporation, Healthcare Personnel
Cireporation, and Petlitloner and the other stockholders of bouth

 Lusiness entitles will not pay or receive any compensation for
the referrals.

{m) “ This Petition for Declaratory Statement was noticed
by the Board in the September 30, 1988, issues of the Florida
Mministratlve Weekly (Vol. 14, No.)9, Pg.3730}.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over this matter pursuant
L+ Section 120.565, Fleorida Statutes, and Rule Chapter 20-4,
Flurlda Administrative Code.

2. The Board finds that the Petition (or Declaratory

Statement f.led by Petltioner is in substantial compliance with
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the provisions of Secticn 120.565, Florida Statutesa, and Rule

Chapter 28-4, Florida Administrative Code.

3. The Board finds that Petitloner has the requisite
interest to receive the Declaratory Statement from the Board in
that he is a licensed medical doctor who proposes a stated gourse
of action and requests an interpretation of specified provu‘ions
of the law administered by the Board.

4. Petltlioner requests the Board Lo state whether the
proposal ocutlined above in the Findings of Fact comports with the
requirements of Sectlion 458.331(1)p(1l), Florida Stactutes. Section
458.331(1)(1), Florida Statutes, provides, in partinent part:

(1) The following 2ct shall constitute
grounds for which the diasciplinary
actions specified in subsection (2) may
be taken:

. . .

(1) Paylng or receiving any commission,
bonus, klckback, or rebate, or engaging

in any split-fee arrangement in any form
whatscever with a physician, organization,
agency, or person, elther directly oc
Indirectly, for patients referrod to
providers of health care goods and services,
Including, but not limited to, hospitals,
nursing homes, clinical laboratories,
ambulatory surgical centercs, or pharmacies.
The provisions of this paragraph shzll not be
construed to prevent a physiclan from
recelving a fee for professicnal
consultation services.

5. FPetitioner specifically asks whether hls .
particlpation as an officer, director, or shareholder of the
corporation Is in full compliance with the provision guoted
herein since the subcontract arrangement described in this
petition between the corporation and the durable medical
equipment business is not a ;ayment by the DME business for
referrals from the corperatica. The Board agrees that the
arrangement described herein Zoes not violate 45B8.331(1)(i}).

since the arrang

it L not based un the referrals by the
corporation te the durable medical equipment business.

6. Secondly, Petiticner asks whather his particlipation

ration, his




FALR CITE as II_FALR 4356

tiralthcare Personnel company, or his referral of patlents to the
curporation or to the llealthcare business violates Section
458.331(1)(1), Florida Statues. As Lhe Board has found on a
previons occasion, Section 458.331(1)(1), does not prohible
remuneralion so long as the remuneration conutu..ute; a return =n
the investment made by the Petitioner and is not related tc the
number of referrals or the abllity or willingness of the
stockholders to make referrals. See, e.g. In Re: The Petitiox

" for Declaratory Statement of: Melbourne Health Associates, lpc.

awl_John _Lozito, M.D., 9 FALR 6295 (Dec. 3, 1987) and In R T

Petition for Declaratory Statement of: Allen Graff, M.D., Order

tiled August 18, 1987.
7. petitioner also regquesls Interpretation by the Board
<t varjous statutory provisions relating to his financlal

interests in these buslness enLities and disclosure thereof.

<ilically, he requests Interpretations of Sectlion 455.25,

P lorisla Statutes, and Sections 458.331(1)(k)}, (L)(n)., (1)(Q9).
P leaicla Statutes. Those statutory provisions provide, in

j= rtinent part as follows:

Section 135.55:

it shall be a misdemeanor of the

tirst degree . . . for any health care
B practitioner licensed uwnder Chapter
458 . . . to make any professional

referral for physical therapy services
as defined in 5.486.021, or to provide
medicinal drugs from any source other
Lthan un 4 complimeutary basis when the
practitioner has a financial interesat
of for which the practitioner will re-
cejve some financlal remuneration un-
less in advance of any such referral
the practitioner notifles the patient,
in writing, of such flnanclal Lnterest.

Section 458.2131 provides in pertinent part:

(1} The followi acts shall constitute
yrﬂuu_vlu for whic he Jdisciplinary actlons
specilled in subseclion (2) may be taken:

. . .

¥
(k) Haking deceptive, untrue, or fravdulent
representations in the practice of medicine
or empioying a trick or scheme in the
practice of medlcine.
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{n) Exercising Influence on Lhe patient

or client In such a mannec as to exploit
the patlent or client for financial gain

of the licensee or of a third party, -
which shall Include, but not be limited to,
the promoting or sellling of servicea, goods,
appliances, or drugs.

. . -

(gg) Referring any patient, for health care
goods or services, to a partnership, flrm,
corporation, or other business entity in
which the physlician or the physiciam's
employer has an equity interest of 10% or
more unless, prior to such referral, the
physician notifles the patlent of his
financlal interest and of the patient'=s
right to obtain such goods or services at
the locatlon of the patient's cholice.

8. In interpreting the arrangement as proposed by the
Petltioner In light of the statutes cited, the Board finds that
the arrangement is not Ln violation of any of these statutes
except In one detall. Specliflcally, the Board notes that
although the propusal clearly provides that the Pgtitloner will
disclose that the corporation is a physician-owned company’ to the
patients in writing in advance of the provision of any service,
it does not state that he will disclose that he has a financial
interest In the company. The statutes require that the

petleioner disclose that the individual practitioner has a

financlal Interest in the business entlty or in the provisioc~ of
service and not just that the service is a physiclan-owned
service. Petltioner’'s asse:ition of facts does not expliclitly
provide that the Petitioner would disclose his personal interest .
in these business entlties and to that extent It i3 lacking.
gther than that lssue, the regquirements of 455.25 and
455.331(1)(g9g), with regard to disclosure are met. Furtherrmore,
the second prong of the disclosure requirement of 458.331(1)(gy)
will be met by the Petltioner's further disclosure to the patient
that the patient ls free to choose any suppller.

9. With regard to the provislons of Sectlon 45R.3131
{1)(k), relating to making deceptive, untrue, or fraudulent

esentations In the practice of medicine or employing a trick
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engaging in a split-fre or rebate arrangemant and Petitioner is

disclosing the filnancial Interest (if he corrects the one deficit
nuted above), the Board does not interpret the arrangement as
constituting a deceptive, untrue, or fraudulent representation.
The Legislature, by settimg forth the disclosure requirements,
has implicitly permitted acrangements such as Petitioner
cuwtlines, so long as Petitioner makes referrals only when thuse
1~ferrals are medically necessary. Based on the facts set [urth
by Petitioner In the Petltion for Declaratory Statement that
vvferrals will be made only when the services are medlcally
necessary end appropriate, there Is no viclatlon of this
sLatutury section.

10. Flnally, with regard to the reguest for
interpretation of Section 458.331(1)(n), relating to exercising
intluence on the patlent or client In such a manner as to exploit
thes patient or client for fimancial gain of the licensee or a
third party by the promotion or selflinq of services, goods,
wppliances, or drugs, the Board interprets this provislion in pari L]

miteria with the other provisicna discussed within this

aratory statement. Read in parl materia with these

jiuvisions, particularly the facts that the referrals will be
wule only for medically necessary purposes; the Petitioner will
not bn receiving remuneration for the referral ftself, but, at
s it, A return on hia inv;atmnh; and Petltioner will be
disclosing his financial Interest in the ventures (if he makes
the one correction noted above), the Board findas that the
arranagment does not violate Sectlon 458.331(1)(n), Florida
Statutes.

11. This Ceclaratory Statement responds oniy to the
sestions asked and Interprets only the statutory provisions
vatesl by Lhe Petitionecr. The conclusion by the Board that the
propusal does not constitute a violation of the Sections noted
atsve, other than the one shortcoming relating to the disclosuce
«f financial lnterest, Is not a comment ©n whether or not the

moposal may violate the other provisions of Chaprer 458, Flocida

\
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Statutes, or other related nblllqatlons of the physicians.

WHEREFORE, IT IS MEREBY ORUERED AND ADJUDGED

That Section 455.25 and subsectlons 458.331(1)(i), (k).
(n)., (gg)., Florida Statutes, do not prohibit a phys=ician from
participating In a business arrangement set forth in the Findings
of Fact of this Final Order, with the exception that the ,
Petitioner must discleose to the patients whom he Is referring to
the other business entities in which he has a financial interest
his personal financial interest in the business ventures and not
just the fact that the business venLures are physician-owned.

DOME AND ORDERED this _;»™ day of :é_@ . 1989,

BOARD OF MEDICINE

S S Baai
EMILIO D. ECHEVARRIA, M.D.
CHAIRMAN




