
STATE QF FLORIDA 
BOARD OF PHARMACY 

IH RE: PETITION FOR DECLARATORY STATEMENT 
OF SARAH STEPHENS, R.PH., PHARMACIST-IN-CHAROE 
AEThlA SPECIIALW PHARMACY, LLC 

FINAL ORDER 

THIS MATTER came before the Board of Pharmacy (hereinafter "th,e Board") 

pursuant to Section 120.565, Florida Statutes, at a duly-noticed public meding held on 

June 8, 2006, in Fl. Lawderdale, Florida, for consideration sf the Petition for Declaratory 

Staternen! of SARAH STEPHENS, R.PH., PHARMACIST-IN-CHARGE, AETlbB 

SPECIALN PHARMACY, LLC,, [heaeinafler 'the Petitioner). 

The Petition makes the following inquiries: I) Under Sedion 465.OQ3[fl3, Florida 

Statutes, a E  medicinal drugs that are raturned to or remered by a pharmacy, prior ta 

delimy to the: patient or patient's agent c~nsidered 'dispen~td?~; 2 )  Under Sectio~ 

465,016(1)(l), Ftosida Statutes, is it pemissible a pharmacy to place back in the 

stock any parf of any prescription which is returned to or ~-emver& by a pharmav, phor 

to delivery to the patient ar patient" agent? 

Petitioner was no? present at the meeting and was not represented by counsel, 

The Board was represented by ReginaSd D. Dixon, Assistant Attorney General. Having 

considered the petition, the Board makes the fo7lowing findings and concllzsions: 

FINDINGS OF FACT: 

I The Petitioner is a licensed Ftorlda pharmacist, having been issued 

license number PS 14343, ernplow by Aetna Speclab Pharmacy, LLC. (hereinafter 



2. ASRx is a community pharmacy with a special PIE license dispensing 

specialty drugs to patients throughout the United Slates, 

4. A percentage of ASRx shipments 60 not reach the patient or the patient's 

agent for various reasons, i~cluding, failup of the patient or patient's agent to sign for 

delivery, prescription changes prior to shipment resulting in mhsel by patient or 

patient's agent (usuelly a medical office), delivery of medicines to the, wrong a d d m s  

(uetnally by the shipping agent), and shipping errors by ASRx. 

COMCL'USBONS OF LAW 

120.585, Florida Statutes, and Rule 28-1 05, Florida Administrative Code. 

8. Section 465,003(6), Florida Statutes, provides: 

"Dispeose" means the transfer of ppossessissn of one or more 
doses of a medicinal drug by a pharmacist to the ultimate 
consumer or her or Ms agent. As an element of dispensing, 
the pharmacist shall, prior to the actual physical transfer* 
interpret and assess the pa~scription order tor potential 
adverse reactjtiona, interactions, and dosage regimen she or 
he deems appropriate in the exercise of her or his 
professionaf judgment, and the pharmacist shall certii that 
the medicinal drug called for by the prescription is ready for 
transfer. The pharmacist shall also pwvido counseling on 
proper drug usage, either orally or In writing, if in the 
exercise of her or his professional judgment counseling is 
nzcessery. The actual sales transaction and delivery of such 
drug shaF1 not be considered dispensing. The administration 
shall not be mnsMered dispensing. 

7. Webster's dictionary defines 'hnsfef as to convey from one person, 

place, or skuation to another- W~bster's dictionay defines '"possession" as ~orrtrol or 

occupancy of property without regard to owners hip. 



$. According to Black's Law Dictionary, the law generally recognizes two 

kinds oT pr>asessbm; actual possessian and consfiuctive possessbn. A person who 

knowingly has direct physic31 control over a thing, at a given time, is then in actual 

poasessi~n of it. A parson who, although n d  in actual possession, knowingly has both 

the power and' the intentian af a given time to exercise dominion or control over a thing, 

either disectly or through another person or persons, is then in constructive possession 

of it* 

9+ The Board interprets 'transfer of possmsion" within Section 465.003[6), 

Florida Statutes, to mean the conveyance of control over the medi~iinal drugs from the 

pharmacy or pharmacy's agent, including carrier and or delivery services, to the ultimate 

consumer or the consumer% agent. 

10. The Board interprets Section 465.003(6), Filorida StaZuTea, to mean that if 

the mntrot over the medicinal drug is; not conveyed to the consumer or Re consumets 

agent, that medicinal drug has not heen "dispensed." 

11. Section 485.016~1)(1), Florida Statutes, provides that Il is a disdplinary 

08ense for a pharmacist to place in the stock of any ghamacy any  pa^ of any 

prescription compounded or dispensed which is returned by a pafient. Sedion 4165.01 6 

[I)[!), Florida Statutes, fudher prowidas that in a hospital, nursing home, c o d i o n a l  

facility, or extended care faeiliw in which unfi-dose medication is dispensed to 

inpaknb, each dose being individually sealed and the in&id%lual unit dose or unit-dose 

system labeled with the name of: the drug, dosage strength, manufaclturer's control 

number, and expiration date, if any, the unused unit dose OT medication may be 

ret umed to the pharmacy for redispensing. 



12. The unambiguous language of Section 465+016(t)(l), Florida Statutes, 

clearly states that it applies to medicinal drugs that have been compounded or 

dispensed and returned by a patient. If a medicinal drug has no1 h e n  compounded or 

dispensed and returned by a patient this provision does n d  apply. 

13, It is the Bo~rd's opinion that medicinal drugs that have been shipped ta 

the consumer or the consumer's agent, but not delivered to the consumer or the 

mnsurmer's agent, have n0f been dispensed within the meaning of Secti~n 465,003(6), 

Florida Statutes, and these medicinal drugs may be returned ta the stock of the 

pharmacy. 

14. Id is the Board" opinion that although it is legally permissible to refurn non- 

dispensed medicinal drugs to the stock ef a pharmacy, it is the responsibiljty of the 

pharmacist making tho dectision to return the medicinal dmgs to the stock of the 

pharmacy to exercise his or her professional judgment in deciding whether or not it is 

appropriate to return the medications to the stock of the pharmacy in light of the 

conditions under which the medications were stored prior to the return to the pharmacy. 

4 5, The Beads response to the Petition is with regard only to the questions 

propounded by the Petitioner and only applies to the facts set forth th~rein, It does noi 

in any way address the appr~priat~ness of returning medicinal drugs lo stock when 

such drugs, althb~g'h not dispe~ised, have been potentially compromised due to &*rage 

conditions. 



DOHE AND ORDERED this 22 dayof ILIw J 2 ~ 0 6 .  

BOARD OF PHARMACY 

Rebecca R. Poston, R. Ph. 
Executive Director 
Florida Board of Pharmacy 

NOTICE OF RIGHT TO JUP'FCIAL REV1 EW 

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER 1S 
ENTRTLED TO JUDICIAL REVIEW PUR$UANT TO SECTION 120.68, FLORIDA 
STATUTES. REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES 
OF APPELLATE PROCEDURE. SUCH PROCEEDINGS ARE COMMENCED BY 
FILING ONE COPY OF A NOTICE OF APPEAL WITH THE AGENCY CLERK OF THE 
DEPARTMENT OF HEALTH AND A SECOND COPY, ACCUMPANlED BY FILING 
FEES PRESCRIBED BY IAW, WITH THE DISTRICT COURT OF APPEAL, FIRST 
DISTRICT, OR W1TH THE DlSTRlCT COURT OF APPEAL IN THE APPELLATE 
DISTRICT WHERE Tl-lE P A R T  RESIDES. THE NOTICE OF APPEAL MUST BE 
FILED WITHIN THIRTY (30) DAYS OF REWDITION OF THE ORDER TO BE 
R W I W E D .  

GERTIFIGATE OF SERVICE 

1 HEREBY CERTIFY that a tme and comct copy of the foregoing has been 

furnished by U.S, Mail to: Sarah Stephen$, W.PA., 503 Sunport Lane, Orlando, Florida 

32808: by interofice mail 10 Roglnald D. Dixon, Assistan? Attorney General, PL-01, 

The Capitol, Tallahassee, Florida 32399-1050this Z% day of ,)LA 9 .200-. 

Departv F- Agency h: Clerk 
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