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This cause came before rhe Board of Yedicine (hereinafter 

Board) pursuant to Section 120.565, Florida Statutes, and Chapter 

28-4, Flor+da Adninistratrve Code, on August , 1995, for the 
purpose of considering the Petition for Declafatory Statement 

filed on,behalf of Nancy v .  Bryant, M.D. (hereinafter 

Petitioner),p2The:Aqency _ ---- for_ HeaLKb- Care A&i?+sgation --- , . --.- +-.- . - -  =- - . - *  .- 

.- .-.= - - - - -  -- . . - - ..-.,-------- 
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Having considered the pet~tlon, the arguments of counsel, the 

applicable l e w ,  and being otherwise fully adv~sed in the 

premises, the Board makes the follow~np flndings and conrluslonr. 

FINDINGS OF FACT 

1. Petitloner Nancy Y. Bryant, N.D. is licensed :o practlce 

medicine in the State of Florida pursuant to Chapter 458, Florida 

Statutes .. 
2. The facts asserted by Petitioner are as follows: 

Petitioner is a b o ~ r d  certified ophthalmologist currently 

invdved in a solo practice. Petitioner is interested in 

entering into an emp?opinczt arrangement with Suncaasc veciical 

Clinic, ?-.9.; (hereLnaf;er Suncoas:] w h ~ ~ h  is in the mi&: of 



convettLng to a partnership. Suncoest  is a "group practice- 

pursuant S e c t i o n  4 5 5 . 2 3 5 (  3 )  ( g )  , Flor~da  Statutes. Suncocst is a 

multi-specialty medical c l i n i c  w h i c h  employs apprax imate ly  forty 

* physicians who render services from one central site and 

approximately five s a t e l l i t e  sites. P e t i t i o n e r  h a s  e s t a b l i s h e d  

an optical shop f o r  the conven ience  of  her p a t i e n t s  which 

provides services solely t o  t h e  patieats o f  her  ophthalmic 
7 % >  

practice. The opt ical  shop i s  located within the medical o f f l e e  

space' leased by P e t i t l o n e r  ca her prlrnary place  of business. The 

optician who works rn t h e  o p t i c a l  shop i s  employed by Petitioner. 

P a t i e n t s  may choose t o  purchase products f r o m  Petitioner's 

optical shop o r  elsewhere. The propsed arrangement would result 

in P@titioner working as an employee of Suncoast and b e i n g  the 

sole shareholder in t h e  corporation which owns :he optical shop. 
. -- - -  .- > - - - . . . . - - 
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p l t i e n t s  of  ~ e r l : i o n e r .  Although a l l  p a t i e n t s  of Pet~tioner 

w o u l d  also be patLents  o f  Suncoast ,  the opt ical  shop wv~ld 

provide s e rv l ce s  only f o r  those patients that are s .oec~: l ca l ly  

ophthalmic patients of Petitioner. Suncocst also owns an o p t i c a l  

shop and it i s  therefore not expected that Suneoast  will sand 

patients to P e t i t i o n e r  just for optical services. Petitioner s 

current office site would become a satellite of Suncoazt and all 

of petitioner's current employees would become employees of 

Suncoast. A l l  fees, compensation, monies and other t h i n g s  of 

value received a s  a r e s u l t  of Petitioner's provision of 

ophthalmic services would be b i l l e d  by and belong t o  Suncoast. 

Any fees, compensation, monies or other t h i n g s  of v a l u e  received 



by P e t i t i o a e t  for the rendering cf o?tical geoCs or s s r v l c e s  

would be rezainea by Zer~tloner through t h e  corpora t lan  w h i c h  

o w n s  Fe=itioner's op:icel  shop. The proposed emplopen: contract 
L 

c a l l s  foz Po:~t ioner  to rncelve zs annual compensation an eroun: 

equal zo the c r o s s  receipts t o  Suncoast attributed to 

Petkzioner's provisie? of  ophth~lnic services less p a t i e n c  

refunds, a service fee, an admin~stratlve fee, and applicable , 

variable charges  end expenses. [Service and ad~lniscrctive fees 

are set forth in :he e~nplope7.t contract as covering deslgneted 

ovmrhead c o s t s . )  Pursuznt  to paragrzphs 2 ~ n d  7 of  Istlcio3er.s 

?reposed contract xi t l?  SU~COCJ: ,  7e:lt ioner k~ould be providing 3 

f u l l  range of professional medical services on a full time b a s i s .  

L ! C A  is t3e s t a t e  acency Tasked by Section 20.42 and 

Ch+?:srs 393 and 4 5 5 ,  F l o z i d a  Statu:es, w i t h  the licscsi~g agd 
. . .  . 

. - .  . 
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regu?cwn::cf -?@al:h. c~.fe:. fx.ii-i.iies- rind- s s p ~ i - L i X a i l y - ,  r k h - t h e  +- 

invesrigatioa and p=osocu:icn of alleged v~o?z:lc?s of the lcvs 

and rules regulating licensees o: the Bozzd of Xediclne. The 

3oard's deternulaation o f  ;hs q - e s t i c n  groposed in this ac:-on for 

declaratory sratement "dould subs:anticlly affect the icterests of 

k q C R  in =he ualform enforcement of regulations p e r c e l a i n g  to t h e  

ap?roximataly 29,000 l ~ c e z s e e s  p r a c t i c l c g  I n  Florida. K4CA does 

not  d i s p u t e  t h e  fac t s  s e t  forth in the peritiox in this cause. 

3 .  Petitioner requests :he 3oerd to review the above 

>rated facts 2nd to stat@ uhotner Pe:itioner would violate 

SectLon 455.236, F l o r i d a  Szatctes, if  she continues to send 

ophzhalm~c patients rseaced by her w h i l e  she is under cn 

employment agreement with Suncoast t o  recelve optlcal strvlces  

from an optlcal shop owned separately by Petitioner. 



4 .  Neither Petitioner nor M C P ,  have requested a p r o c e e d i n g  

under Section 120.57, Florida Scctuces. 

5 .  This " t i t i o n  was  not iced by the 3oard in V o l .  2 1 ,  
C 

No. 2 2 ,  dated June 2 ,  1995, F l o r ~ d a  Rdm~nlstx+tive Meekly 

( p .  3715). 

CONCLUSIONS OF L A W  

I .  The aoard of Medicine has jurisdiction over this matter, 

pursuant to S e c t i o n  120.555, Florida Statu:es, and P ~ l e  C h a l t e r  

28-4, Florida Administrativs Code. The Board is aware of the 

prohibition a g a i n s t  u s i n s  a declazatory sta>ano3t c s  a v e h i c l e  

for the edaption o f  broad egency policies as discussed in Florida 

Optometric lssociation v .  D?R, 3oard of Opticianry, 567 So. 2 6  

928 ( F l a .  1st DCA 1 3 9 0 ) .  Rowever, tho Soard is unable  to r e a d i l y  

envision a set-. of circnastances  undez the stazute  a t  issue in 
- -- ,- - - . r  ". - -  . - + >  -- ,. 

. ChiTcaVSe t!%t w + l d  *3ee 5-6" C~Tque as  to not X>pIjr TO any  o t h e r  

licensee or group of liceasess. Furthozmore, the statute c l e t r l y  

directs the Board to encourzge and answer declaratory statemen: 

petiticns precisely like = h a t  pendL?g in t h i s  m a t t e r  for  the 

purpose of clarifying the application of this statute. The  Board 

therefore f i n d s  izself conpelled by the specific mandate in 

Sectlon 455.236(4)(b)$., Florida Statutes, to accept and ans-der 

the petition i n  t h i s  matte:.'. 

2 .  The Petition far Declaratory Statement is in ne5stantial 

compliance with the provisions of  Section 1 2 0 . 5 6 5 ,  Florida 



3 .  The Patient Self-Referral Act of 1392, S e c t i o n  

4 5 5 . 2 3 6 ( 2 1 ,  Florida S t a t u t e s ,  p r o v i d e s :  

LEGISLATIVE INTENT.-It is r e c o g n i z e d  by the ~ e g i s l a t u r e  
t h a t  t h e  reterra1 of a patlent by a  h e a l t h  czre 
provider to aprov~der  of h e a l t h  care servrces In w h i c h  
:he referrring h e a l t h  care p r o v i d e r  hcs an  i n v e s t m e n t  
interest represents a potential c o n f l l c t  of i n t e r e s t .  
T h e  L e g ~ s l a t u r e  finds t h e s e  referral practices may 
limit or eliminate compea:ive alternatives In t h e  
health care services market, may r e s u l t  i n  
o v e r u t i l l z a t l o n  of health care  services, mey increase'. 
costs to the heal th  care system, arid nay a d v e r s e l y  
aftect. the qualrty of h e a l t h  care. The  Legislature 
a l s o  recognlzrs, however, t h e t  it may be appropriate 
for providers to own e n t i t l e s  providing health care 
services, end to refer patients t o  such e a t i t l o s ,  2 5  

long a s  cercain s a f e  g u a r d s  axe present in t h e  
arrangement. I t  is the i n t e n t  of the Legislature to 
provlde gu idance  t o  h e a l t h  care p r c v l d e r s  regard~ng 
srohibited patient referrals between h e a l t h  care , 
prov~ders and entitles provid~ng health care s e r v i c e s  
and :a protect the  c i t i z e n s  o f  F l o r i d a  f r o m  
u n n e c e s s a r r y  and costly heslth care expenditures. 

< . >  - 
4 .  Section 4 5 5 . 2 3 6 ~ 4 C ; ~ F l ~ o r i d a  ~ t a t z ? . t e ' s ? ~ ~ r O h ~ 1 i 5  ~lalr~.:? 

--v- - - - , .  - 
c a s e  providers from maklng a r e f e r r a l  of a p a t l e n t  fcr the 

provision of "any o t h e r  h e a l t h  c a r e  i t e m . o r  service- pa an entity 

i n  which the h e a l t h  care provider i s  an inve5:er except  under 

specific c i r c u m s t a n c e s  n o t  rlevant to t h e  r e s o l u t i o n  of t h i s  

pe t i t ion .  

5 .  S e c t i o n  455.236(3)(m)3.f., Florida S t a t u t e s ,  exempts  

froin t h e  definition of a ' r e f e r r a l "  and therefore f r o m  t h e  

p r o h i b i t i o n  a g a i n s t  referrals of patier?:$ for *any other h e a l t h  

c a r e  item o r  service" t h e  r e f e r r a l :  

By a h e a l t h  care p r o v i d e r  who i s  the sole  provider or 
member of a group p r a c t i c e  for . . . other  h e a l t h  c a r e  
items Dr s e r v i c e s  t h a t  a r e  p r e s c r i b e d  o r  provided 
solely f a r  such r e f e r r i n g  h e a l t h  care p r o v i d e r ' s  o r  
g roup  pract ice 's  own patLents  and that are provided 



or performed by cr under direct  supervision of such 
referring health care provider or group prac t i ce .  

6 .  Section 4 5 5 . 2 3 6 ( 3 ) ( g ) ,  Florida Statutes, defines 'group' 

* for purposes of exemption from :he general proh~bition on s e l f -  

referral as follows : 

-Group p r a c t i c e '  means a group of twa or more health 
care providers l e g a l l y  organized as a partnership, 
professional corporation, or similar association: . 
(11 in w h i c h  each health care provider w h o  is a 

m e m k r  of the qroup provides substantially the full 
range of services xhlch  the health care pzovider 
routinely provides, including mediccl care, 
consw1:a:len. dlaqnosis , or rrratment , through the 
joint use 01 shared office space, facilities, 
equipment, and personnel; 

( 2 )  for which substantially a l l  of the services 
of the health care prov~ders who a r e  members of 
the group and ere b l l l o d  in the nwle  of the group 
an arn0ur.t so recelved +re treated as receipts of 
the group; and - 

. . - j 3 j  -ln which .the""6+?hsad expenses-of a i &  the 
zncome from the p&:rce a r t  d~strlbuted in + ? 

cccordance wich tns nethods previousiy 
dstsrmlned by the m t m b e ~ 6  of t h e  group. 

( 7 )  As an employee of Suncoast, Petitioner would qualify ss 

a "member" of a group practice and as a member 0 5  a group 

pract ice  Petitioner would fall under t h e  axemption set forth in 

S e c t i o n  455.236(3)(m)3.f., Florida Statutes. 

WHEREFORE, she Board of Yedlclne hereby determines chat the 

Petitioner as an employee, w60 is reimbursed for professional 

fees In an appropriate a m . s  length manner by Suncoast ,  w h i c h  is 

the empluying grou? practice,  comes under the exemption s e t  f o r t h  

In Section 4 5 5 . 2 3 6 1  3 )  ( m ) 3 .  : . , Florlda Statutes, end may refer 
patients to the o p t l c a l  shop she o m s ,  as long as the optical 

shop continues to pravlde optical services only to patients of 

Suncoast. 



This Final Ozder takes e f f e c r  upon filing with rhs C l c r k  o f  

the Agency for HeaLth tare Administration. 

D O N ~ P N O O R D E R E D ~ ~ ~ S  \br d z y ~ f  , l?95 

BOARD 01 XSSICINE 

GAXY E .  WINCHESTSR, E.D.  
cmiAIF,~IAN 

NOTICE OF RIGHT TO . i W D I C I u  REVIEW 

A PARTY HHO IS ACVS4SEL'; AFFECTED BY THIS FINAL U R D f R  -5  C-ETI'ILEn 
TO JUPICIRZ REPItN ?UFtSUP-MT TO SECTION 120.6B, PL3RI2.t.. STATUTES. 
REVIEW PROCEEDIYZS A35 GOVERNED BY TLE FLORIDA RULES OF APBZLLATE 
PROCEDURE. SilCii ?ROCSEDIYSS :'AY 3E COW-EACED BY FILING ONE COPY 
OF A NOTICE 3F A?FE.AL XITE TKE CLERK Of TBZ AGENCY FOR HEALTI!, 
CARE ADXINIST.?J.T.Tf ON AND .& SZCOND COPY, ACCOKPLqIED BY TXE FILf NG 
FEES REQUIRtD 9Y LAW, W I T H  TEE DISTRICT COZ'RT OF APSE.= I N  THE 
APPELLATS DISTRICT WHERE TEE PARTY RESI9ES. TH3 NCTICZ 01 A??EAL 
5ilST Bf PILED WSTKIH 30 DAYS OF RENDITf0 .N OF THTS FIX& O R D S R .  

. .- 
. - - .  . - 

.. 'I . ..*. - , -  1 ..- 
. CERTI?ZC&T;TE OF SERVICE 

I HEREBY CERTIFY thzt a :rue end correct copy 0 5  the 

foregoing F i n a l  Order has been provided by U . S .  :<ai l  ro Nsncy Y. 

B r y a n t ,  M.3, c j o  Cynthia A. Sikos, Attorney a: Law, 13577 T s a t h e r  

Sound Drive,  Suite 300, Clearwater, Florida 33701, and by 

interoffice delivery to Larry G. McPhcrson, Zr., Chief Kedical 

Attozney, Agency far Heaith Care R&~inistration, 1940 Norzn 

Eonroe Street, S u i t e  50, ?aLtahassee, Florida 3 2 3 5 9 - 0 7 5 2 ,  this 

a e y  of , 1995 



AMENDED CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

Order has been provided by certified mail to Nancy Y. Bryant, M. D., 

2150 4 9 t h  Street N #C, S t  Petersburg, F l o r i d a  33710-5240, Cynthia 

Hikas, E s q u i r e ,  13577 Feather Sound Dr, S t e  300, Clearwater, 

Florida 33701, and by interoffice delivery to Larry G .  McPhersen, 

C h i e f  Medical Attorney, Department of Business and Professional 

Regulat ion,  1940 Worth Monroe Street, Tallahassee, Florida 32399- 

0 7 9 2 ,  a t  or before 5 : 0 0  p . m . ,  this ]FA day of 

f i d  , 1995. 
I 



PETITION FOR DECLARATORY STATEMENT 

NAME OF PETITIONER: Nancy Yates Bryant,  M.D. 

NAME OF AGENCY: 

STATUTORY PROVISION ON WHICH 
DECLARATORY STATEMENT IS SOUGHT: 

Sheff ie ld  Medical Center 
2 1 5 0  49th Street North 
S u i t e  C 
St. Petersburg, FL 33710 

Agency for Health Care 
Administration 
B o a r d  of Medicine 

I 

F l o r i d a  Statutes g455.236  

DESCRIPTION : 

Petitioner, Nancy Yates Bryant, M.D., hereinafter 

"Dr. Bryant," hereby f i l e s  this Petition for Declaratory Statement', 

. hereinafter "Petition,"pursuanttoFPoridastatutes, 5120 .565 ,  and 

B59R-1.003; Florida A! 
- 

. . .-- .- . 
.- -. . 

1. Dr. Bryant is a board certified ophthalmologist duly 

l icensed by the S t a t e  of Florida t o  practice medicine. D r .  Bryant 

is a sole practitioner interested i n  entering into an employment 

arrangement with Suncoast Medical Cl in ic ,  P.A. ,  hereinafter 

"Cl in ic ,"  a professional service corporation which is  i n  t h e  midst 

of conver t ing  to a I M t e d  partnership. The Clinic meets the 

definition of "group practicen, as set  out in F . S .  §455.236(3) (g) .  

2. Dr. B r y a n t  has established an opt i ca l  shop for t h e  

convenience of her patients w h i c h  provides services solely to the 

-patients of her ophthalmic practice. The o p t i c a l  shop i s  l o c a t e d  

within the medical off ice space leased by Dr. Bryant as her arjmarv 



place of business. The optician who works in the optical shop is 

employed by D r .  Bryant. P a t i e n t s  may choose to purchase opt ical  

products f rom D r .  Bryant  or e l sewhere .  

3. For business reasons, unrelated to this Petition, the 

Clinic and Dr. Bryant are considering an arrangement whereby Clinic 

would contract with Dr. Bryant individually, rather than as an 

entity which includes t h e  optical shop. 

4 .  The proposed arrangement, if finalized, would result in 

Dr. Bryant working as an employee of the Clinic and being the sole 

shareholder in a corporation which owns the optical shop. The 

optical shop would continue to render services only to patients of 

Dr. Bryant, not to the patients of other physicians practicing at 

the Clinic. Under the terms of the proposed agreement, patients 

currently treated by Dr. Bryant will become patients of th@ Clinic. 

. -- - *-- ISSUE 

5. Whether Dr. Bryantvio lates  the P a t i e n t  Self-Referral A c t  

of 1992,  F.S. $455.235  ( " A c t " ) ,  if she continues to provide optical 

services  to ophthalmology pctt ients  t r e a t e d  by her when she enters 

into an employment agreement with the Clinic and operates the 

optical shop i n  a separate corporate entity in which she is the 

sole shareholder. 

. LRw 

6. Optical services are not designated health services under 

the Act. Designated health s e r v i c e s  are defined i n  

F . S .  5 4 5 5 . 2 3 6 ( 3 ) ( d }  to mean clinical laboratory services, physiccl 





3 .  Except for t h e  purposes o f  s. 4 5 5 . 2 3 9 ,  the following 
orders, recommendations, or plans of care shall not constitute 
a referral by a health care provider: 

f .  By a health care provider who i s  the sole provider or 
, member of a group practice for designated health services or 

other hea l th  care items or services that are prescribed or 
provided solely f o r  such referring health care provider's or 
group practice's own patients, and t h a t  are prov ided  or 
performed by or under t h e  direct supervision of such referrinq 
h e a l t h  care provider or group p r a c t i c e ,  

10. As a sol@ practit ionar,  Dr. Bryant may own one hundred 

percent  (100%) of the optical shop and provide opt ical  services 

because she i s  prescribing health care items or services solely for 

her patients and t h e  services a r e  provided under her direct 

supervision. Thus, according to the A c t ,  no " r e f e r r a l "  occurs.' 

11.  Under t h e  proposed employment arrangement, the 

application of t h e  refierral e x c e p t i o n  alters, perhaps in farm, but 

-not i n  substance. - Dr.-Bryant  will-become an employee of a  group ' 

practice. As an employee she will prescribe o p t i c a l  serv ices  for 

patients she sees on behalf of the group practice. The opt ical  

services w i l l  be  directly supervised by Dr. Bryant individually, 

not by the group pract ice .  Further,  the opt ical  services w i l l  be 

provided through a separate corporation wholly owned by Dr. B r y a n t .  

12. Under the proposed arrangement, despite technical 

differences in structure,  Drr B x y a n t  cont inues  t o  provide and 

supervise optical services  t o  t h o s e  patients treated by her and to 

no others. Therefore,  the referral e x c e p t i o n ,  i n  our opinion, 

logically cont inues  to apply. 



CONCLUSION 

13. Dr. Bryant is c u r r e n t l y  able to provide o p t i c a l  services 

50 her  clients u n d e r  t h e  r e f e r r a l  exception t o  t h e  P a t i e n t  Self- 

s3eftrral ~ c t  of f 9 9 2 .  L i k e w i s e ,  t h e  referral exception allows 

aenbers of a group practice to provide h e a l t h  items and services to 

patients o f  the group practice. T h e r e f o r e ,  the referral exception 

should permit the continuance of Dr. Bryant's provision of o p t i c a l .  

services to t h e  p a t i e n t s  she treats despite the placement of t h e  

o p t i c a l  shop i n  a corporation wholly owned by her. 

Respectfully submitted, 

Ll PLk -7 . 
Nancy 'Yhtes Brirant , M. D. 

Suite C 
St. P e k e r s b u r g ,  n 33710 + - - -. .- . - . .. - - . . . - - . . . l?n".&-ci's 

I - _  Date 0 


