
Final Order No. DO 66-2084- 
FILEDDATE - I - 

Department of Heahh 

By: 

STATE OF FLORIDA 
BOARD OF MEDICINE 

I N  RE: P m O N  FOR DECLARATORY STATEMENT 

!STEPHEN E. MilTELDORF, M.D. 

FINAL ORDER 

This matter came before the Board of Medicine (hereinaffer the "Board'') on October 7, 

2006, in Tampa, Florida, for consideration of the above-referenced Petition for Declaratory 

Statement. The Notice of Petition for Declaratory Statement was published on September 29, 

2006, in the Vol. 32, No. 39, in the Florida Administrative WeeWy. 

The petit~on filed by SEPHEN E. MITELDORF, M.D. inquired as 'co whether his 

participation in the "Stop Smoking Program" as set forth below would violate Section 

458.331(1)(i), Florida Statutes? 

FINDINGS OF FACTS 

1. The Petitioner, Stephen E. Mitteldorf, M.D., (hereinafter "Petitioner") is a family 

practice physician licensed in Florida and conducts his business in Florida. As such, he is 

subject to the provisions of Chapters 458 and 456, Florida Statutes. 

2. I n  his practice of rnedic~ne, Petitioner routinely performs and interpreb 

electrocardiograms (EKGs) on patients in connection with annual physicals and other healthcare 

concerns. 

3. Petitioner has been asked by the principals of a company that owns proprietary 

smoking cessation technology and employs the services of licensed physicians to operate 

smoking cessation programs employing such technology (the "Stop Smoking Pmgram(s)') to 

enter into a marketing and referral relationship with the Company, which is described as 

follows. 



4. Currently, a licensed physician who operates a Stop Smoking Program performs and 

interprets an €KG on each potential patient and administers the medical beatment related to 

the Stop Smoking Program. The Potential patient, if accepted into the S&p Smoking Program, 

pays the cost of the Stop Smoking Program, including the fee for the EKG, directly to the 

Company, who pays the physician for  the medical services rendered. The Company d m  not 

accept any form of third party payment from a patient, whether health insurance, Medicare, 

Medicaid or otherwise. 

5. I n  addition to having the ability to have EKGs performed and interpreted by the 

physician operating a stop Smoking Program, the Company desires to develop relationships 

with third party physicians who would agree to perform and interpret EKGs on their patients 

who might be candidates for the Stop Smoking Program. The third party physicians would bill 

their patients directly for the performance and interpretation of the EKG under the billing code 

for Tobacco Dependency Disorder and refer such patients to a Stop Smoking Program for 

treatment. Such third party physicians would not accept any form of third party payment for 

performing and interpreting the EKG, whether health insurance, Medicare, Medicaid, or 

otherwise. 

6. If the results of a patient% EKG were acceptable and the patient entered the Stop 

Smoking Program, the Company would give the patient a credit against the Stop Smoking 

Program cost in the amount of the cost of the WG performed and interpreted by the referring 

physician. As such, the potential patient would pay the cost of the EKG directly to the third 

party physlcian perForming the EKG and would not be billed by the Company for thls sewice. 

7. At no time would the Company pay the third party physician any remuneratlon, 

whether in cash or kind, in exchange for the third party physician performing and interpreting 



EKGs on potential patients of a Stop Smoking Program, referring potential patients to a Stop 

Smoking Program, or otherwise. 

8. At no time would a third party physician who agreed to perform and interpret EKGs 

on potential patients of, and refer potential patients to, a Stop Smoking Program pay any 

remuneration, whether in cash or in kind, to the Company. 

9. The only remuneration the third party physician would receive would be the fee paid 

to the physician by the patient in exchange for the physician performing and interpreting the 

EKG. 

10. The only remuneration the Company would receive would be the cost of the Stop 

Smoking Program, less the credit for the EKG performed by the third party physician, paid by 

the patient who entered the Stop Smoking Program. 

11. The Company desires b r  Petitioner to enter into this marketing and referral 

rel&ionship:withthe C o m p a n y ; a i i d ? i x m - d G m  do so, provided such relationship does 

not Subject the Petitioner to discipline pursuant to the Physician Disciplinary Statute. 
-~ . . ~  - ~- - . - -~ - - - 

TONCLUSIONS 1)F LAW 

~p 

- = 12;-7huSoard of-Medicine hasauthority-toissue this Final Order pursuant to Section 

120.565, Florida Statutes, andRule 28-105, Florida Administrative Code. 
~- 

- -. TFi&=Pt;tsfi fil =7ih -tRir=~~;e7ss77n-Sub~ritiaar~~6mP1iiaa"*-~i~-~epr~visio"S of 

-133~56.5, Florida Statute, and Rule-B-105.0D~IoddbAdministrative-Code. 

- 14. The Petitionerhas demonstrated that he is substantially affected by Section 

4&33&@jfi;l, FleridaStatuksfis at ice~seMor idap~ic ian,  and %erefore; has demonstrated 
- -- - - - .- . -. . . . . -. . - - -- . - 

the requisite standing. 

15. Section 4!33.331(1)(i), Florida Statutes, provides as follows: 



(1) The following acts constitute grounds for denial of a Ircense or disciplinary 
action, as specified in s. 456.072(2) 

(i) Paying or receiving any commission, bonus, kickback, or rebate, or engaging 
in any split-fee arrangement in any form whatsoever with a physician, 
organization, agency, or person, either directly or indirectly, for patients 
referred b providers of health care goods and services, including, but not 
limited to, hospitals, nursing homes, dinical laboratories, ambulatory surgical 
centers, or pharmacies. The provisions of this paragraph shall not be construed 
to prevent a physician from recetving a fee for professional consultation 
services. 

16. Upon reviewing the facts sets forth in Dr. M i l d o f ' s  petition, the h r d  is of the 

opinion that the proposed arrangement between Dr. Mitteldotf and the Company employing the 

Stop Smoking Program does not constitute a Mckback or is prohibited in any way by Section 

458.331(1)(i), Florida Statutes. 

17. This Final Order is issued in response to the question propounded by the Petitioner 

as *-forth inhis Petition For Declaratory Statement. The Board's conclusion is based solely on 

the Board's application of the fachJal circumstances outlined in the Petition to the pertinent 

statutory provision set forth above and should not be interpreted as commenting on whether 

the facts in the petition may or may not violate any other provision of Chapter 458 or 456, 

Florida Statutes, or any rules promulgated thereunder. 

This Final Ordei shall become effective upon filing with H.le Clerk of the Department of 

tkalth. - 
-. . . - . > - -- - - 

- - - 



DONE AND ORDERED this &? (/ day of (O $b ,2006. 

BOARD OF MEDICINE 

Larry McPherson, Jr., Executive ~irect$) 
hr Mammen P. Zachariah, M.D., Chair 

NOTICE OF APPEAL RIGHTS 

Pursuant to Section 120.569, Florida Statutes, Respondents are hereby notified that 

they may appeal this Final Order by filing one copy of a notice o f  appeal with the Clerk of the 

Department of Health and the filing fee and one copy of a notice of appeal with the District 

Court of Appeal within 30 days o f  the date this Final Order is filed. 

CERTIFICATE OF SERVICE 

f HEREBY CERTIFYthat a true and correct copy of the foregoing has been furnished by 

U. 5. Mail to: Stephen E. Mitteldorf, M.D., 2401 University Parkway, Suite 2D2, Sarasota, Florida 

34243; Denis A. Cohrs, Esquire, Denis A. &hrs, P.A., 2575 Ulmerton Road, Suite 210, 
- .. -- 

Ucarwater, ~rorida-33762; and%hteroffice mail to Edward ~ . ~ e l l e & % ,  senior Assistant 

Attorney General, PL-Ol The Capitol, Tallahassee, Florida 3239-1050; and Timothy Cerio, 
-- -. . - . . . . - . . 

General Counsel, Department of Health, 4052 -> Bald Cyp&ss-way, BIN AO2, Tallahassee, Florida 
.- . . 

-.$.., *L . . - - - -  / **,L -+:r~~ ~ .. 
32399~1703;-0~~$~+> j - day of--- -. ~ ~ ' .& :J..J~&<* , 2006. 

~ - - - ~ - - - - - . 



AMEM,&D PETiTIoN FOR D-'KIRY STAm- 
B I E F _ o R J E ~ ~ ~ J ~ A ~ P ' ' ~ - I -  

!2&phE%, B. ~ n o l ~ ,  MD. 
Yrol Univwity Parhay, SUitt 202 
Sarasat., m. 34269 

Plnrida t i c e m  P ME 78671 

T- n 8 13-~69+2p3a 
~M&lih # B W-%9-2399 

Delis A. Gobi, lag, 
~ b C ~ P A  
2575 Ulmprtom Rod W w  210 
ClsAmater, FL 33762 
T-c ~ o . :  n7-woaool 
h W e N 5 . :  727-S4Mo!z7 

StatsmantiSGrwehr: 

- S&~)n4%.331(1Ki)$!&&--- - 

- - - 

a. PeEitimsr i e  e [Wmily pndm] w u i a n .  who is liFcpsd to @W -- - -. - - -- 
'z&d&c in She-~ef%%ei&-&m&U 6 C b - f  458, fl-w&??rrtub* and W h  

wmdnm his bushes in the Sta= OfPlmidr. 

.- - 

b As e licensed phystcian %i thc Stsa of F'lorida, P e U W  yr suhfwt to 

Sonion 458331[1xi), Rori& StrrkrJcr (The "Pbp%Cim D M p l m  m. Tbe 
- 

&y.i&n DisoiplinprySwure, provides that a pbysipim may be disdpkd fm 

I 



FLORIDA WWD OF MEDIClK 

Proring m recdving my cgmmission, bon~m, kickbaak, or rebate, or a p & g  in . - 
anyaplit-fee maugernent is m y  form W a a t a m  with a pbician, 01- 

agency* or puaoa, either d i d y  or indirectly, fin p t k t s  IV&T& to profidas 

of health c ~ r c  goads and s e w b ,  intlwSu5~, but net Umiud to, haspitafs, n* 
lmmm. clinleal Inborator186, amLwlatmy &wl emtcm, wr pharmpcies. llld 

pHslow cf this paragraph shall not ba camtmcd to pmvat a ~ ~ P I & I I  h m  
Fmi~ing. *a eJrpIdemnl d o y 1  s&w. 

d. Petitimm has been asked by the a f a  company Ilk "C- 
that owns ppidtry mnoking c w a t i ~ 1  t&malogy ltnd tmployp fbs of 

I i M  physicians K, operate rmpking -tiw gmgroms mqloyhg srvh 

technology [h "Stbp Smoking Pmpam(~]''I to cnig into a m d d n g  and r&ml 
relationship with fhc CompanyY whkb is demi!ml as fallows 

e. Before a potential p & B   an mt& n Stop Sm* PFO&ran, the pokntbl 
patiat musr haw an m G  parformed and mtcrprstsd by a h a d  phyaicila to mk 
out m y  htprt wnditiotl~ that would b e p  the potential paticnt from meding thc 
p*ial requiremum mtssary to emtsFtke Stop s- Program. 

f, tunuatka l i d  pJiyScPawh upera- a Stop Smoking Pmgmn 
i = = h n s  and bb&xprn rn EKO b. a& d n l  @aiitnt and admbkma -- -. . . . . . - . 

tbe medics~ 
& m ~ d t o t b c ~ k r p ~ m o k l n g ~ r o g r a m . % ~ p a t i e n t . i f ~ ~  

tbe Tee fw the EKO, directly to the Compq, who pay. thcphysick h J l c  rndd 
d w  rmdatd .  The Ccmpny d w  not accGpt sny fDmr of third pparry pnymnt 



g. In add it lo^ to hying the ability to have BKGs pcrfomwd rmd i u w e k i  

by the physicIan o p u t h g  a Stop Smo* Pmgmm, thq COmpaUy to deMBlop 
relationships with tbud party physiclaBs; wbo would a g m ~  to pufonrr aatl in- 
EKGE on their patients vho might be cmdhkta f'w tht Stop Smoking hogrdu~ The 
rhiid party phy~dans wuld bill their patienfa d i l y  flK tho pwfimmw and 
i n t m p h t i o ~ ~  of the EMC3 under the EIling code fm Tobptco Di& 

wfer such patients to a Stop Smoking FTogram for trbphnm+ Such LhM party 
p h y s i ~ v o ~ d f l ~ t ~  any f c u m o f t ~ p s r t g p a y m s n t ~ ~ s m i n $ . n d  

interpreting the BKe. whether ha& htamw, Madime, MeUlcaidl a! ataenvira 

b. If the results O f a  padmt's EKG wuc aooeptable 4 rha patimt c W  

tht! StOp Smeldng Ram the Corqmq weuld give the p m t  a credit &t 

SW Wdhg F Y o g r s m c w ~ u ~  nmowt 06- -of theEKGpxfomcdaad 
i n t e q W d  by the n?feaiug physieiba As such, fIm p d d  pfialent i en td  pay tlm 

wa of& EKG d h d y  to thc tb*d pstiy p h y a i ~ ~ ~  psrforming ~llosm MXI 4 
not be Wftd by thc Compnay for this b+. 

.. . - i. At no timc would tb+ Company pay the W paxty physiah 
remunorutinn, whsthtr in oash or kind, in - h a w  fk a c  third pm phpician 

-FoiminEm &*-* SIW on p m i d p p ~ a 8 t a p  Smoking Program, 
mftsing potential paiimtu t~ il Sw &mk@ P r o m  or otkwiae* 

j. -- At no rims would . e thtd .- party pbpician who agrwd to pakm and 
-- - -- - - - - 

@rpm EKQ sn - potentlid - patimts of, and rescir potaatial pStiwtr to, n Brqp 
- - --- - - 

SmokingRogmm p y  ~ - m m ~ w ,  wh~ima&or i~~ =to th-Compaq. 

- 
t Tbc o n l y r e ~ ~ ~ s r i o n  tho ULB pnriy physician would rsor;ive wuld bc 

- -- -- 
the fee paid ra thb physiwan by rhc paw in orchang. for t f ra  physiaansi~rmbg 



1, I%.= only remuneration rhe Campmy would receive would be the coat of 

the stop ~moking Pr~gam, less the d t  f ~ r  ths performed by the third plvey 

physician, paid by the patient who en& tho Stop Smoking bm. 

m. The Company d s s k  for Patrtioner t~ en@ into this narks* and 

refmal relationship with the'cmpany. and Ptritibnudesircs to da so, provided such 
relationship docs not mbjcct the Petitioner to discipline pursuant ro the PbysIcian 

Di~iplin.ry Sututa 

n. Baxd on rbe plain lwrguqe of the Phyaiciao Disctplhq Statutq it is . 
Petitioner's wdcrsreading that lhk rsmhthg and r e f '  relntiwship would not 
violate the Physician Disciplinary Stntuk  Petitioner's rwiew of case Iaw and 

Declaratory Staremmts issued by the F'loride Board Of Mdcinc rwd an lsw tbt  
w d d  suggest o t h ~ s e ,  

WHEREFOI\E, Petitioner reqscLAJly requests that the Florida Bbard of Mdciae  iseuc 
a Dsclsntory S t m e m a  finding that Petitioner, by mtming ioto tbe marketing and & b n l  

rclatibnship with the Company d e s m i  above, would not subject himsdfm discipline pmmt  

to Section 458.33l(l)(i], Florida SIahtw. 

2575 Wlrncrton Suitc 210 ' 
C l t m t a r ,  FL 33762 
Attorney fbr PPctioncr 

~-~ ~- Fbf ih  B=No.:.W7?309.- _. . . .. 



Harmon, Aaron 

F m :  
Sent: 
To: 

Cc: 

Subject: 

McPhenon. Lany 
Wednesday, October 25,2006 & I 0  PM 
A$, Wendy; Alphin. Lynda; Austin, Cheryl; Bowen, Whitney; Cappe, Martha; Chester, 
Tammy; Clayton. Connie: Connell, Chrrstina; Davis, Bettye; Denson, Angela; Dickens, Karrell 
D; Gilley, Carmelette; Graham, Cheryl; Gray, Melinda; Gmover, Alexia M.; Harmon, Aaron; 
Hills, Tangela; Jacksm, Tiana; Johnson, Vera M; KnigM, LaShonda; Kress, Elizabeth; Ust, 
Crystal A; McPherson, Larry; Moody, Amanda S: Morss. Shirley B; Nelson, Dane; Nelson, 
Gloria J; Perez, Rafael, Prine. Chandra: Randolph. Camla; Richardson, Man P; Smiley, 
Cheryl; Smith, Teri; Trexler, JoAnne; Wiggins, Tiffany; Willis. Gwyn 
'Ed Tellechea'; Sanders, Sylvia (MQA); Baker. Joe Jr; Poston. Rebecca; Erllch, Donna; 
Foster, Sue; Gee, Lucy, Hentz. James; King, Pamela E; Orcutt, Diane 
Delegation 

Citizens, 

During my absence on Thursday, October 26, Board of Medicine Executive Director authority is delegated to Chandra 
Prine, 345-4135. 

Larry McPherson 
Executive Director 
Florida Board of Medicine 
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