
STATE OF FMRlDA 
DEPARTMENT OF PROFESSIONAL REGULATION 

BOARD OF MEDlClNE 

IN RE: l h  htilim For 
Dmlam!ory Stalemen1 of: 

JOSEPH M. ZETERBERG. M.D.. 
Petitioner. 

I 

P R O W E D  FINAL ORDER 



12 FAIR 1036 FALR j 
TI i lS MAfFER came k f w t  the Rmrd of Medlcinc pu-1 to Sodion 120.565. herida 

Statuler, and Chaplcr 2 8 4 .  Florida Adminidralivt Code. on Ihernher 2. 1989, and Fehuary 2. 
15%. in Miami. Florida, for the pqwrc of wnadcring Ihe Pclrtlon fur Declaratov SMcment filed 
by Joscph M. Z t t t h r g .  M.D 

Having considcrcd zhc Petition, Ihc Pefitlrmer's wnlten a rgumt .  the applicable laws. and 
k i n g  otkmrse fully ad, lspd in Iheprermses, the Board makes thc foflowing findings and cmclusions. 

1.Pttitiontr is Ticend  in the S~alc 01 Florida, having been lsswd I I C ~ M  n u m k  ME 
002WS. 

Z.The factual scenario Petifioncr prescnls is ss follows: 

I 

Petitioner desircs to engage n d ~ c a l  prachce mansgemen1 tomyanyqfheinaRer 'AAC' m 
'Corporation") lo manage the b u r l n e ~ ~  aspects of Petitroncr's d l c a !  praetncc. Toward $hat end, i . Pet~t~oner pmpoacs a buqrnms arrangcmnt wtlh thc Corpora!lm us follows: 

a) AAC p r o d  lo purchasz all the h g ~ b l e  and intangible a ~ t s  
cmnpnwng Pctttioner's medical prscticc, campi for Pel~tlrmer's patlmt 
charts and p r i m t  raords 

h) AAC snd Petitioner will tnt tr  into n management sgretment puwmnt lo  
xh i ch  AAC wi l l  provide all office space. equipment, sufT, practiee 
auppIie. medical tranfcnpim, h r l l ~ n g  and acwunlr; rex~vsh lc~rv ic r ; ,  and 
all mrkctinp, busincssand mcdical mpport scrvic~s, q u i d  lor Periliontr 
l u  practce h i s  profeevon of mcd~clne. AAC, ltler consullairon md : 
Pcl#l~oncr's concurrence, will maintain nnd adrnlnistcr the overall charge 
slructure for Peritioncr*~ pracrict. AAC, wirb rhe mascot of Pctitioner. 
will hire, diwharpc, wpenr~sc and w a g e  all crnployas used in 
Pcl~lioner's pracrlce ta ~hcerlent lhat such activities do nor adversely affocl 
Pa~lioner's dellvery of ha l lh  rare. Prririrmcr will bc m p ~ l s i b l c  Tor the 
rmpemrsion o f  nurses, physrcran's Iralnd nsislanrs. physlclan's a ~ ~ s l n n t s  
or any othcr J i m t  ml lca l  care empIoyses In ucwrdmm w ~ l h  appllcablc 
law. AAC w11E develop all prxcltce form and w ~ ~ m a ~ n t a ~ n  all palient 
charts and m r d s  in accordance w ~ l h  npplicablc. IHW. AAC also wrll 
market Pelitiontr's medrcal prnclice in Ihc Ienitory. 

C) AAC wilt h mqmnsihle for developing a Sircuil' within rhs tcnilory 
surmundinp Petilioner's market arcs. The cmccpl of rhc circuit i s  that 
lhcrc src varioul; ourlying medical clinics and medical pmtioe p m u p  which 
do not h a w  ~ h c  caphilily lo mainlain a full t i m  spccimlirl in allergy a r t .  
By devclopinp: r contracluaf nFlilialion sgreemt with such practices. AAC 
can asurc such pnclices fhat an sllergy specialist mn hc availahfe lo set 
palienls on a regular hnsis (typically nnc day a wetk). The nffilialod clinics 



A PuMinlion or FA1.R. Inr.F.0. Ro* 3E. 
C h a v i k .  FL 32L60 11 375-BOJb 1.2 FALR 1037 

clinic lo the visiting physician (In this case. rhc Pel~l~oncr) on a regularly- 

scheduled basrs for B flat rental pymenr. Appoin~mcnts would then be 
d c  lor Ptr~lloncr to vlsil such clinics on a rotal~onal h s ~ s  m see parlenls 
qu inng  spualtrsd allergy -re. PcIitlorrer would bill cach psticnt 
dircfrly for hrr professronal fse and m r c c s  rcndtrcd while at cach clln~c. 
No pnim of  such fee brlled or recclverl by Ptl~tloner IS spl~t wlth the 
afiifrald clm~c. Ths cllnrc serves as a mnvenlent Imatton for specralld 
allergy care lo be adrmnlstered t~ patlmtr rquiring same. 

d) Undcr Ihc, managcmcnt agwxment btrw.xn AAC and PNilioncr, all 
rmcnucsdcnvad from Petrtlarrer'spractlce (lncludtng revenuesldenvd from 
billings ansung lrom pat~enls stcn wl lh~n  ~ h t  c~rcu~t) an divrrled on the 
Iollowlng basls. The Pullloner reccium the grealerof (11 a set f lw r  amount 
or (11) a ael puccntage 01 such revenues, plus amounts nmtssary lo pay 
Pcl~ltoner's rnalpractlce prcmums. prafmsronsl membershipand ducal~onal 
u p w ,  car sllmrance and the mst o f  frrnge knef i ts .  The remalndcr o f  
the pracllce wvnues are p ~ d  to AAC In considerarion OF the spm, 
personnel, suppllcs. advcnlstng. and admniatml~vc scrvlccs provided by 
AAC to Pelittoner. nt l i t~oncr 1s also paid a flat marketing and consulling 
tw toasstsl AAC In marletlng ~ t s  serv~ces to other phyqrcrans outside oT[he 
4uritoI-j. 

e) me Petitioner will be theowner of  all paticnt cham and all professional : 
d s u s c d  m Pelitioncr's practice. and AAC (as Petitioner's agent) agrees 
to mlnlsin thOsc racords in gcmrdance wilh law. 

f) In mnnaclion with the p u m h e  of &s, Petitioner wlt uccMe a 
nmmmpt~l ion s g r e t m t  w ~ l h  AAC hy whlch (exctpl  Tor the actlvllles 
wnternp[ated by Ihc management agreernenl) Pel~lloner will not provlde 
sllergy wrvlces in ~ h c  tcrsilory for an cnnbftshed p c n d  of I~me. 

3. lo #he Perilion for Dcclnratory Sratcmnt f i l 4  with the Board. Pc!ilioncr royutsk the 
Board lo an- whetha the busmess arrangement set Forth abwe  violatcs Selion 458.331(1)(i). 
Flori& Slataes. 

4. The Ptlitim wes n o l i d  by rhc B a r d  in i h ~  NovemtKr 9 .  1989. issue of Ihc Rorida 
Administrative Wezkly, vol. 15, no. 45, pp. 5353. 

CONCLUSIONS OF LAW 

1. Thc h r d  haajurisdictl~n aver lhls maltcr pursuant to Section 120.565, Floridm Slatulcs. 
and Chrfler 2 8 4 .  Florldr Adrmn~slntrvc Code. 

2, The Pet~lion filed by Petitioner i s  in mhtantial compliance wth  the pmvisimsof %ion 
EZ0.565, Florida Ststulcs, and Chapter 28-4. Florida Admrnirlratlrc Code. 

3. Peritioner has a requisilc inlcrtst to mainlain thls pmeedtng. 
4. Pefiooncr requets lht  Board to ~nlcrpret Seclion 458.331(1)(1), Florida Statutts. in light 

of the prgosal arrangements as sd Tonh in the F~nJ ln~ r ,  of Fact rrhovc. and stale whclhcr t h e  



mrrangcmenls violate Secttw 458.33 l ( 1  )(T). Florida Slnlults. 
5. S c ~ l ~ o n  458.33 1(1X1), Flonda Slatula. p r o v ~ d ~  8s follows. 

( I )  71re Follow~np aclq <hall conclllute gmunds lor u.h~ch Ihc dlwplrnary 
1 

ncllnw q ~ ~ f i c d  in suhst.~uon 
t 

(21 may k mkm: 

(i) Pay~ng or recervrnp any mmm~sclrm, b u s .  k~ckhack, or rebale, or 
engngng In any splrl-fcz arrnngrmenf In my rnrm wharwever wrth a 
physicrun, orpanizal~on. egcncy. or perwn, c~ihcr dtrcftly or indrsecily. lor 
patrenls rcfemd to pmv~ders OF heallh care p w d s  nnd scrv~es, mcluding. 
hut n d  lrmted to, hn-prrals. numlng homs .  c l~n~ca l  Inbrrluncs. 
amhlntoiy surpical cenlcrs, nr pharmscles The provrwonr of th~s  
pamgmph shall not hcconarued lo prevenr a p h p ~ c ~ s n  from m l v i n g  a fce I 

Tor professtonzl msultstaon sewiccs. 

6. Bnwd on tha specific fseta assetfed by Pelilioncr, i t  docs appcar that the ampemen1 
would violale Salicn 4SB.33I(IXi), Flonda Stalufes. Whrlc the gtncrnl nrrangemnt !' 
k r  t k  Corporalion to provide v r f i d  ~ m ~ c e g  and k r e r m h u d  b s d  upon a fined prwntaplc 01 , 
rcvcnuc may not a p p r  st finr blu+ m bc lllepnl Soc spl~tring bx l  upnn lhis Aoard's ralionalc In 

in  Re. Pelllion for Dglamrurv Statement or Edmond G. Lundv. M.U . filed k c m b c r  3, 1987. Zk . 
specific prrwls!un zn h i s  pctltlon for the Corpomill~rm lo pay a 1- to a 'c~rcu~t c l ~ n ~ c '  oslcnsibly Inr  
rental. in  return for that clbn~c'r; referral olpslicnls lo Peritioner, appears lo hc an illegal 'kick-hack' 
as conternplald by k t ~ o n  458 331(l)(i). Florldn Stsrulw. The Board not- i n  particular thst at tht I 
hcnring i t  %as addural that if a gmcml pmct~trontr wlw i s  bclng p i d  a rental f e  never m l c  
swlntmenls for p t ~ m t E  to s e  Pet~t~oncr ar ~ h t  uff~cc space purporicdly k i n g  renlerl. rheconirachul 
arranpemnt m u l d  not he corltinued w ~ l h  thnl physlc~m. The Boerd f i d s  thst QIS p=tirion d ~ v m  
from Ihc facts In the b n d ~  cku in that Ihc ccnlract does n d  covcr simply an adminislrativc charge 
factor, but ~ncludcs t h e n c l ~ v i l ~ a  ofthe company In ping oul and mrkef~np the sllcrgy care s t r u ~ ~ .  1 

7. In ddifron. Ptl~lioner emphawzcr rhzt ~ h c  fee rmived by Peutinner rv Rol ~ 1 1 1  with thC I 
clinlc dinclly. Howvcr. Ih fe ir sp111 intlircclly. The Slalutc prohihils engaging in a spl~l-fez I 

arrangement ' ~ n  any im w h a r w t r  ... cilher d~rectly or indiwl ly ...: Attheugh nom of rhe far 
mll.xted by thc s p i a l i s l  would hc shared w11h the pml practrliolncr. they would he s h a d  wllh 
AAC. The referral occurs hy vereut of the tact that the Corporation d~velops Ilm 'circrlil' and 
a m n p  rhc a p p l n r m l s .  

I 
I 

DONE AND ORDERED this 2 day or F h r y  I v 
MARGARET C.S. SKINNER, M.D. 
CHAlRMhN I 


