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T h i s  cause came before t h e  Board of nedicine (hereinafter 

Board) pursucnt to S e c t ~ o n  120.565. Florida Statutes, and Cha?ter 

28-4, Florida Admin~strative Code, on A p r ~ l  8 ,  1995, *or t h e  

pursose of consider-ns the Petitioc f c z  Declzratory Statement  
' 

f i l e d  on behclf of Char le s  H .  Mingo, F.0. (hereinafter 
. . 

P e t i t i o n e r ) .  The Agency for Health Care A d m i n i s t r a t i o n  

( h e r e i n a f t e r  AHCA) appeared b e f o r e  tke Boerd f o r  the 2urpese of 

addressing the Interpretation to be made by t h e  3oard a: 

Medicme.  AHCA a l s o  filed a N o t i c e  of  Agency Cbjectlons Char  :he 

guard t r e a t e d  as a motion ;a intervene and granted. f i z v i ~ g  

considered the p e t ~ t i o n ,  the arguments submit ted  by counsel for 

the Petitioner, counsel for AHCa, and counsel for the Roard of 

Hedlclne, the appl~cable l a w ,  and b e m g  otherwLss fully adv ised  

in the premises, the Board of Nedlcine makes the followinq 

f indinqs and conclusions. 

FINDINGS OF rACT 

I .  Petitioner is licensed t o  3rec:ice medicine I n  <he S:a<e 

Of Flor ida  purswant to Chapter 4 5 8 ,  P l o r ~ d a  Ststutes, 2nd 

practices medicme full-tlme c s  o n e  of r h e  members of  t h e  group 



I n  ":lzbnssee, Florida. 

2 .  The f a c t s  asserted by Petitioner are as follows: 

( a )  TOC 1s a Florlda pro:es s lona l  corporation c v a e d  *2h=Lly 

3v e igh t  ( 8 )  practicing orthopedic surgeons ,  i a c l ~ d r n g  

?etiticner, end one :I] f a m i l y  p r a c t i c e  p h y s l c l a n .  Xn a d c i t i o n ,  

TOC employs t w o  [ 2 )  o r c k p e d i c  surgeons, one ( 13 fernily 

pract~tioner and eighty-five ( 8 5 )  support p e r s o n n e l .  

(b) AL1 of =he ormers and employed physiciens, -n:lud:ng 

?et~tioner, ere f u l l - t u n e  employees of TOC under eeple:.n+nt 

contracts with TOC. 

[c) A l l  p h y s i c i a n  s e r v i c e s  provided Sy the p h y 3 i c i a n s  

employed by TOC, i n c l u d i n g  P e t i t i o n e r ,  are b i l l e d  cnder a qlobai 

o r  unified s y s t e a .  

( d )  All of t h e  cverhead expenses end income r e l c t e l  t o  

services provided t h r o u q h  TOC are  distxibutat among the 

owner/mernbars of TOC 7ursuant ta a p,-edetemined f o r n c l a  ap lroved  

by TOE' s ovner ' m r n b c r a  . 
(e) ' 4 i t k  tie exceptior of crrgery perf3rmed by "0: employed 

~~~~~~~s a t  b-ario':s hosp1:als 2nd o u t - p z t i e n t  surcery centere, 

swbscanr~ally a 1 1  of :ne services rendered by TOC e - a l y r c s  bre 

performed a t  TOC's principal ?lace of bcsiness. T C t  s p r i n c i p e l  

p:ace of business LS a s l x t y  t h o s s a n t  !60,30C) syJcre foe= 

b u ~ l d i n g  c o n s t r u c t e d  for t h e  priwary p u r p ~ s e  of l o u s l a g  all oi 

TOC's phys ic lens ,  stttf, and su?port pezsonnel. 

3 .  T5e entlty In whicn Fe:~tioner practices, TDC, m @ t S  the 

deflnlt~on of "croup practice* as t k , c t  term is dofi?ed In Seczion 

L 5 5 . 2 3 6 1 3 3  < : I ,  F l e r ~ c a  Statutes. 
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4 .  TOC has ordered a diagnostic imaging system (hereinafter - 

MRIJ f a r  i n s t a l l a t i o n  on its premises for the use and benefit o f  

the p a t i e n t s  of its employee physicians, including t h e  patients 

of Petitioner. The use of such an MRI system would be the 

provision of "designated health services" as defined i n  Section 

455.236(3)(c), Florida Statutes. 

5 .  There are presently two (2) diagnostic imaging systems 

in t h e  Tallahassee area. One is based on a fonar technology 

{Damadian) and the other i s  a General Elec t r ic  system (1.5 t e s l a  

magnet with a 55cm boar). 

6. Tallahassee i s  t h e  home oi t w o  ( 2 )  majcr universities. 

Each university has substantial athletic programs. Some of the 

tthletes involved in those pregrzms weigh i n  excess  cf t h r e e  

hundred .(300 ) pounds. The existing diagnostic imaging systems in 

the Tallahassee area ace limited in their ability to handle  

p a t i e n t s  o f  t h a t " ' s i z e .  

7 .  Hany of t h e  practicing physicians i n  t h e  Tallahassee 

area  who are likely to have a regular need for diagnostic imaging 

services :or their p a t i e n t s  e i t h e r  a r e  or were involved i n  the 

ownership o f  the Genercl Electric system in Tallahassee. 

8 .  The lack of local tlternatives to t h e  t w o  ( 2 )  e x i s ~ i n g  

d i a g n o s t i c  imaging systems often r equ i re s  patients of l o c ~ l  

physicians to e i t h e r  delay far significant periods of t i m e  before 

r ece iv ing  such services and/or  travel to other locations vhero 

such services ere either more readily availzble or ca?able 0 :  t h e  

type of service needed. 
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9 .  Local physicians in t h e  T e l l f h c r s e e  area have approached 

TOC to request access to the ERI system TOC plans to Lnsrall. 

10. TOC is willing to allow access to Lts planned MRI 

system for  t h e  medical  c a m u n i t y  and the g e n e r a l  p o p u l a t i o n  on 

the  same fee b a s i s  as the patients of TOC's employee physlcianr . 
If  TOC is permitted to a l l o w  such access, TOC will n o t  receive 

any cross-referrrals, s p l i t - f e e s ,  or kickbacks f r o m  non-member 

p h y s i c i a n s .  

11. AHCA did not d i s p u t e  any of the factual assertions S e t  

forth by P e t i t i o n e r  in his Petition or in his p r e s e n t a t i o n  before 

the Boacd of Medicine. Nei ther  t h e  P e t i t i o n e r  nor the kn:eruenor 

or any o t h e r  i n t e r e s t e d  person hzve requested a Section 120.57, 

Florida Statutes, hearing and the Board hbs not conducted a 

S e c t i o n  120.57 ,  Florida S t a t u t e s ,  h e ~ r i n g -  

1 2 .  This P e t i t i o n  was noticed by t h e  Board o f  nedicine in 

Vol. 2 1 ,  NO. 13, hated Karch 3 1 ,  1 9 9 5 ,  of the  Florida 

A d m i n i s t r a t ~ v e  weekly ( p .  1 3 9 0 ) .  

CONCLUSIONS OF L A W  

1. The Board of Medicine has jurisdiction over this m a t t e r  

pursuant to Section lZn.565, Ploridc Statutes, and Rule Chapter 

2 8 - 4 ,  F l o r i d e  Administrative Code. The Board is aware of the 

prohibition a g a i n s t  u s i n g  a  declzratory sta tement  a s  a vehicle 

for the adoptlon of broad agency pollcies es discussed *n Flor ida  

ODtOmetTlC Association v. DPR, 5oard of O ~ r i c i a n r v ,  567 So. 2d 

9 2 8  (Fla. 1st DCA 19901. However, the soard is unaSle to readily 

e n v i s i o n  a s e t  of circumstances under the statute a t  issue in 
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t h i s  cause t h a t  w o u l d  be so unique a s  to n o t  app ly  to any o t h e r  - 
licensee or group of licensees. Furthermore, the  statute c l e a r l y  

directs the Board t o  encourage and answer declaratory statement 

p e t ~ t i o n s  precisely like that pending In this matter  f o r  :he 

purpose of clarifying t h e  application of  t h i s  stature. The 9osrd 

there fore  f i n d s  i t s e l :  compelled by t h e  specific maEdate 53 

Section 455.236(4)(b)4., Florida Statu:es, t o  accept and answer 

the  petition i n  this matter. 

2 .  The Petition for Declaratory Statement is i n  

s u b s t s t a n t i a l  compliance w i t h  the p r o v i s i o n s  of Section 1 2 0 . 5 6 5 ,  

Florida S t a t u t e s ,  and Rule Chapter 2 8 - 4 ,  Florida Administrastlve 

.Code. 

3. In rev iewing  the  " P a t i e n t  S e l f - R e f e r r a l  Act of  lqs?" 

(Secr ion .455 .236 ,  Florida Statutes), i: is clear to the Board of 

Medicine t h a t ,  t h e  Legislature intended to prohibit c e r t a i n  

refell-als of L_v p l ~ y s i c l a r ~ a  ioi the provision of certain 

designated health s e r v i c e s  (for the p u r p o s e s  of  this Final Order 

d i a g n o s t i c  Lmaglng services) when such referral w o u l d  u l t i m a t e l y  

result  i n  t h e  f l o w  of fees f r o m  t h e  p a t i e n t  to t h e  referring 

g h y s i c i a n  through t h e  entity t h a t  accepted t h e  referral .  It is 

eg3aLly clear t o  the Board of Kedicine that t h e  Legislature did 

net intend to discourage  t h e  ownership of d i a g n o s t i c  imaging 

systems by qroup p r a c t i c e s .  

4 .  The Bozrd of Yedicine recoqnizes that Sect ion .  453.236, 

Florida Statutes, is not  a model of c l a r i t y  concern ing  C e r t a i n  

types o f  referrals 2nd therefore, the Board of  Yedicine is 

required to apply genersl rules of scatucory i n t e r p r e t a t i o n .  
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where a statute is highly regulatory or penal in nature or in - 
derogation of common l a w ,  it must be construed s t r i c t l y  and 

narrowly and in a light most  favorable to the restricted clcss or 

persons. Under such a s t a n d a r d  and i n  light of the i n t e n t  of 

Section 455.236, Florlda 5tatu:es. to p r o h i b i t  the return f l o w  of 

fees back to referrring physicians, the Board concludes that 

subsection 4 5 5 . 2 3 6 ( 4 ) ,  ~ l o r i d a  Statutes, setting forth those 

referrals that ere prohib i ted ,  does n o t  conta in  any p r o h i b i t i o n  

agcinst a group practice accepting referrals for diagnostic 

imaging services from physicians that have no financial interest 

in the group practice. Furthermore, the Board of X e d i c ~ n e  

concludes that Subsection 455.236(3)(m)3.f., Florida Statut@s, 

merely provides a d e f i n i t i o n  of what  i s  not a referral and, 

nothing therein c a n ,  under  :he aforementioned standcrd of 

statutory construction, be interpreted to prohib~t the acceptance 

of r@ferrals from physicians t h a t  have no f ~ n a n c i a l  interest i n  

the group practice. 

5. The Board of F e d i c i n e  t a k e s  note of the sugges tLon  by 

M C A  that the proh~bitron and definition should be read together 

t0 create a prohibition against a group przctice referring its 

own patlents to an KRI owned by t h e  r;roup practice wblle at the 

same time accepting referrals from octside physlclans for 331 

services. However, the Board of Medicine does not belleve that 

such a construction is either permissable or reasonable i n  I l q h t  

Of the clear i n t e n t  of Section 455.236, Florida Statutes. 

WHEREFORE, the goard of Medicine hereby determines that 

under the spec i f i c  fac t s  of t h e  Petition f o r  Declaratory 



- -- 

Statement, t h e  proposed purchase of an MRI system by TOC and i ts  

use f o r  p a t i e n t s  of both TOC's employee p h y s i c i a n s ,  including 

Petitianer, and at t h e  same time the patients of physiciens who 

have referred t h e i r  p a t i e n t s  to TOC but  are not enployed by TOC 

and who have no investment i n y e r e s t  i n  or w i t h  TOC is not 

prohibited under Section 455.236, Florida Statutes. 

T h i s  Final Order takes e f f e c t  upon filing w i t h  the Clerk of 

the Agency f o r  3ealth Care Administration. 

DONE AND ORDERED this ..I M- 

d a y o £ / f 7  , 

1995. 

BOARD OP MEDICI3E 



A PARTY WHO IS ADVERSELY AFFECTED BY THIS FIN= ORDER IS ENTITLED 
TO JUDICIAL REVIEW PURSUANT TO SECTION 1 2 0 . 6 B ,  FLORIDA STATUTES. 
RPVIEW PROCEEDINGS ARE GOVERNED BY THE FLORf DA RULES O? APPELLATE 
PROCEDURE. SUCH PROCEEDINGS MAY BE COPMENCED BY FILING ONE COPY 
OF A NOTICE OF APPEAL WIT9 THE CLERK OF THE AGENCY FOR HEALTFI 
CARE ADKINlSTRATION AND A SECOND COPY, ACCOHPANIED BY THE FILING 
FEES REQUIRED BY L A W ,  WITH THE DISTRICT COURT OF APPEAL IN TEE 
APPELLATE DISTRICT WHERE THE PARTY RESIDES. THE NOTICE OF APPEAL 
MUST BE FILED WITHIN 30 DAYS OF RENDITION OF TKIS FINAL ORDER.  

C E R T I F I a T E  OF SERVICE 

I HEREBY CERTIFY that a t r u e  and correct  copy of t h e  

f o r e g o i n g  Final Order has been provided by U . S .  Mail to C h a r l e s  

K. wingo, M.D.  and Tallahassee Orthopedic Clinic, P.A. c / o  Thomas 

W. Lager, Attorney at Law, 354 Office Plaza, Tellahassee, Florida 

32301 and by hand delivery to Larry G. McPherson, Jr., Chief , 

Attorney, Agency f o r  Health Care Administration, 1940 NortPi 

Eonroe Street, Tallahassee, Florlda 32399-0792, this 



I HEREBY CERTIFY t h a t  a true  and correct copy of the foregoing 

Order has been provided by cer t i f ied  mail to Charles H. Wingo, M . D .  

and Tallahassee Orthopedic C l i n i c ,  P.A., 3334 Capital Medical 

Boulevard, Suite 400 ,  Tallahassee, Florida 3 2 3 0 8 - 4 6 2 4  and Thomas 

W. Lager, Esquire, 354  Office P l a z a ,  Tallahassee, Flor ida 12301, 

and by interoff ice delivery to Larry G .  McPherson, Chief Medical 

Attorney, Department of Business  and Professional RegUlation, 1940 

North Monroe Street, Tallahassee,  Florida 32399-0792, a t  or before 



- -DEPARTMENT OF PROFESSIONAL REGULATION 
B o r n  OF MEDICNE - 

INRE T A L L a S S E E  ORTHOPEDIC CLMC, INC. 
AW CHARLES H. WINGO, M.D.. Peritionen 

Petitioners, TALLAHASSEE ORTHOPEDIC CLINIC, mC., heranafter "TOC," 

and CHARLES H. WINGO. M.D., hereinafter "Dr. Wingo," seek a declaratory statement pursuant 

ta 4 21M-18.003, Florida Adminimafive Cod% and state: 

1. Petitioner. TALLAHASSEE ORTHOPEDIC CLINIC, INC., i s  a Florida 

corporation whose principal place of business is 3334 Capital Medid Bwlevsrd, Suite 4GO, 
- .  

~al~ahksee, ~ o r i d a  32308. TOC is engaged primarily in the busines of providing rnddical me 

and tTeabnent to thegeneral public. Dr. Wingo is a Board Certified Orthopedic Surgm whose 

business addrws is 3334 Capital Medical Boulevard, Suite 400. Tallahassee. Florida 32308. Dr. 

Winge is one of the principal shadolden of TOC. 

2. The agency affected by this petition is the Florida Board of Medicine 

3.  The Florida law which declaratory statement is sought is that d o n  of the 

Florida Stamtes hown as "The Patient Self Refmal Act of 1992," 3 455.236, Fla.Stat. 

4. Petitionws seek a declaratory statement by the Florida Board of Mdcine  

regarding whether rhe Am prohibits w permits Peddoners from accepting pwsons for a 

designated "health %nice," to-wit: diagnodc imaging senices when such pmons are referrd 

by physicians or entities who are not wnpIoyed by, a!liated with nor have an i n v m e n t  interest 

in Petitionq TOC. 
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E l a s  
3. Petiuoncr, TOC, is a Florida wrpomtion whdly owned by eight (8) praciidng 

orthopedic surgmns and mt [El family practict physidm. Subsuntially most ofthe Pctidonets 

medical business and prackts are carried on in Leon County, Rids With the R . X C ~ ~ Q O I I  of 

a m d  surgery, the business is condudcd in a 60,000 qpquare fwt bwlding built for the primary 

purpcse of housing all of T W s  physicians, staff and support p e r ~ ~ d .  TOC empSoys trn (10) 

orthopedic surgwclq two (2) prirnq care physiciaru and numtrwr, physician Bssistanu, nurse 

pracdtiorrers, nurse$ technicians and gdminimativt puppwtperscnnel. NegMiariws we pending 

to add one (1) addinond family p k r i o n t r  and two (2) ncurdcgim. TOC's future plans include 

adding other disciplines to complement iu ovaall htalth can gods. With the e x c e p h  of . 
serviczs performed by TOC surgeon! ar variws hospitals and wrtparimt way cent- 

predoni~kntly all of its services art prwided at its principal plaec of business. All OFTWS 

employed (surgeons and physiaans) s c ~ s i w s  arc billed under a global or unified system. Ali 

raccipts arc m 1 I d  by 'TOC and dispersad iw ma expnvf. salaries, b o n w  and the like. 

All physicians and surgeons are under employment cwmcm 

Ptddoner, TOC, m e n s  the definirion of " y m p  pracrim" as defined in 5 

455 236(3Xg), !=la.Srat. 

TOCs physicians arc thc primary physicians for the athlete! at Florida Stare 

U~verSity and Florida M M  University. Many d tht football playen of rhm universiries are 

large physical spimcns exceding in m e  carts 3W pwnds In addition TOC physicians 

prw~de PeBment and care to many clausuopbobie padem snd non-athlcnc pMimtr in cxccss 

of 3@3 pounds. 



Th&are presently rwo (2) imaging systems available in h e  Tallah-. Lmn 
- 

owned by the TdIhmsct Dinpos6c Imagng group. The Gtnwal E l d c  system is a 1.5 TesIa 

magnet wjth a 55 cm borc. This unit cannot accept many of the TOC patients plus some of he 

fmtball players a f t h e  univtKidts due to thc weight d c d o n s  and size of h e  bore. Pctiuoner 

himrically bar rcqucnod approximwly 300 dingnosdc imagu (MRQ per month. 

Beuursc of $c i n t d  need fw providing ib parjrnts quality and e;peditim 

medical care, to incIude the aZhl~cs referenced h m i ~  TM3 ban ordcrcd a diagnostic imaging 

synem that will better w e  i~ patiend meeds. ' b e  imaging pystcm i l l  handle larger pancnu 

and reduce claustrophobic concerns of patien& The imaging system will be located on the , 

TOC's premise$. TS will be adminismtively and othwwise h d l e d  as any other pi= .of 

eqrupment owned or l e a d  by TOC 

TOC has been requened by non-grwp physicians for access by rhdr r e s p k v t  

patients to rhe TDC diagnbscic imaging quipmeat. Due apparendy to the lack d number of 

diapostic irnacjning facilides, h e  schdding (m around time) is not esfactory to the 

rwuesting physicians TOG i s  willing to provide this smice to the medical mmmuniry and 

general popula6cn on rhe same fee besis that it charges irs oun patients Thm cthninly wwld 

be n~ kickback or remuncrarim d any e p c  to a nm-group referring physician or my m s -  

referral a p t m e u s .  Simpty puk it w d d  be an arms lcn& -by- msacrion. 

I k E I A W  

6 The Florida legislame in expressing imlegislativeintent in cnacdng the Padent 



-self R e f e d  Act if1992 stat&. 
- 

"It is reccpizcd by the Legislanut that thc referrd 
or a pdent  by a health cart provider tu E prwider 
of health care m c e s  in which the referrina health 
we ~ r w i d t ~  & m ~nv- reptesenu 
a potentid conflicf OF intcrtst" {tmgh&s added) 

T h e n  are no physicians outside of tbt TOC e p  thsr have an i w e m e n t  interest 

in TOC, nw or there any p e r m a  or entitits wlsidc af thc p u p  physicians that have an 

i n v m c r n  intenst in TOC. TOC is fully owned by iu l l l a m c  pracdcing surgeons and 

physician. 

The Legislature funhcr stat&. 

"Tbe Legjslamre f inds  rhesc referral pracriets may - , ,  

limit or eliminav mpcridve altenrarives in the 
health cart services mark er..." 

- ,  

A weary' P'mation a r i ~  in T W s  offering imaging senices to n o n - w p  

physicFans by creating a comperitivc mark* but mure importang crates a sinration where 

patients due to availabiliry can receive qualiry servict 

As it perrains to the innant narter, the Act is broken down into nvc (2) material 

dons-definirions and prohibitions. 

(d) "Designated health wwim" mea ns... diagnostic 
imaging semces ... 

This is the m i c e  that TOC intmds to provide that is in question. 
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- (e) "Entity" means.. .corporation... - 

TOC i s  a Florida corporation. 

(g) "Group practice" means a goup of two or more 
health care prwiders legally organized as a 
parmership, professional corporation or similar 
 soc cia ti on: 

(1) in which each health cart prwidm who is a 
member of the gmup provides substantially the 1 1 1  
range-of senjces which the health care provider 
rwnnely provides, mcluding medid care, 
consultatioq diagnosis, or trcament, through the 
joint use of shared office space, facilities, 
equipment, and personnet 

(2) For which substantially all OF the stnices of the 
health care providers who are members of the v p  
are provided thou& the group and are billed in the 
name of the grwp an amount so received are peated 
as receipts of the goup; and 

(3) in which the overhead expenses of and the 
income from the practice are dimibutd in 
accordance with the methods previously daennined 
by the members of the p u p .  

All of the criteria stated abwe are applicable to TOC in that i t  is a legitimate goup practice as 

contemplated by the  Legslature. 

(k) "Investment interest" means an quity or debt 
&ty issued by an ennry, ~nduding, without 
I i rnimtig shares of rttock in a wrporatioq &ts or 
other interest in a parhership, bonds, debennws, 
notes, or other equity interest or debt insments .  
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(I) "Investof m m s  a person or entity owning a 

- - legal or bencf cia1 ownership m invment  inter- 
d i d y  or indircnly, including without limitatiw, 
h g h  sn immodia~t family member, nust or 
another entity relatd to the invtstor within tbc 
m w n g  of 42 C F q  9 413.137, in an cnuty. 

TOC 1s wlely omcd by ~ t s  practrnng surgeons nnd physlcim who are full-ame in and undm rhar 

entity. TOC docs not bavc any wtsidc ownership or invesrmmt intenst 5y  a third p q  It is 

axiomatic hat  my non-Tm &erring physician does not have m invcsimmt interest in TOC. 

(m) " R e f 4  m a s  any referral of a plldent by 
health care provider for health csn services, 
including. withart I~mitarion: 

I .  The forwnrding of a padeat by a heal& carc 
pmvider to another hcdtb care providcr or to an 
entity which prwides'or supplics designafcd h d t h  
cart serviccj or arty other health care item or 
s e ~ c e ;  

This is the situation hat  would be applicable to TOC, i c., the referring of a patient by a health 

care provider to another health care prwidct. 

The above mnsiimtes dl of the matwid dttinidons as they apply to Ihe instant 

De=Imtory Statemat Norhing in the above stamtory definiuons matts any prohibitions but 

arc merely detirritive neaaues of statute. + 

S&on 455 23q4). fla.Stat, thc prohibition wherein it stat-, "prohibited 

referrals and claims for payment --except as provided in this &on." 

The key and matend d o n  of this prohibition is f m d  in J (a) which states: 
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A health care provider may not refer a patitmt for - - 
the provision of the designated health senices to an 
entity for which the health care provider is an 
investor or has an investment interest, 

The remaining d o n  of this prohibition provides exceptions for a health care 

provider who does or may have an investment interest. 

coNctusroN 

The sum and substance of this entire Declaratory Statement is founded in two 

staternentri which are as follows: (I) TOC has no oudde investors and under the law a non- 

investor is not prohibited from making a referral p h d i n g  thcrt are no kickback cross-referrals 

or the like; and (2) TOC surgmns and physicians fit under the group p h c e  exception allowing 
. I  

inma group referrals as some of these physicians do have an investment in- in b e  pupup. 

ThLL.AHASSE ORTHOPEDIC CLINK, INC. 


