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IN THE DISTRICT COURT OF APPEAL 
FIFTH DISTRICT. STATE OF FLORIDA 

C. ROBERT CROW, M.D., 

v. CaK No. 95-918 

AGENCY FOR HEALTH CARE 
ADMINISTRATION, at., 

Appclltt. 

I 
Opinion filed March 22. 19%. 

Coumk Jam- Edward Check. Ill. of Wiadewecdle. Hdnen, Ward & Warnan,  P.A.. 
Orlando, for A w l l m ~ .  -1G. Cantem, III, 01 Adom & Ztda. P.A.. M l m ,  for A m t w  
Cunae, Flonda Medical ks'n. and Dade County Medical Ass'n. R o k n  A. Outrmorth. 
Attorney General. Tallahawe. and Allen R. Grossman, Assislwt Attomey Gentrat, 
Tallahawe, for Appellee. 

HARRIS. J .  

Appellant. C. Robert Cmw, M.D.. t i d y  rppcnls; from T i  lldministrarive order 
of z&llm,.ltate of Pfonda, Agency for Hcalrh Care Adminiptrraicn, b a r d  of Mcdicim. 
d e r e d  March 16. 1995. The hnal orda is a declaratory statemen! issued p u w I  to scction 
120.565, Florida Stetutq and mnslitufm a final agency gnion rcvimablc on appcal. 

Crow IS a physlclan l i c d  to pracl~cc mcdiinc In Fbrida. He mld his pmciice 
localed in ksbu rg ,  Flarida to Inlcgratcd Home Health Cam, In&. (IHHC}. P u m I  to CIVW 
and 1HHC's agrccmnt, IHHC hircd Cmw as a physrciarJcmploya. Crow owns na inlcresl 
in IHHC. HIS patients m climtsof lHHC and dl fccs me paid to IHHC. In lum, IHHC pays 
Cmw a flat salary tot his services. Pursuant to the agmmcnt, Crow i n f o d  d palicnr or 
his rclal~onshlp with IHHC, but be mainiaim exclwlvc control o v a  rhc mcdical diagnosis and 
trcatmcnt or patiem, and IHHC has no aurboriiy to exercrst wnlml over Crow'fi prnt~ssslanal 
judgmcn~ or thc manner in which he renders mcdlcal cam lo patimts. 

Crow filed a perltion lor dcclaralory statement btfore the Bosrd of Medicine whlcb 
suggcrtcd a p r o p o d  agrtemnt Eonccrning payment or fm 8nd rwgbt a dcrtrminatlon lhal 
The proposal would not violarc ?ion 458.33 {( I  Xi). Florida SUIIUIC~. The pelition explained: 

P c t i t i o n t r d ~ i m  to amend his cmpEoyW agreernent wlth 
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IllHC lo provide Tor IHHC to pay to Pctitiona m s a l q  
bawd upon the prior fiscal ycar's lolal practice m u m  
Imm physician x r v i c ~  (mdiddiagnosis and twmcnr 01 
patrentr) personally p l o d  by or under the d ~ m  
supmision of Ptritiomr (hcreinaftm r e f e d  lo m 
'practlct mmucs"). Punuant to thepmposad wdmcnt .  
Pclilioner's b m  salary for each subscqucnl year wll be 
q u a l  to 35% o f  the p r m a  m u c s  for [he pnor year. 
Thc proposal amcndmcnt hnhcr pmvidcs for ht prymcnr 
of e y e a r 4  bonus equal! 10 40% of precricc revenue orcr 
a pre-sci target level. The target lew1 lor cacb ytar d l b c  
dclcrrnincd by dividing rhc prior ycar's salary b a x  by 

9 
rjl 

35%. Fcritioncr anticipata hat this cmploymcnt 
mangtmtn! with IHHC will allow him lo tngagc 

t 
cxclusivcly in rhc pracricc or medicine ~d will r e I i i e  him -3 
of Ihc busineu rnanagcmmt rerponribilirisof prdce .  7 

3 
Petitioner rsquestr h a t  the Board of Mcdklne hterpm 
-ion 158.331(1Mi), F l d d a  Sta!utp. in H g h t  of the '4 
prnpod e d a m c t  to his cmploymenl agre~aeat wllh 
1HHC and stare wb* rhc pro@ c-tioa 
arrangement would cunstiturc a 'I=-spIirlingarrangtmm1' 

? 
lo  vzolution of the rtlmnad statutory provision. 1 

The Board of Medicine made the Following findin@: 

3. Sealon 45&.331(1)(i), mdda S1nIuWr 
prohibits ocnain f i m i n l  vrangcmenrs by physicians. 
Spocilidly: Paying or cwtlring any commiaslm. bonw. 
kt&-baek. or rebate. or engaging in my split-fcc 

- arrengtmenr in any form wharsom with a physician. 
organizarion. q c r q .  or m n ,  clthcr d i d y  or 
ind~rcctly. for paticnts telemd lo providers of b d t h  craxt 
gwds and services.. . *.* 

5. As applied to h e  situation dcseribd in his 
petition. the BDard cMacludcs that a dary b a d  em a 
percentage of the preview year's m u m  and a y m a d  
bonw b d  on eumnt year mtnum would & be in 
violalion af the prohibitim ~t forth in Subrsllon 
458.331(t)(I), f l ~ r l d a  Stamt~. Ho-, h e  Board 
funhcr wndudcs thnl an m g m t  Iimircd only ta t h o x  
f e  generated for the prnlcssional strvlcc4 of tbe physician 
and those under rhc physicim's dirccl supervision, (such ar 
an ARNP or PA) wllhout rcl~anceon ftca g-cd for any 
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ancillary ~ r v ~ a s  (e.g.. laboralor)., radiology, diagnwtic 
itsung, or wl-patien1 surktry, whether prov~dod al the 
physician's praclla lowon  or cls=wherc) or cqulpmnt m 
a result o f  the physician's rcfcrral ol patients Ir,r auch 
xrviw ot q u i p m t ,  would be smplsblc. 

WHEREFORE IT 1s HEREBY ORDERED AND 
ADJUDGED: 

To rha cxtcnt hat  the arrangement p m p d  by 
PMitioner would provide lor either a salary or a ycarcnd 
bonus b a d  u p n  total mcnuca gauratd  by Mitioncr for 
ItltlC, s u d ~  an arrangemi would k in vialzio? of the 
pmhibllion st1 forth in Substetion 458.331(lX1), && 
u. However, to lhc cxtcnr that such arrangements 
arc b d  solety on Ulc fm gcrscrakd for IHHC by 
P t t i t ~ o w ' s  professional x r v i m  anuaIly r m d d  and 
hose m d e d  by PA'S or ARNPs under Pclitioncr's dirtct 
suptrvision. they arc pcrmirlcd by law. 

This appcal Io~lowcd. 
Crow argum that sealon 458.33!([)(1) pmhibii m l y  paymtnt or d p t  of 

mmmissions, hnuses, kickbacks, or dta,  or a *lit-fee arrangment b cxdrangc & 
&a] of paticnrs. Ht submitsthat h l s p r o p d  mght mmprmatson In Ihc formof an annual 
salary Ealcutatcd on the amount of mitts rendered to IHHCk ppamls b a d  on a pcmmtagc 
of the volumt of his prior year's xrviccr to be increawd in lhc event his v o l u m ~ ~ c d  lhc 
pmlmd estlmart. HIS position ip that sinec all serviocs which form the bnis for his 
mmpcmat~on will k performed 'in W by IHHC, no 'referral ofpatbmts' will I& plaec. 

Wt agrtt wih h e  B o d  or Mcdicint thnt !his intcrpmlation is loo MITOW. Thc 
smtc is clear that bonuses may not k paid for patient referrals. Although Cmw and Ihc 
F b d a  Mtdical Association and Dnde County M t d i d  Association herein) are 

. concerned ~har: the Board's &lararorystatcmal ex&s the quai in raised in Cmw's pctilion. 
he Board's finding is appmprialcly connected wilh the questton. The Board explains In its 

, Stattmcrtl lhat a salary or yw-cnd bonus is inappropriate in a clrmmsmcc that would 
mnrtnute a relcrral: i.c.. where ancillary services arc ordered and IHHC bills for those 
servioes. Crow awns tharsincc he did not mentron bifltng for ancillary scrv icu  in his pctilion. 
rhe hard should nor haw addresxd odths~ issue. Cmw 1s m m l  in stating ihal his, propasal is 
~.wJJ on asalary which is a pcmtagcof  "physician services (modlcal dlagmls and treatmcnr 
of ~patienls) pmonally performed by or under the direct rupcwirton of  Pctitiontr (hercihnftcr 
l@kd to as 'pracliccrrvcnucr;.") But thc situationaddtud by h e  Ihc muld a t l y  a r k  
in his propod  arrangcmcnt w~rh IHHC, and thc Board is just i f id In pointingour p~tlalls lhal 
j l sm In this cart,  rhc Board 1s; making i t  clear hat selling one's pructIce ta an HMO IS  not 

= aloo~bole to r i o n  458.331(1Xi). 
! I L  is a190 clear that the Eim-d wsr m m d  w i h  151c ponibi l i~y that M employe 

physician's medical judgmenl might tre skcwd w h m  that physician benefits finandally from 
m ~ ~ l l l l m i o n ~ t  ancillary tests and scrviw even il pcrlormcd by IHHC. 

we beliwc lhar ~ h c  Board answered Cmw's inquiry and answcrod his inquiry 
I 
L 
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comctly. 

AFFIRMED. 

SHARP. W.. and ANTOON. JJ.. c m r ,  



STA'rZ CF PLGPIDA 
A C X N C Y  FOR PYALTE C R F S  ADYI?IIS?PATY@EI 

RCni i3  OF ?:231C:NE F , ~ .  0.2.~ h.. AHCA 9 l f i 4 3 1 r n 1 ~ 3 M  
FILED 

hLrnCI far uc.ltn cmrr Mrnn7dm:i.n 
AC:C'CY CI.ERI; 

IN RE: THE PZTTT!O?J FOR DKCLARATORY 1.5 b r r .  ~ g .  v Ocrk 

ST>.TZNEXI. OF C .  ROR3?.T CP.UV:, pj, D ,  '".&k9hAd~ k p u h  AICK! C1"k 

P 'f N _ I c L - C ] ~  R - 

This catrse czmc S e f o r ~  t,he Roard of Med~ciae  (herslnofte' 

Boa-d)  ? c r s u z c t  :o SectLon 170. 565, F l o - i d a  S t a t u t ~ s ,  and Rule 

Chap:er 2'2-4,  FIorlda Adninistratlve Carie,  or. F e b r u e r y  10, :C?5, 

for t h e  0 l l z p 3 s -  of c e n s ~ . d e r l n g  t h e  P e t L t ~ o n  for Declaratcry 

Statement  f i l e d  an b c h e l f  o f  C. Robert Crow, m.3. (hcro in3f :er  

Pptitioncr!. N7 P R Z B O L I  OL. e r t i t : ~  has  scught to Ir.tel--.-ene 2 s  2 

p a z r y .  nsvlng considcrod :h? petition, tkc arsrmcnys su5nitced 

by c x n s e l ,  :h.r a p l : c a S l e  ! i2u,  and hcl:lq o t h c r , ~ . i s e  L ~ 3 l g  a d v i s e 6  

i n  t h e  p ~ e n i s ~ s ,  $11- Sodfl! make; :he fa l lov:nq :indinos a n d  

c c n c i u ~ i o n s .  

F T N D T N G S  OFFACT 

1. b t i r i c n o r  is tirensnd to ?:-ac;ice m e d i c i n e  i n  t h e  I t a t -  

7 :  F l o r i d a  pur-uanr t o  Chnpre.1- 4 5 3 .  Florida S r s t i ~ t r s ,  a : ~ d  has 

~ e c c n : ? y  s o l d  11:s wetiical prdc;lre j ocaced in Leesbzrq, F?tb:- ice,  

to Ynteqrated H m e  I l s a l t h  Cay? ,  Inc. ( h ~ r e l n a f t e r  I X H C )  a F l o r ~ d a  

c o r p o r a  lion. 

2 .  The f a c t s  a r s e r r s d  hy r n t . i t i u n s r  rrr  6s ~ D ! ~ O Y S :  

P u r s u a n t  to rhr. 1 c a " c t i c s  ocqu;si:icn agrernrcr.! nnteracl in-o 

j c t vsen  ?YTI:~?;JIC.'.  2r.i ;HY';, ?+:lti~ncr I ~ i s  Lee? 5i-orJ by IHHC as 

!'ft!tirb;l-r o ~ : o  1HdS prov idvs  t116t. T)[I'C will handl? cl! "usinens 



management responsibi1ities.and that a l l  patients are c o n s i d e r e d  

patients O f  IHRC and will pay all fees for medical services 

directly t o  fHHC. Peritloner has no ownership Interest in 

XHHC and 1s presently compensated w ~ t h  a f l a t  annuel sa lary .  

3 .  Pursuant to the employment agreement, Petitioner informs 

each p a t i e n t  of Petitloner's r e l a t i o n s h i p  w l t h  IHHC. YetLtloner 

maintains extlusivs control over medical diagnos i s  and treatment 

Of p a t i e n t s  and IHHC does not exercise any control over the 

professional judgement of Petitioner or the manner in which 

he renders medical care to patients. 

4 .  Peritloner desires to amend his employment agreement 

With IYSC to prov ide  for IXHC to way P e t i t l o n e r  a salary based 

updn the prior year's total practlce revenues from physician 

services provided by or under the direct supervision of 

P e t r t ~ o n e r .  The,proposed tmmendment to the employment agreemen: 

would provide for IHHC t o  pay Pet l tLoner  a base s a l a r y  equal  

Po 35% of the p r a c t ~ c e  revenues generated by Petitioner or 

under Petitloner's d l rec t  supervis~on f o r  the prlor yezr. 

Furthermore, ?HHC would pay Petitioner a year-and bonus equal 

to a06 o f  p r a c t i c e  revenues  generctsd by Pet~tioner or under 

Petitioner's direct supervision to the extent that such 

revenues exceed a pre-set  t a ~ g e t  l e v e l  for the  current yezr. 

5 .  Peyi t ioner  requests that the BuarG r e v i e w  t h e  above 

sta ted  f a c t s  and to state whether the grcposed amendments to 

the emploment agreement would violate the prohibitions s e t  

forth In Subsection 458.331(1](~), Flor lda  Sratutes. 

6. This Pet~tion was notlced by t h e  Board i n  V a l .  2 1 ,  



No. 6, dated February 10, 1395, Florida Administrative Weekly 

( p .  8 9 2 ) .  

CONCLUSIONS OF L A W  

1. The Board has  jurisdiction over this m a t t e r  pursuant 

to Section 120.565, Florida Statutes and Rule Chapter 28-4, 

F l o r i d a  R d m i n i s t r a t i v @  Code. 

2. The Petition for Declaratory Statement is in substantial 

compliance w i t h  'the previsions of Section 120.565, Florida 

Statutes and R u l e  Chapter 2 8 - 4 ,  Florida Administrative Code. 

3 .  Section 4 5 8 . 3 3 1 ( 3 )  (i) , Florida Statutes, prohibits 
certain finenciel arrangements by physicians. Specifically: 

Pzying or rece iv ing  any ccmmrssion, bonus, 
klck-back, o r  rebate, or engaging In any 
split-fee arranoemene in any form whatsoever 
with a physicizn, orpanizetLon, agency. or 
person, elther dlrectly or i n d ~ r n c t l y ,  for 
patients referred to p r o v i d e r s  of health care 
goods and scrvices . . .  

4 .  The Board interprets t h e  above-stated provision as 

prohibiting a n  arrangement between a phys~cian an2  an cmploylng 

entity that would provide for remuneration paid to the physician 

on the b a s ~ s  of revenues generated by the physician. 

Furthermore, bonuses based upon fees generated from t h e  referral 

by t h e  physician for ancillary services is also prohibited. 

5 .  As applied to t h e , s l t u a t i o n  described in this petition, 

the %nard concludes that a salary based on a percentage of the 

previous year's revenues and a year-end bonus based on current 

year revenues would each be In violation o f  the prohibition set 

forth In Subsection 458.3311 1) ( A ] ,  Flor~da Statutes. However, 

, the Board further concludes that an arrangement limited only 



to those  fees generated for t h ~  professLona1 s e r v i c e s  of t h e  

p h y s i c i a n  and Lhose u n d e r  the physlcran's direct supervision, 

(such es a o  Ai lXP cr P n )  wlrhout  reliance or. fees generated for 

any ancillary servAcps 1 s . g .  laboratory, radiology, d i a g n o s t i c  

testing, o r  nut-patient sdrqery, whether provlded at 'he 

physrclan's practice l o c a t ~ o n  or elsewhere) o r  e p i p m e n t  as 

a rcsult of t h e  physician's rpferral of patLents  for such 

servrces or equlprnent, would be a c c e p t a b l ~  

WHSREFORE XT IS HEREBY ORDERED AFD ADJUDGED: 

To t h e  e x t e n t  that :he a r rcngemen t  proposed by ?e:ltioner 

would p r a v ~ d e  for e i ther  a salary or a year-end bonus besed 

up3n t o t e i  r-vsnuea ?pne:a:ed by ?ecitioner for i i i X C ,  such an 

zrrangenent would be i n  v :o la t ion  of :he groklbltlon s e t  forth 

L? Sucsectlon a53.331(l)(i), Florida S r a t u t e s .  Wowever, :u 

t h o  e x t e n ?  thkt such arrangements are based solely on the  iecs 

generated for 1HHC by Pc:itronpr.s profesclonal services a c t u z l l y  

rrndered and t h o s -  rendered by PAS or ARNPs under Pe:ltioncr s 

d i r e c t  s u p e r v i s ~ o n ,  they ace permitted by I a w .  

T h l s  Final Order takes pffect upon S ~ l i a g  w i t h  t h e  C l a r k  

o f  t h e  Agency f o r  F e a l t h  Care 4dmrnrstra:ron. 

n O N E A W D O R D E R E D t n l s  /)3 dayef-$~& , 

1995. 

(7&-+ 2 uUuLb .I& I b ,  r3 
GLRY F! ;i: NCFXiTE?, T.7. C .  
C ti% I RE1m 

NOTICE OF RIGHT TO JUDICIAL RELIE? --- - - - 



R PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER IS ENTITLED 
TO JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS A R E  GOVERNED BY THE FLORIDA RULES OF APPELLATE 
PROCEDURE. SUCH PROCEEDINGS ARE COEIMCNCED BY T I L I N G  083 COPY OF 
A NOTICE OF APPEAL WITH THE AGENCY CLERK OF TXi:  AGENCY FOR HEALTH 
CARE ADMINISTRATION AND A SECOND COPY, ACCOMPPNIED BY FILING FEES 
PRESCRIBED BY LAW, WITH THE DISTRICT COURT OF APPEAL I N  THE 
APPELLATE DISTRICT WFIERE THE PARTY RESIDES. THE NOTICE OF APPEAL 
MUST BE FILED HITHIN 30 DAYS OF RENDLTION OF THIS FIHPL ORDER.  

CERTIFICATE 01 SERVICE 

I HEREBY CERTIFY that a true and cor rec t  copy o f  the foregoing 

Final Order has  been provided by U.S. Mail to C .  Robert Crow, 

M . D .  c/o  W. G r a h a m  White, Attorney at Law, Barnet t  Bank Building, 

250 P a r k  Avenue South, Post Office Box 8 0 0 ,  W i n t e r  Park, Florida 

32730-0880 t h i s  . . day of , lS?S.: 

EXZCUTIVE DIRZCTOR 



AMENDED CERTIFICATE OF SERVICE 

f HEREBY CERTIFY that a true and cor rec t  copy of  t h e  foregoing 

Order has been provided by certified mail to Robert C .  Crow, M . D . ,  

5 0 4  North Grandview Street,  Mount Dora, Florida 32757, Graham 

White, Esquire, Barnett Bank Building, 2 5 0  Park Avenue South,  Post 

O f f i c e  Box 8 8 0 , .  Winter Park, Florida 32790-0880, and by 

interoffice delivery to Larry G. McPherson, Chief Medical Attorney, 

Department of ~ u s i n e s s '  and Professional R e g u l a t i o n ,  194 0 Worth 

Monroe Street,  Tallahassee, Florida 32399-0792, at or before 5 :  130 

p . m . , t h i s  dayof  u-97 , 1995. 



In Re: T h e  P e t i t i o n  for DicLaratary 
Statement of 3 

C .  ROBERT CROW, M . D . ,  
P e t i t i o n e r .  

PETITION 

C. Robert Crow, Ban., 334 Donnelly Street, Mount Dora, Florida 

32757 ("Petitioner") submits this Petition far Declaratory 

Statement pursuant to S e c t i o n  120.565,  Florida Statutes and Chapter 

28-4 ,  Florida Administrative Code. Petitioner is licensed to 
. . 

praciice medicine i n  the State of Florida pursuant to Chapter 458, 

Florida ~tatntes. Petitioner recently sold h i s  medical pract ice 

located in ~eesbur~, Florida to Integrated Home Health Care, Inc., 

a Florida corporation ["IBHC"). 

Under t h e  terms of t h e  p r a c t i c e  acquisition agreement, IBEC 

purchased Petitioner's practice, and hired Petitioner as a 

physician-employee pursuant to an employment agreement. The 

employment agreement provides, among other things, that XIIBC, as 

owner, will handle a11 business management responsibilities. A l l  

patients are clients of IRHC, - and will pay fees fo r  medical 

services d i r e c t l y  to IBHC, subject  to appl icable  laws and regula- 

tions. 



Petitioner has no ownership or equity interest in I R K ,  and 

is p r e s e n t l y  compensated a t  a flat annual salary.  IaEC bills 

patients or their insurers directly for services and p o s t s  all 

c o l l e c t i o n s  to the appropriate accounts. IBHC deposits a11 monies  

into t h e  corporate account and disburses all supplier and payroll 

iunda. XBEC will be responsible for all bad debts and 

unco l l e c t fb l e  accounts. 

As n physician- employed by IBHC, Petitioner will diaclose his 

relationship with t h e  corporation t o  all of IEEC'a p a t i e n t . .  

P e t i t i o n e r  will be exclus ive ly  involved in the lnedical diagnosis 

and treatrent of p a t i e n t s .  IBHC will not exercise any control over 

the  professional judgment of the Petitioner or the manner in which 

he xenders medical services to patients, 

P e t i t i o n e r  d e s i r e s  t o  amend his employment aqreement with IHBC 

to provide for,  IHBC to pay to Petitioner a ~alary baaed upon the 

prior fiscal year's total p r a c t i c e  revenues f r o m  physician services 

(medical diagnosis and treatment of p a t i e n t s )  personally performed 

by or under the d i r e c t  supervision of petitioner (hereinafter  

referred to as "'practice revenues"). Pursuant to the proposed 

amendment, Petitioner's base salary for each subsequent year w i l l  

be equal  to 35% of the p r a c t i c e  revenues f o ~  the prior year. The 

proposed amendment further p~ovides for the payment of a year-end 

bonus equal to 40% of p r a c t i c e  revenues over a pre-set target 

lev@l. The target level for each year will be determined by 

dividing the prier year's base salary by 35%. P e t i t i o n e r  

anticipates that t h i s  employment arrangement with IEBC will allou 










