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STATE OF FLORIDA | / L/"
BOARD OF MEDICINE s f2&et 7y

N RE: PETITION FOR DECLARATORY
STATEMENT OF °
HOWARD TEE, M.D.

/

FINAL ORDER

The Board of Medicine considered the Petition for Declaratory Statement filed on
behalf of Howard Tee, M.0., at a duly-noticed meeting held on February 3, 2001, in
Tampa, Florida, and determined that the petition should be denied. A Petition to
intervene was filed cn behaif of Athur L. Glaser, M.D., and Gold, Vann & White, P.A.

Upon consideration of the petition, and the rules cited by petitioner, the Board
determined that a response to the petition was not appropriate on the grounds that the
purpose for a petition for declaratory statement is to permit licensees to seek advice
about proposed action. In this case, Petitioner had panicipated in the contract at issue
since 1997. The legality of the contract is at issue in Gold, Vann & White, P.A. v, Allen
P. Friedenstab, M.D., Case No. 98-0472CA22.

| Therefore, the Board of Medicine declines to issue a declaratory statement in

respanse to the petition, and the petition is dismissed.

This Final Order shall become effective upon filing with the Clerk of the

Department of Health.
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o
DONE AND ORDERED this £ day of 2, 2001.

BOARD OF MEDICINE

NOTICE TQ PARTIES

Pursuant to Section 120.569, Florida Statutes, petitioner is hereby notified
that he may appea! this Final Order by filing one copy of a notice of appeal with the
Clerk of the Department of Health and one copy of a notice of appeal and the filing
fee with the District Court of Appeal within 30 days of the date this Final Order is
filed.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been
provided by U.S. Mail to Howard Tee, M.D., c/o Robert Rappel, D.O., J.D., Craig
M. Rappel, Esquire, Richard 8. Wingate, Esquire, Rappel & Rappel, P.A., 507C
Highway A1A Naorth, Suite 221, Qak Point Professional Center, Vero Beach, Florida

32963-1216, this day of , 2001.
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AMENDED CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been
provided by certified mail to Howard Tee, M.D., 1485 37th. St., Ste. 101, Vero Beach
FL 33960,, Robert Rappe!, D.O., J.D., Craig M. Rappel, Esq., and Richard B.

Wingate, Esq., 5070 Highway A1A North, Ste. 221, Vero Bch FL 32963-1216, and

. . oy ik
mt\erofﬁce delivery to at or before 5:00 p.m. this {‘% A day of
>\ﬁ‘\,\ Ly , 2001,
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STATE OF FLORIDA
DEPARTMENT OF HEALTH
BOARD OF MEDICINE

IN RE:

Petition for Declaratory
Statement of
Howard Tee, M.D.

PETITION FOR DECLARATORY STATEMENT

Pursuant to Seclion 120,568, Fiorida Statutes, Petitioner, HOWARD TEE,
M.D. (the “Petitioner™), by and through undersigned counsel, petitions the Board
of Medicine for a Declaratory Statement and states:

1. The Petitioner is Howard Tee, M.D. For purposes of this Petition,
Petitioner’s address is that of undersigned counsel.

2, The governmental entity affecled by this Petition is the Department
of Health, Board of Medicine {the “Board”). The statutory provisions on which thie
Declaratory Statement is sought are Sections 458.331(1)(g), 4568.331(1)(/) and
817.505, Flonda Statutes.

3. Petitioner's multi-speciaity group medical practice (the “Praclice”)
entered into and participated in a long-term Management Services Agreement
and an Amended Management Services Agreement (collectively the

“Management Agreement”), with a practice management company (the
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“Company”). {attached as Exhibit “B", Page 1) The Practice consists of
approximately forty-four (44) mutti-speciaity physicians.'

4. The Petitioner entered into a non-shareholder employment
agreement on November 19, 1998; however, the Petitioner did not actually begin
employment until February 1, 1997. The Petitioner became a sharehoider of the
Practice on July 8, 1898, effective February 1, 1998 and entered into a
Stockhoider Employment Agreement (“Employment Agreement™) (attached as
- Exhibit "C”, Page 1), during said parlicipation in the Management Agreement.
The Employment Agreement incorporated the Management Agreement by
reference. During the formulation of the Employment Agreement, the Petitioner
requested but never received a copy of the Management Agreement.

5. On or about August 2000, the Petitioner became aware mainly
through outside sources that the'Management Agreement entered into by the
Practice may subject the Petitioner to disciplinary action by the Board of
Medicine. In addition, the Petitioner obtained a copy of a July 17, 2000 Advisory
Builetin from the Florida Medical Association (attached as Exhibit “A"). The
Petitioner, concerned with. his reimbursement amrangement and the possible
issue of a “split-fee" arrangement with the Company discussed the concems of
the arrangement with the Practice Executive Director. The Petitioner again
requested a copy of the Management Agreement and his request was again
denied. On September 5, 2000, the Petitioner sought legal counsel,

Approximately two weeks after seeking legal counsel, the Petitioner came into
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possession of a copy of the Management Agreement from a feliow Practice

physician.

6. The Transaction Documents, which includes the Management”

Agreement (attached as Exhibit "B") and the Employment Agreement -

Stockholder (attached as Exhibit *C” ) contains the following relevant provisions:

a.

The Company is the sole and exclusive agent for the
administration and management of the Practice. (B, Page
11) The Company is required to provide certain
management services, includ'ing, but not limited to, practice
expansion and increasing profits and revenues through
advertising, coordinating managed care relationships (B,
Page 13, 5.5(h)), patient fee scheduies, strategic planning,
ancillary services to which the Praclice’s physicians may
refer and other management services.(B, Page 8-10, Article

4 and 5.1) The Company determines the amount of capital

to be invested annually (emphasis added) in the Praclice

and specifically controls the profit margin (emphasis added)

for the Practice. Mareover, the Company determings the
form of capitai to be invested. (B, Page 11, 5.2)

Other management services inciude the establishment and
maintenance of credit, billing and collection policies and

procedures, advise and consult with Practice regarding the
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fees for Professionai Services provided by the Practice,
provide all services relating to the billing of patients,
insurance companies and other third party payors on behalf
of the Practice and other management services as
requested by the Practice. Additionally, the Company
designs, supervises and maintains custody of all files and
records, which relate to the operation of the Practice,
including but not limited to accounting, billing, patient
medical records and collection records. (B, Page 12, 5.5(b))
The Company established and is administering accounting
procedures, controls and systems to provide financial
records and books of account relating fo the operation of the
Practice. All financial affairs ére prepared and maintained in
accordance with the Companies routine accounting
practices. Additionally, the Company established, maintains
and monitors procedures and policies for the timely filing and
retrieval of all medical records generated by the Practice. (B,
Page 13, 5.5 {f})

The Company also provides certain operational services to
the Practice, including the employment of personnel,
administration and support in addition to providing the

facilities, equipment and supplies as an agent for the
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Practice. (B, Page 13, 5.5(d), Page 14, 5.7)

The Company contrats all advertising, other marketing
services and public relations, the cost of which is included in
the Practice expenses. (B, Page 9, 4.2.3; Page 10, 5.1)

In addition to the reimbursement of advertising and
marketing, the Practice must reimburse the Company for
Practlice expenses ("Expenses”) and a Service Fee. First,
the Practice must reimburse the Expenses, which consists
essentialiy of all direct and indirect expenses incurred by the
Company in the provision of the management and
operational services to the Practice. The Expenses also
include all salaries, benefits and other direct costs of all
employees, with the except.ion of Technical Employees,
which are the responsibility of the Company, and other
employees, who are not professional employees, of the
Practice at the clinic. (B, Page 20, 8.1(a)) Second, the
Practice must pay the Company a monthly Service Fee,
which is a pefcentage of the Net Practice Revenues equal to
twelve percent (12%) for the term of the Agreement. (B,
Page 20, 8.1{b)} The Practice’s net income includes all
income derived from the revenues generated by or on behalf

of the Practice or its physicians as a direct result of
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professional medical services fumished to patients, anciliary
services provided to patients, pharmaceuticals and other
medical supplies sold o patients and other fees or income
generated in an inpatient or outpatient setling, regardiess of
the source, less Clinic e;cpenses.(B. Page 20, 8.1(b)
Additionally, there is a Managed Care Service Fee of twenty.
five percent {25%) of all additional Managed Care payments
plus, should an Independent Practice Association {"IPA") be
established for the Practice, an additional management fee
will be provided to the management organization.(B, Page
18, 18, 5.12{a),(b)} Thus, the Service Fee distribution is a
direct percenlage of the total profits generated by the
Fractice, which includes all profits generated as a result of
the Company's marketing and management efforts,
supported totally from aff sources of the Praclice’s

physician’'s revenues.

Section 458.331(1), Flonda Statutes sets forth a list of acts or

omissions for which the Board of Medicine may lake disciplinary action against a

physician's license. More specificaily, the list includes Section 458.331{1)(1),

which prohibits “[p]aying or receiving any cecmmissicn, bonus, kickback, or

rebate, or engaging in any split-fee arrangement in any form whatsoever with a

physician, organization, agency, or person, either directly ar indirectly, for
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patiénts referred to providers of heallh care goods and services . . .” Petitioner is
concemed that the arrangement provided for in the Management Agreement
viclates this prohibition, i.e., the percentage payment is not related to the cost of
management services provided (the Management Agreement requires the
Company's direct cost for the management expenses and Expenses tc be
compensated from the top of the revenues) and that the Service Fee covers a
percentage of the re;venues from all services, whether performed inside the
physician’s clinic or in a hospital, particutarty in light of the Board of Medicine's
decision in In Re: Bakarania, 20 FALR 395 {(1998), aff'd without cpinion, 737
So.2d 588 (Fla. 1st DCA 1899}. In /n Re: Bakarania, the Board of Medicine's
decision concerned a group of physicians who were to pay management fees
from the group’s revenues to a management company that had no correlation to
the actual cost of providing management services and appeared to be provided
simply to compensate the management company for management services
inlended to deveiop more “patient referrals” for the group. The present
Management Agreement contains similar terms simifar to those described by the
Final Order of the Board of Medicine. Moreover, the Company adopted the
statement of the case and facts provided by Phymatrix before the First District
Court of Appeal.

7. Section 458.331(1)(g), Florida Statutes, states that a physician may
be discipiined for “{fjailing tc perform any statutory or fegal obligation placed upon

a licensed physician.” Petitioner is concerned that he is subject to discipline by
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the Board of Medicine for the failure to perform a statutory obligation placed upon
him by engaging in a split-fee arrangement with the Company.

8. In light of the statutory prohibitions against fee-splitting and the In
Re: Bakarania Decision, Petitioner requests that the Board of Medicine issue a
Declaratory Statement advising the Peti!ionér as {o whether he is subject to
discipline for participating in and continuing to participate in the Management

Agreement.

iy submitied,

e
Robert Rappel, D.0., J.D.
Florida Bar No.:0015156
.Craig M. Rappel, Esquire

Florida Bar No.: 0752428
Richard B. Wingate, Esquire
Florida Bar No.:0383686
RAPPEL & RAPPEL, P.A.

5070 Highway A1A, North

Suite 221

Oak Point Professional Center
Vero Beach, Florida 32963-1216
(561) 231-7223

(561) 231-8824 (fax)

e-mail; rappellaw@pdmnet.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that an original and one (1) copy of the
foregoing Petition for Declaratory Statement has been served via United
States First Class Certified Mail, Retumn Receipt Requested, Postage
Prepaid, upon: State of Florida, Depariment of Health, Program
Administrators Office, 4052 Bald Cypress Way, BIN-CO3, Tallahassee,
Florida 32399-3253 (Receipt Number: 7000-0520-0025-5697-0323), and
to the Office of Attorney General, Collins Building, Room 324,

Taflahassee, Florida 32308 (Receipt Number; 7000-0520-0025-5697-

Robert Rappel, D.O., J.D.
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EXHIBIT "A"



Florida Medical Association
Advisory Bulletin

LAWS REGARDING SPLIT FEE AND SELF REFERRALS

. The laws and rulss prohibiting self-referrals and split fees are complicated
and inciude both Fiorida and Federa! regulations. Any physician
concernad with a reimbursement arrangement should contact an sttome
who spacializas in tha area of heaith law. Below is a list of the relevant
sialutes. .

(Florida Statutes can be oblained at www.leg state flus. Federal statutes
and reguiations can be obtained af www.hcfa.gov/regs/default.htm;j

» Section 456.054, Flarida Statutes (was 455.657) - prohibits a health

care profassional from paying or receiving kickbacks in exchange
for referrals.

» Section 456.053, Florida Statutes {was 455.6854) - "Patient Self-
Referral Act” - prohibits the referral of patients to an entity in which

the health care provider has an inlerest. Thare are excaptlions set
forth in the statuts.

» Saction 458.327(2)(c), Florida Statutes - sets farth criminal penaities
for making & self-referral.

» Section 458.331(1)(), Florida Statutes - provides for discipline by
the Board of Medicine for physicians who accept kick-backs or
engags in o 5piil fee arrangameant.

» 42 U.S.C. 1395nn, United States Cade - "Stark Laws" - Federal
prohibition on referring patients to an entity in which the health care
provider has an interest. There are exceptions, known as safe
harbors, which are set forth in the regulations.

The Board of Medicine has issusd several declaratory statements on
this issue. The most impeniant is In Re: The Pelition for Decilaratory
Statement of Magan L. Bakarania, M.D. Copies of declaratory
stataments may be oblained by contacting the Attorney General's Offica
sl B50-414-3300.

This articie is sresented o7 adutational purposes drly sng pheuld not B8 IBYen £ 8 substinule for legal advice, which shouid b
ottelned from personal lagul counsel, Nwvirthalssa, the FAA hopes thal Lhe Infarmstion provided hers and In fie ohel
publcations cantirues (o ossisl physiciane in anawering many of the? mos! commen tsga! questions aliowing them to treal
patierda, Instasd of sddressing lagel concerns. 7-17.00




EXHIBIT "B"



PHYCOR OF VERC BEACH, INC.

AMENDED AND RESTATED
SERVICE AGREEMENT




PHYCOR OF VERO BEACH, INC.

AMENDED AND RESTATED
SERVICE AGREEMENT

THIS AMENDED AND RESTATED SERVICE AGREEMENT dated as of
January 1, 1997, by and between PHYCOR OF VERC BEACH, INC., a
Florida corporation ("PhyCor®"} and GOLD, VANN & WHITE, P.A., a
Florida professional association {"GVW").

RECITALS:
WHEREAS, GVW is a multi-specialty group medical practice
in the Vero Beach, Florida area which provides comprehensive
professional medical care to the general publie;

WHEREAS, PhyCor is in the business of managing medical

clinics, and providing support services to and furnishing medical

practices with the necessary facilities, equipment, personnel,
supplies and support staff;

WHEREAS, GVW desires to obtain the services of PhyCor in
performing such management functions so as to permit GVW to devote
its efforts on a concentrated and coptinuous basis to the rendering
oi medical serviceg to its patients;

WHEREAS, effective January 1, 1889, PhyCor purchased
certain assets and assumed certain liabilities of GVW pursuant to
the terms of an Asgset Purchase Agreement, and PhyCor and GVW
entered into a Service Agreement providing for PhyCor to provide
certain services to GVW; and

WHEREAS, effective January 1, 1992, PhyCor and GVW
amended and restated the Service Agreement;

WHEREAS, PhyCor and GVW each deem it necessary and
advisable to amend certain provisions of the Service Agreement and

to restate the terms and provieions of the Service Agreement as
amended;

NOW THEREFQRE, in consideration of the mutual covenants
and agreements herein contained, the Service Agreement is amended
and restated as follows and GVW hereby agrees to purchase the
‘management and support services herein described and PhyCor agrees

to provide such services on the terms and conditions provided in
this Agreement.
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ARTICLE 1.
RELATIONSHIP OF THE PARTIES

1.1. endea Relationsghi GVW and PhyCor intend
to act and perform as independent contractors and ;hg provisieng
hereof are not intended to create any partnership, joint ventgre,
agency or employment relationship between the parties,
Notwithstanding the authority granted to PhyCor herein, PhyCor and
GVW agree that GVW shall retain the authority to direct .the
medical, professional, and ethical aspects of its medical practice.
Each party shall be solely responsible for and shall comply with
all state and federal laws pertaining to employment taxes, income
withholding, unemployment compensation contributions and other
employment related statutes applicable to that party.

1.2, Responsibilities of the Parties, As more
specifically set forth herein, PhyCor shall provide GVW with
offices and facilities, equipment, supplies, support personnel, and
management and financial advisory services. As more specifically
set forth herein, GVW shall be responsible for the recruitment and
hiring of physicians and all issues related to medical practice
patterns and documentation therecof. Notwithstanding anything
herein to the contrary, any clinical laboratory shall be operated
in full compliance with Section €204 of the Omnibus Budget
Reconciliation Act of 1989.

1.3. GVW’'s Matters. As more specifically set forth
herein, matters inveolving the internal agreements and finances of
GVW, including the distribution of professional fee income among
the individual Physician Employees and Physician Stockholders (as
hereinafter defined), shall remain the sole responsibility of GVW
and the individual Physician Employees and Physician Stockholders.

1.4, Patient Referrals. The parties agree that the
benefits to GVW hereunder do not require, are not payment for, and
are not in any way contingent upon the admission, referral or any
other arrangement for the provision of any item or service offered
by PhyCor to any of GVW's patients in any facility or laboratory
operated by PhyCor independently of GVW.

ARTICLE 2.
DEF¥INITIONS

2.1, Definitions. For the purposes of this Agreement,
the following definitions shall apply:

2.1.1. "Additional Managed Care Payments" shall
mean (i} all fees and revenues recorded by or on behalf
of GVW or PhyCor for profita from the assumption of
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institutional or professional risk in managed care risk
assumption arrangements or otherwise, including bonus,
incentive and surplus payments from capitated services,
and (ii) dividends and distributions resulting from an
ownership interest by PhyCor and/or GVW in a managed care
entity, but excluding Capitation Revenues.

2.1.2. *Adjustments” shall mean any adjustments
for uncollectible accounts, discecunts, Medicare and
Medicaid disallowances, worker’s compengation,
employee/dependent healthcare benefit programs,
profesgsional courtesies and other activities that do not
generate a collectible fee.

2.1.3. An *Affiliate” of a corporation means (a)
any perscn or entity directly or indirectly controlled by
such corporatiocn, (b} any person or entity directly or
indirectly controlling such corporation, fc) any
subsidiary of such corporation if the corporation has a
fifty percent (50%) or greater ownership interest in the
subsidiary, or (d) such corporation’s parent corporatien
if the parent has a fifty percent ({50%) or greater
ownership interest in the corporation. For purposes of
thisg Secticon 2.1.3., GVW is not an affiliate of Phylor.

2.1.4. "Ancillary and Other Revenues” shall mean
all fees or revenues actually recorded each month (net of
Adjustmente) by or on behalf of GVW or PhyCor which are
not Physician Services Revenues or Capitation Revenues,
including global and technical fees from medical
ancillary services, and fees for medical management and
utilization, and other distributions to GVW from heslth
care related investments, and including any interest,
investment, rental or similar payments or income made or
payable to GVW, but excluding rental income on any leases
or subleases between PhyCor and GVW, and any investment
income on proceeds under the Asset Purchase Agreement.

2.1.5. “Capitation Revenuea" shall mean all
payments from managed care organizations, such as Blue
Cross Health Option, where payment is made periodically
on a per member basis for the partial or total medical
care needs of a patient, co-payments and all HMO
incentive payments including hospital incentive payments
{unless such HMO payment or hospital incentive payment is
an Additional Managed Care Payment), but excluding
Additional Managed Care Payments.

2.1.6. "Clinic" shall mean facilities, including
satellite locations, related businesses and all medicail
group business operations of PhyCor, which are utilized
by GVW.
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2.1.7. "Clinic Expensges® shall mean all operating
and non-operating expenses incurred in.the operation of
the Clinic, including, without limitation:

(a) salaries, benefits (including contributions
under pension and profit-sharing plans) and other
direct costa of all employees of PhyCor at the
Clinic, and Technical Employees (but excluding
all other Physician Employees),

(b} obligations of PhyCor or Parent under %eases
or subleases provided for herein and relgtlng to
the operations of PhyCor or the GVW Clinic,

(c}) personal property and intangible taxes
assessed against PhyCor’'s assets commencing on
the date of this Agreement and including those
taxed on accounts receivable purchased pursuant
to Section 8.2 hereof,

(d} interest expense on indebtedness incurred by
PhyCor or Parent to finance any of its
obligations hereunder or services or services
provided hereunder and interest expenses on
indebtedness incurred to finance transactions
described in Section (g} below occurring after
January 1, 1997 (interest expense will be charged
for funds borrowed from outside sources as well
as from Parent or Parent‘s finance subsidiary; in
the latter case, charges will be computed at a
floating rate that is equal to the current
blended borrowing rate in effect for actual and
available outside borrowings of Parent or Iits
‘finance subsidiary; and such rate will be
computed as the sum of interest and related costs
divided by the related total of all borrowings),

{e) malpractice insurance expenses, .

{f} other expenses incurred by PhyCor in carrying
out its obligations under this Agreement,

{g) In the event after the date of the execution
of this Amended and Restated Service Agreement,
an opportunity arises for additional physicians
in the service area of GVW to become employed by
or merge with GVW, and in the event such merger
is completed, amortization of intangible asset
value as a result of each such merger, provided,
however, the firat $1,000,000 in aggregate
intangible asset value for the foregoing



acquisitions shall not be a Clinic Expense but
shall be a PhyCor expense;

{h}) the write-off of any asset or any portion
thereof on the balance sheet of PhyCor as of
Januaxry 1, 1997 or incurred thereafter; and

{1} the palaries and benefits of that number of
Physician Extender Employeea which equal 15% of
the total number of providers employed by GWW,
however, once the 15% 1level is reached, the
salarieg and benefits of all other Physician
Extender Employees shall be an expense of GVW,

*Clinic Expenses®™ shall not include:

(A} any corporate overhead charges ({(cother than
interest expense identified above), from the
Parent or any corporation affiliated with the
Parent, '

(B) any federal or state income taxes,

{C) any expenses which are expressly designated
herein as expenses or responsibilities of GVW,

(D) any amortization expense resulting from the
amortization of "¢linic service agreement™ on the
books of PhyCor relating to the execution of this
Agreement, ~ '

{E} interest expense on indebtedness incurred by
PhyCor or Parent t¢ finance the purchase price
paid or withheld a2t Closing under the Asset
Purchase Agreement or the refinancing of any
liabilitiea asaumed undexr the Asset Purchase
Agreement, and

{F) amortization of intangible asget value
incurred as a result of, and interest expense
incurred in connection with, each merger of the
type described in section (gl above occurring
prior to January 1, 1997, and amortization of
intangible asset value incurred as a result of
the firat $1,000,000 in the aggregate of
intangible assets wvalue from transactions
occurring thereafter,

2.1.8. "GAAP" shall mean generally accepted
accounting principles set forth in the opinions and
pronouncements of the Accounting Principles Board of the
American Ingtitute of Certified Public Accountants and
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statements and pronouncements of the Financial Accounting
Standards Board or in such other statements by such other
entity or other practices and procedures as may be
approved by a significant segment of the accounting
profession, which are applicable to the circumstances ag
of the date of determination., For purposes of thig
Agreement, GAAP shall be applied in a manner consistent
with the historic practices used by PhyCor or Parent,

2.1.9. *Net Clinic Revenues” shall mean the sum
of Ancillarxy and Other Revenues, Physician Services
Revenues and Capitation Revenuesa, In no event shall
Additional Managed Care Payments be included in Net
Clinic Revenuesg.

2,1.10. "Opening Balance Sheet* shall -mean the
balance sheet of PhyCor as of January 1, 1989:

(a} prépa'red in accordance with GAAP
{except for the absence of <certain note
information), and

{b} "pubstantially in the form of the
attached Exhibit 2.1.13 subject to adjustments in
the Purchase Price {as defined in the Asset
Purchase Agreement of even date herewith ({the
"Asset Purchase Agreement'} between GVW and
Parent pursuant to Section 1.4 of the Asset
Purchase Agreement).

2.1.11. "pParent®" shall mean PhyCor, Inc., a

Tennessee corporation, which is the sole shareholder of
PhyCor. .

2.1.12., *pPhysician Employees® shall mean only
those individuals who are employees of GVW or are
otherwise under contract with GVW to provide professicnal
services to Clinic patients and are duly licensed to
provide professional medical sgervices in the State of
Florida and Technical Empleyees. Such definition shall
include both ehareholders and employees of GVH.
Physicians whose services are contracted Ffor under
independent contractor agreements or physician provider
agreements under an independent practice association and
who have not executed employment agreements with GVHW
shall not be considered Physician Employees.

2.1.13. “Physician Extender Employees* ghall mean
Nurse Anesthetiats, Physician Assistants, Nurxse
Practitioners, Nurse Mid-Wives, Psychologists, and other
such positions, who are employees of the Clinic, but
excluding Technical Employees,
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2.1.14. *Physician Services Revenues" shall maz,
all fees actually recorded each month (ner of
Adjustments} by or on behalf of GVW 33 a result of
professional medical services personally furnished o
patients by employees of GVW or other professionals ungey
control of GVW and other fees or income generated in
their capacity as professionals, whether rendered in an
inpatient or outpatient setting.

2.1.15. "Physician Stockholders® shall mean thosge
physicians who are stockholders of GVW,

2.1.16. *Policy Board®" ghall mean a six (6) member
board established pursuant te¢ Section 4.1. Except as
otherwise provided, the act of a majority of the members
of the Policy Board shall be the act of the Policy Board.

2.1.17. *Technical  Employees® shall mean
technicians who provide services in the diagnostic areas
of GVW’s practice, such as employees of the clinic

laboratory, radiclogy technicians and cardiology
technicians. All Technical Employees shall be Physician
Employees.

ARTICLE 3.

FACILITIES T0O BE PROVIDED BY PHYCOR

3.1, Facilities, PhyCor hereby agrees to provide to
GVW offices and facilities for the practice of medicine {for
purpocses of this Section 3.1, the "facilities*), including but not
limited to, all costs of repairs, maintenance and improvements,
utilicy (telephone, electric, gas, water) expenses, normal
janitorial services, refuse disposal and all other costs and
expenses reagonably incurreqd in conducting operations in the Clinic
during the term of this Agreement, including, but not limited to,
related real or personal property lease cost payments and expenses,
mortgage payments, taxes and insurance. PhyCor shall consult with
GVW regarding the condition, use and needs for the offices,
facilities and improvements. PhyCor shall maintain the facilities
in keeping with the standards of high quality medical facilitjes.

Pursuant to the terms and conditione of a certain

Lease Agreement dated June 21, 1993, between Healthcare

Realty Trust, Incorporated, a Maryland corporation

{"HRTI"), as landloerd, and PhyCor, as lesgee {the "HRTI

Lease"), PhyCor is the tenant of certain real estate

located in the City of Vero Beach, Indian River County,

Florida, as more fully described in Exhibjit 3.1 attached

hereto {the *Property™), and ag long ag neither HRTI nor

"PhyCor is in default under the HRTI Lease and ag long as
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the HRTI Lease has not terminated, PhyCor agrees to
provide to GvW the Property as facilities for the
practice of medicine by the physicians in GVW. The HRTI
Lease shall provide, subject to varicus terms and
conditions therein, that GVW may sublease the Property
upon the termination of this Agreement or lease the
Property upon a default by PhyCor under the HRTI Lease,
If GVW sghould elect to lease the Property upon auch
default, then, before the termination of the HRTI Lease
and the purrender by PhyCor of the Property, GVW shall
cure PhyCor’s default and assume PhyCor‘s duties and
obligations under the HRTI Lease in the form and manner
set forth therein, Alternatively, if PhyCor should
default under the HRTI Lease, GVW may give to PhyCor
written notice to obtain new facilities in which GVW may
practice medicine. If GVW elects to notify PhyCor to
locate new facilities, PhyCor, upon receipt of such
notice, shall promptly obtain facilities for GVW for the
remaining term of thia Agreement, which facilities shall
be similar to or better than the present guality of the
Property.

ARTICLE 4.
"DUTIES OF THE PCLICY BOARD

4.1. Formation and Operation of the Policy Board, The
parties shall establish a Policy Board which shall be responsible
for developing management and ,administrative policies for the
overall operation of the Clinic. The Policy Board shall consist of
six {6) members. PhyCor shall designate, in its sole discretion,
three (3) members of the Policy Board. GVW shall designate, in its
sole discretion, three (3) wembers of the Policy Board. The
Chairman of the Policy Board shall be elected by a majority of the
Policy Board. If the Executive Director is one of the PhyCor
Policy Board members and the Policy Board proposes to discuss the
status of the Executive Director, then the Executive Director
should not vote and should excuse himself, leaving the room on all
votes that affect the status of the Executive Director, and his
vote shall be cast by the other PhyCor representatives so that at

all times, PhyCor shall have three votes and GVW shall at all times
have three votes.

4.2. Duties and Responsibilities of the Policy Board.
The Policy Board shall have the following duties and obligations:

4.2.1. Capital Improvements and Expansion. Any
renovation and expangion plans and capital equipment
expenditures with respect to the Clinic shall be reviewed
and approved periodically by at least four members of the
Policy Board and shall be based upon econcomic

¥

8




feasibjlity, physician support, productivity and then
current market conditions.

4,2.2. Annua)l Budgets, All annual capital and
operating budgets prepared by PhyCor, as set forth in
Section 5.2, shall be subject to the periodic review,
approval and amendment of the Policy BRoard by vote of
four or more members.

4.2.3, Excepti nclusion n__Net Cli
Revenues, The exclusion of any revenue from Net Clinie
Revenues, whether now or in the future, shall be subject
to the approval of the Policy Board. Exhibit 4.2.3 gets
forth exclusions approved as of the date hereof. Such
amounts must be disclosed by the physician to GVW and by
GVW to the Policy Beoard and the commitment and activities
generating such amounts must not have a material adverse
impact on the financial operations of GVW or the Clinic.

4.2.4. Advertising, All advertising and other
marketing of the services performed at the Clinic ghall
be subject to the prior review and approval of the Policy
Board.

4.2.5. Patjent Fees. As a part of the annual
operating budget, in consultation with GVW and PhyCor,
the Policy Board, by vote of four or more members, shall
review and adopt the fee schedule for all physician and
ancillary services rendered by the Clinic. The Policy
Board shall also approve PhyCor’s determination of the
collection policies,

4.2.6. Ancillary Services, The Policy Board shall
select providers of ancillary services based upon the
pricing, access to and quality of such services and shall
determine which ancillary services will be provided.

4.2.7. Provider and Payor Relaticonships,
Decisions regarding the establishment or maintenance of
relationships with institutional health care providers
and payors shall be made by vote of four or more members
of the Policy Board in consultation with GVW.

4.2.8. Strateqic Planning. The Policy Board shall
develop long-term strategic planning objectives.

4.2.9. Capital Expenditures. The Policy Board
shall determine the ©priority of major capital
expenditures by a vote of four or more members.

4.2.10. Physgician Hiring. After consultation with
GVHW, and subject to the provisions of Section 5.5(g}, the
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Policy Board shall determine the number and type of
physicians required for the efficient operation of the
Clinic. The approval of the Policy Board shall bhe
requ1red for any variations to the restrictive covenants
in any physician employment contract.

4.2.11. Executive Director. The selection and
retention of the Executive Director pursuant to Section
5.6 by PhyCor shall be subject to the reascnable approval
of the Ppolicy Board. If GVW ia dissatisfied with the
services provided by the Executive Director, GVW shall
refer the matter to the Policy Board. PhyCor and the
Policy Board shall each in good faith determine whether
the performance of the Executive Director could be
brought to acceptable 1levels through counsel and
assistance, or whether the Executive Director ghould be
terminated. If GVW continues to be diagsatigsfied with the
Executive Director, GVW may submit a written request to
the Policy Board for termination of the Executive
Director, and a vote of four or more members of the
Policy Board shall be required to retain the Executive
Director.

4.2.12. Grievance Referrals. The Policy Board
shall consider and make £final decisions regarding

grievances pertaining to matters not specifically
addressed in this Agreement as referred to it by GVW's
Board of Directors.

4.2.13. Medica) Director/President. The Policy

Board shall determine whether to fund a position of
Medical Director/President and if so, it shall be a
Clinic Expense.

ARTICLE 5.

ADMINISTRATIVE SERVICES TO BE PROVIDED BY PHYCOR

5.1. Performance of Management Functions, PhyCor shall
provide or arrange for the services set forth in this Article 5,
the cost of all of which shall be included in Clinic Expenses.
PhyCor 1s hereby expressly authorized toc perform its services
hereunder in whatever manner it deems reasonably appropriate to
. meet the day-to-day requirements of Clinic operations in accordance
with the general standards approved by the Policy Board, including,
without limitation, performance of some of the business office
functions at locations other than the Clinic. GVW will not act in
a manner which would prevent PhyCor from efficiently managing the
day-to-day operations of the Clinic in a business-like manner.
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5.2, Financial Planni and a PhyCor ahall’

pPrepare annual capital and operating budgets reflecting in
reasonable detail anticipated revenues and expenses, sources and
uses of capital for growth in GVW’s practice and medical services
rendered at the Clinic. Said budgets shall be presented to the
Policy Board at least thirty {(30) days pricr to the end of the
preceding fiscal year. Subject to the obligations set forth in
this Section 5.2 and the approvals of the Policy Board required by
Article 4, PhyCor shall determine the amount cof capital to be
invested annually in the Clinic and shall specify the targeted
profit margin for the Clinic which shall be reflected in the

overall budget. PhyCor shall determine the form of capital to be
invested.

5.3. dudits angd Statements, PhyCor shall furnish to
GVW monthly and annual income statements and balance sheets
reflecting the financial status of clinic operations. Such reports
shall be furnished as soon as practical following the end of such
period of business. GVW shall have the right to audit PhyCor's
financial records pertaining to billings, charges, collections and
payments at reasonable intervals at GVW expense.

5.4. Inventory and Supplies, PhyCor shall order and
purchase all reasonable and requested medical and office inventory
and supplies required in the day to day operation of the medical
practice of GVW to provide guality services. PhyCor‘s purchasing
standards shall apply to inventory or supply purchases.

5.5. Management Services and Admipnistration.

(a) GVW hereby appcints PhyCor as its sole and
exclusive manager and administrator of all day-to-day business
functions. GVW agrees that the purpose and intent of this Service
Agreement is to relieve the Physician Stockholders and Physician
Employees to the maximum extent possible of the administrative,
accounting, personnel and buginess aspects of its practice, with
PhyCor assuming responsibility and being given all necessary
authority to perform thege functione. PhyCor agrees that GVW and
cnly GVW will perform the medical functions of its practice.
PhyCor will have no authority, directly or indirectly, to perform,
and will not perform, any medical function. PhyCor may, however,
advise GVW as to the relationship between its performance of
medical functions and the overall administrative and businega
functioning of its practice. To the extent that they assist GVW in

performing medical functions, all clinical personnel performing
" patient care services obtained and provided by PhyCor shall be
subject to the professional direction and supervision of GVW gnd,
in the performance of such medical functions, shall not be subject
to any direction or contrel by, or liability to, PhyCor, except as
may be specifically authorized by GVW.
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(b) PhyCor shall, on behalf of GVW, bill patients ang
collect the professional fees for medical services rendered by Gvy
in the Clinic, for services performed outside the Clinic for Gvw'as
hospitalized patients, and for all other professional and Clinie
services except money received for chart review performed for PROS
and honoraria paid for time spent away from the patient practice
for research protocols. GVW hereby appointe PhyCor for the term
hereof to be its true and lawful attorney-in-fact., for the
following purpeoses: (i) to bill patients in GVW’s name and on ita
behalf; (ii) to collect accounts receivable resulting from such
billing in GVW’'s name and on its behalf; (iii) to receive payments
from Blue Shield, insurance companies, prepayments received from
health care plans, Medicare, Medicaid and all other third party
payors and GVW covenants to direct all such payments to PhyCor for
deposit " in bank accounts designated by PhyCor; (iv) to take
possession of and endorse in the name of GVW {and/or in the name of
an individual physician, such payment intended for purpose of
payment of a physician’s bill} any notes, checks, money corders,
insurance payments and other instruments received in payment of
accounts receivable; and (v) subject to the provisions of Section
4.2.5 to initiate the institution of legal proceedings in the name
of GVW to collect any accounts and monies owed to the Clinic, to
enforce the rights of GVW as creditors under any contract or in
connection- with the rendering of any service, and to conteat
adjustments and denials by governmental agencies (or its fiscal
intermediaries) as third-party payors. This power of attorney
shall be special in nature and shall be 1limited to the
aforementioned purposes. The power of attorney shall terminate
upen termination of this Agreement. All adjustments made for
uncollectible accounts, professional courtesies and other
activities that do not generate a collectible fee shall be done
within one year from the date of service, unless PhyCor and GVW
agree in writing toc extend such period; and shall be done in a
reasonable and consistent manner approved by PhyCor's independent
certified public accountants. In the event such adjustments are not
made within such one year period or the extended period if agreed
to, such adjustments shall not be Adjustments as defined hereunder
and PhyCor shall bear the cost of such Adjustments, which amount
shall not be a Clinic Expense.

(c) PhyCor shall design, supervise and maintain
custody of all files and records relating to the operation of the
Clinic, including but not limited to accounting, billing, patient
medical records, and collection records. Pfatient medical records
'shall at all times be and remain the property of GVW and shall be
located at Clinic facilities so that they are readily accessible
for patient care. The management of all filea and records shall
comply with applicable state and federal statutes. PhyCor shall
use its best efforts to preserve the confidentiality of patient
medical records and use information contained in such records only
for the limited purpose necessgary to perform the services set forth

)




herein; provided, however, in ne event shall a breach of gajg
confidentiality be deemed a default under this Agreement,

{(d) PhyCor shall supply tc GVW necessary clerical,
accounting, bookkeeping and computer services, printing, postage
and duplication services, medical transecribing services and any
other ordinary, neceasary or appropriate service for the operation
of the Clinic. PhyCor intends to maintain the level of service at
January 1, 1989 absent a determination by PhyCor,. with the
concurrence of the Policy Board, that such services are not
necessary to support the practice.

- {e) Subject to the provisions of Section 4.2.4, PhyCor
shall design and implement an adeguate and appropriate public
relations program on behalf of GVW, with appropriate emphasis on
public awareness of the availability of services at the Clinic.
The public relations program shall be conducted in compliance with
applicable laws and regulations governing advertising by the
medical profession. '

{£) PhyCor shall develop and operate a suitable
accounting system consistent with its business needs that shall
enable GYW to prepare GVW annual income tax returns.

(g) Upon GVW‘s request, PhyCor agrees to perform
administrative services regaxding the recruitment of potential
physician personnel for GVW. After consultation with GVW, the
Policy Board and GVW shall jointly determine the need for
additional physician personnel. However, it shall be and remain
GVW’s responsibility to interview and select physician personnel
for GVW. All such physician personnel recruited by PhyCor as may
be accepted by GVW through whatever additional interview/hiring
procedure they may devise, shall be the sole employees of GVW, to
the extent such physicians are hired as employees. Any expensed
incurred in the recruitment of physicians shall have been reviewed
and approved by the Policy Board prior to their incurrence. These
expenditures shall be a Clinic Expense. In the case of a physician
with an existing practice in the immediate vicinity, PhyCor may
negotiate on behalf of GVW a separate independent contractor
agreement with such physician, provided however, in every event GVW
hag the right to approve the sgelection of the independent
contracting physician as other physicians are approved. Such
approval shall be consistent with the approval mechanism that GVW
uses to hire physician employees,

{h) Subject to the provisions of Section 4.2.7, PhyCor
shall negotiate and administer all managed care contracts on behalf
of GVW.

(i) PhyCor shall pay, as a Clinic Expense, for GVW
accounting, legal and other professional fees related to clinic
operations, incurred traditionally in the ordinary course of
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business. Such providers shall be recommended by GVW and approved
by the Policy Board.

(i phyCor shall provide, as a Clinic Expense, for the
proper cleanlinessa of the premises, and maintenance and cleanlineas

of the equipment, furniture and furnishings located wupon such
premiseg.

(k) PhyCor shall make payment, as a Clinic Expense,
for the cost of professional licensure fees and board certification
fees of physicians associated with GVW.

(1} PhyCor shall negotiate for and cause premiums to
be paid with respect to the insurance provided for in Section 10.1,
Premiums and deductibles with respect to such policies shall be a
Clinic Expense.

(m} PhyCor shall provide and maintain medical and
other equipment in keeping with standard equipment provided in
similar facilities. To the extent PhyCor determines that different
or additional eguipment may be required in the future, PhyCor shall
consult with the Policy Board with regpect to the suppliers, prices
and specifications of such equipment. PhyCor’'s purchasing
standards shall apply to all equipment purchases. All equipment
provided under this Agreement shall remain the property of PhyCor
and shall be used by GVW only during the term of this Agreement.

5.6, Executive Director, Subject to the provisions of
Section 4.2.11, PhyCor shall hire and appoint an Executive Director
to manage and administer all of the day-to-day business functions
of the Clinic, PhyCor shall determine the salary and fringe
benefits of the Executive Director. At the direction, supervision
and control of PhyCor, the Executive Director, subject to the terms
of this Agreement, shall implement the policies established by the
Policy Board and eghall generally perform the duties and have the
responsibilities of an administrator. If requested by the Chairman
of the Policy Board, the Executive Director shall be responsible
for organizing the agenda for the meetings of the Policy Board
referred to in Article 4.

5.7. Pergonnel. PhyCor shall provide nursing and other
non-physician professional pupport {other than Physician Extender
Employees and Technical Employees} and administrative personnel,
clerical, secretarial, bookkeeping and collection personnel
reasonably necessary for the conduct of the Clinic operations.
PhyCor shall determine and cause to be paid the salaries and fringe
benefits of all such personnel. Such personnel shall be under the
direction, supervision and control of PhyCor, with those personnel
performing patient care servicea subject to the professional
supervision of GVW. If GVW is digsatisfied with the services of
any person, GVW shall consult with PhyCor. PhyCor shall, through
its local administration, in good faith determine whether the

3
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performance of that employee could be brought to acceptable levelg

through counsel and assistance, or whether such employee should be
terminated. The Policy Board shall provide recommendations on
salary range for employees. If a physician is dissatisfied with an
employee action by PhyCor relating to an employee who works
directly under the supervision of such physician, said physician
may appeal the action to the Policy Board for final resolution of
the matter. All of PhyCor's obligations regarding staff shall be
governed by the overriding principle and goal of providing high
quality medical care. Employee assignments ghall be made to assure
consistent and continued rendering of high quality medical support
services and to ensure prompt availability and accessibility of
individual medical support personnel to physicians in order to
develop constant, familiar and routine working relationships
between individual physicians and individual members of the medical
support personnel. PhyCor shall maintain established working
relationships wherever poasible and PhyCor shall make every effort
consistent with sound business practices to honor the specific
requests of GVW with regard to the assignment of its employees.

) 5.8. Events Excusing Performance. PhyCor shall not be
liable to GVW for failure to perform any of the services reqguired
herein in the event of strikesa, lock-outs, calamities, acts of God,
unavailability of supplies or other events over which PhyCor has no
control for so long as such events continue, and for a reasonable
pericd of time thereafter.

5.9. Compliance with Applicable Lawsa. PhyCor shall
comply with 2all applicable federal, State of Florida and local
laws, regulations and restrictions in the conduct of its
obligations under this Agreement.

5.10. Quality Assurance. PhyCor shall assist GVW in
fulfilling its obligations to its patients to maintain a high
quality of medical and professional services. The individual
Physician Stockholders acknowledge their obligations to each other
and to the public to maintain appropriate standards of medical
care,

$.11. Ancillary Serviceg, PhyCor shall operate auch
ancillary services as approved by the Policy Board.

5.12 Certain Contracting. {a} The parties agree that
in the event the Policy Board determines to pursue the formation of
.an IPA or other physician organization or enter into risk
agsumption contractual arrangements, the parties will structure the
IPA or such arrangements in accordance with the provisions of this
Section 5.12 unless the Policy Board otherwise determines. Subject
to Section 5.12(h), any payments made by the IPA to GVW or its
physicians pursuant to any provider agreements between the IPA and
GVW or its physicians, whether for physician services or incentive
payments, will be Net Clinic Revenues hereunder. The IPA will be

r
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managed by PhyCor or an Affiliate of PhyCor. In the event a
management agreement is entered into for the management of an IPa,
the management agreement will provide for a management fee to be
paid to the management organization,

{b} Subject to the provisions of Section 2.3 .1 hereof,
in the event PhyCor and/or GVW has the opportunity to assume risk,
whether through an IPA, other contractual arrangement or otherwise,
any payments made as a result of profite from the assumption of
such risk shall be treated as Additional Managed Care Payments and
PhyCor shall receive a portion of such amounts as set forth in
Section 8.1(d). PhyCor and GVW shall be responsible for 65t and
35%, respectively, of any lcases from the assumption of such risks.
In subsequent years if loasses have been incurred as a result of the
assumption of risk, PhyCor shall receive €5% of any profits from
the assumption of risk until the amount of such profits fully
reimburseas PhyCor for the prior losses, and thereafter, PhyCor
shall receive the portion of Additional Managed Care Payments Bet
forth in Section 8.1(2). PhyCor agrees to loan to GVW an amount
equal to GVW’'s share of any losges incurred from the assumption of
~rigk, and any profits thereafter allocated to GVW shall be used
first to repay any such loan. In the event no profit exists within
four {4) years after the first loan is made as described above, GVW
will repay PhyCor any amounts loaned in respect of GVW losses in
equal monthly installments over a five year period, bearing
interest at the rate of eight (8%) percent per annum.

ARTICLE 6.
OBLIGATIONS OF GYW

6.1. Professional Serviceg. GVW shall provide
professional services to patients in compliance at all times with
ethical standards, laws and regulations applying to the medical
profession. GVW shall ensure that each physician associated with
GVW to provide medical care to patients of GVW is licensed by the
State of Florida. In the event that any disciplinary actions or
medical malpractice actions are initiated against any B8uch
physician, GVW shall immediately inform the Executive Director of
such action and the underlying facts and circumstances. GVW shall
carry out a program to monitor the quality of medical care
practiced at the Clinic and PhyCor agrees to render administrative
assiastance to GVW on an as-requested basis to assist GVW in
performing its obligations under this paragraph.

6.2. Medical Practice. GVW shall use and occupy the
Clinic exclusively for the practice of medicine, and shall comply

with all applicable local rules, ordinances and all standards of
medical care. It is expressly acknowledged by the parties that the
medical practice or practices conducted at the Clinic shall be
conducted solely by physicians associated with GVW, and no other
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physician or medical practitioner shall  be permitted to use or
occupy the Clinic without the prior written consent of PhyCor ang
GVW.

6.3. Employment of Phvsician Employees, GVW shall have
complete control of and responsibility for the |hiring,
compensation, supervision, evaluation and termination of its
Physician Employees, although at the request of GVW, FPhyCor shall
consult with GVW respecting such matters. GVW shall be responsible
for the payment of such Physician Employees’ salaries and wages,
payroll taxes, Physician Employee benefits and all other taxes and
charges now or hereafter applicable to them. With respect to
physiciang, GVW shall only employ and contract with licensed

physicians meeting applicable credentialling quidelines established
by GVW.

6€.4. Profeasgsional Pues and Edugation Expenses., GVW and
its Physician Employees shall be solely responsible for the cost of
membership in professional associations, and continuing
professional education. GVW shall ensure that each of its
Physician Empleyees participates in such continuing medical
education as is necessary for such physician to remain current.

£.5. Professional Insurance Eligibility. GVW shall
cooperate in the obtaining and retaining of profesasional liability
insurance by assuring that its Physician Employees are ingurable,
and participating in an on-going risk management program.

£.6. Events Excuging Performance, GV shall not be
liable to PphyCor for failure to perform any of the services
reguired herein in the event of strikes, lock-ocuts, calamities,
acts of God, unavailability of supplies or other events over which
GVW has no control for so long as such events continue, and for a
reasonable period of time thereafter.

£€.7. Clinjic Profit Sharing Plan,

{a} Effective October 1, 1989, GVW became an adopting
employer to the PhyCor, 1Inc. Savings and Profit Sharing FPlan
("PhyCor Plan"} and amended the GVW Profit Sharing Plan ("GVW
Plan*} to make it & *“Supplemental Plan*. GVW will not make
contributions to the GVW Plan or any Supplemental Plan that would
cauge either the GVW Plan or the PhyCor Plan to become
disqualified.

(b} Unless such action would have no adverse effect on
the PhyCor Plan whatgoever, GVW shall not enter into any new
"employee benefit plan" within the meaning of Section 3{2) of the
Employee Retirement Income Security Act of 1574, as amended
("ERISA"), without the express written agreement of PhyCor. GVW
shall not amend the GVW Plan, except as regquired by law after
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consultation with PhyCor, without the exprees written agreement of
PhyCer to such amendment.

(c} The compensation of c¢ounsel, accountants,
corporate trustees, and other agents necessary in the
administration of the GVW Plan or any subsequent plan or
supplemental plan adopted by GVW shall be an expense of GVW or the
GVW Plan and not a Clinic Expense or an expense of PhyCor. All
such expenses necessary in the administration of the PhyCor Plan,
which are not, pursuant to the terms of the PhyCor PFlan, expenses
of the PhyCor Plan or of individual participants, shall be a Clinic
Expense.

(d) Parent shall have the sole and exclusive authority
to appoint the Trustees, Custodian and Administrator of the PhyCor
Plan and to remove the Trustees, Custodian and Administrator of the
PhyCor Plan and appoint successor. Trustees, Custodians and
Administrators.

(e) PhyCor ghall make contributions to the PhyCor
Plan, as a Clinic Expense, on behalf of eligible employees of
PhyCor who perform aervices at the Clinic. GvW shall be

responsible and liable for contributions to the PhyCor Plan on

behalf of Physician Employees who are participating in the PhyCor
Plan.

ARTICLE 7,
RESTRICTIVE COVENANTS AND LIQUIDATED DAMAGES

The parties recognize that the services to be provided by
PhyCor shall be feasible only if GVW operates an active medical
practice to which the physicians associated with GVW devote their
full time and attention, To that end:

7.1. Restrictive Covenants by GVW, During the term of
this Agreement, GVW shall not, unless pursuant to the Agreement,
establish, operate or provide physician services at any medical
office, clinic or other health care facility providing services
substantially similar to those provided by GVW pursuant to this
Agreement anywhere within Indian River County, Florida or any
location within a 35 mile radius of the main clinic facility.

7.2. Regtrictive Covenapts By Current Physician
‘Stockholderg and P ician Emplovee GVW shall enforce {subject
to PhyCor’s obligations under Section 5.5{i} of this Agreement}
formal agreements from its current Physician Stockholders and
Physician Employees (other than Technical Employees, Physician
Extender Employees and founding physicians Drs. Vann, -Gold and
White), pursuant to which the Physician Stockholders and Physician
Employees agree not to establish, operate or provide physician
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services at any medical office, clinic or outpatient and/or
ambulatory treatment or diagnostic facility providing services
substantially similar to those provided by GVW pursuant to this
Agreement within Indian River County, Florida or any location
within a 35 mile radius of the main clinic facility or any location
within a 15 mile radius of any satellite facility during the term
of this Agreement and for a period of eighteen (18} months after
any termination of employment with GVW.

7.3. Restrictive Covenants By Future Physicjian
Employeea. GVW ghall obtain and enforce formal agreements from
each of its future Physician Employees (and future Physician
Stockholders who are not currently Physician Employees), other than
Technical Employees and Physician Extender Employees, hired or
contracted, pursuant to which such physicians agree not to
establish, operate or provide physician services at any medical
office, clinic or outpatient and/or ambulatory treatment or
diagnostic facility providing servicés esubstantially similar to
those provided by GVW pursuant to this Agreement within Indian
River County, Florida or any location within a 35 mile radius of
the main clinic facility or any location within a 15 mile radius of
any satellite facility during the term of said Physician Employee’s
contract with GVW and for a period of eighteen (18} months
rhereafter.

7.4. Damages for Breach, Any payments received by GVW
as damages for breach of any of the foregaing covenants shall be
paid to PhyCor by GVW simultaneously with the amcunt being paid to
GVW. Such payment shall be first applied to all costs incurred by
PhyCor or GVW in the enforcement of the restrictive covenants for
that departing physician and in recruiting a replacement physician
for that departing physician. The remainder, if any, shall, with
respect to Physician Employees employed by GVW as of December 31,
1996 or who become employed by GVW in a transaction involving
proceeds being paid by PhyCor, become an additiocnal service fee to
be paid to PhyCor pursuant to Article 8 hereof; and with resgpect to
all other Physician Employees, shall be shared by PhyCor and GVW in
the amount of 12% retained by PhyCor and 88% retained by GVW. The
accounting treatment of such funds shall be consistently applied
and approved by PhyCor’s independent certified public accountants
and the Policy Board. Nothing contained herein shall authorize GVW
to negotiate settlements of, or otherwise release the physicians
from, the foregoing covenants without the express written consent
of PhyCor.

7.5. Restrictive Covenants of PhyCor. During the term
of this Agreement, PhyCor shall not establish, operate or enter
into a service agreement with, or provide services similar to those
provided under this Agreement to, any multi-specialty or single
gspecialty group within 1Indian River County, Florida or the
immediate surrounding three county area. In addition, PhyCor will

L]
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not enter into any agreement with any physician tO oCcupy the
clinic facilities,

7.6, Enforcemept. PhyCor and GVW acknowledge and agree
that since a remedy at law for any breach or attempted breach of
the provisions of this Article 7 shall be inadequate, €ither party
shall be entitled to specific performance and injunctive or other
equitable relief in case of any such breach or attempted breach, in
addition to whatever other remedies may exist by law. All parties
hereto also waive any requirement for the securing or posting of
any bond in connection with the obtaining of any such injunctive or
other equitable relief. If any provision of Article 7 relating to
the restrictive period, scope of activity restricted and/or the
territory described therein shall be declared by a court of
competent jurisdiction to exceed the maximum time period, scope of
activity restricted or geographical area such court deems
reasonable and enforceable under applicable law, the time period,
scope of activity restricted and/or area of restriction helad
reasonable and enforceable by the court shall thereafter be the
restrictive period, scope of activity restricted and/or the
territory applicable to the restrictive covenant provisions in this
Article 7. The invalidity or non-enforceability of this Article 7
in any respect shall not affect the validity or enforceability of
the remainder of this Article 7 or of any other provisions of this
Agreement.

ARTICLE 8.
PINANCIAL ARRANGEMENTS

8.1, Service Fees; PhyCor shall receive a service fee
annually as followa: :

(a} PhyCor shall be reimbursed the amount of all
Clinic Expenses less (i} Clinic Expensves
asgociated with Technical Employees that are the
respongibility of GVW hereunder and {ii) $12,000;

{b} During each year of the Agreement, PhyCor sghall
receive a fee equal to 12% of Net Clinic Revenues
leas Clinic Expenses; and

() PhyCor shall receive 25% of Additional Managed
Care Payments plus any additional amounts that
may be paid to PhyCor pursuant to Sectien 5.12(b)
hereof.

{a) Notwithstanding the foregoing, in no event shall
the funds available to GVW after payment of
PhyCor’s fee hereunder and before payment of any
expenses which are the responsibility of GW
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hereunder, be less than (1) during the first
three years of this Agreement commencing January
1, 1997, the sum of (i) 35% of Net C(linic
Revenues, {ii) 75% of Additional Managed Care
Payments, and (iii) salaries and benefits of
Technical Employees, and (2) during the fourth,
fifth and sixth years of this Agreement, the gum
of (i) 35% of Net Clinic Revenues, {(ii} 75% of
Additional Managed Care Payments and ({ii)
salaries and benefits of Technical Employees,
however, in the event Clini¢c Expenses exceed
€2.5% of Net Clinic Revenues, the foregoing asy
under this Clause (2) shall be reduced pro rata
by the amount by which €liniec Expensesa exceeds
62.5% of Net Clinic Revenues; provided, further,
however, the foregoing 35% shall not be reduced
below 34.5%. For example, in the event at the end
of the fifth year, Clinic Expenses equal 63% of
Net Clinic Revenue, then the foregoing 35% shall
be reduced to 34.5%.

{e} The service fee shall be payable monthly. The
service fee sghall be estimated based upon the
previous month’s operating results of the Clinic.
Adjustments to the estimated payments shall be-’
made to reconcile actual amounts due undexr this
Section 8.1, by the end of the following month
during each calendar year. Upon preparation of
annual financial statements as provided in
Section 5.3, final adjustments to the amounts
payable under this Article 8 for the preceding
year shall be made and any additional payments
owing to PhyCor or GVW shall then be made.

8.2, Accounts Receivable, On the firat business day of
each month, PhyCor shall purchase the accounts receivable of GVW
arising during the previous month, by payment of cash or cash
equivalents into an account of GCVW. The consideraticon for the
purchase shall be an amount equal to all fees recorded each month
(net of Adjustments) less service fees due to PhyCor under Section
B.1. PhyCor shall pay or reimburge GVW, as a c¢linic expense, any
Flerida Intangible Tax imposed on the accounts receivable so sold.
Although it is the intention of the parties that PhyCor purchase
and thereby become owner of the accounts receivable of GVW, in cage
such purchase shall be ineffective for any reason, OGVW is
concurrently herewith entering into a Security Agreement in the
form attached as Exhibit B.2 to grant a security interest in the
accounts receivable to PhyCor. 1In addition, GVW shall cooperate
with PhyCor and execute all necessary documents in connection with
the pledge of such accounts receivable to PhyCor or at PhyCor’s
option, its lenders. To the extent GVW comes into possession of
any payments in respect of such accounts receivable, GvW shall
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direct such payments te PhyCor for deposit in bank accounts
designated by PhyCor.

ARTICLE 9.
RECORDS
9.1. Patient Records, Upon termination of thig

Agreement, GVW shall retain all patient medical reccrds maintainegd
by GVW or PhyCor in the name of GVW. GVW shall, at its option, be
entitled to retain copies o©of financial and accounting records
relating to all services performed by GVW.

9.2. Records Owned by PhyCor. All records relating in
any way to the operation of the Clinic which are not the property
of GVW under the provisions of Section 9.1 above, shall at all
times be the property of PhyCor.

9.3. Access to Records, During the term of this
Agreement, and thereafter, GVW or its designee shall have
reasonable access during normal business hours to GVW's and
PhyCor’s financial records, including, but not limited to, records
of collections, experises and disbursements ae kept by PhyCor in
performing PhyCor’s obligations under this Agreement, and GVW may
copy any or all guch records the cost of which shall be a Clinic
Expense, '

ARTICLE 1C.
INSURANCE AND INDEMNITY

10.1. Insurance to be Maintained by GVW. Throughout the
term of thie Agreement, PhyCor shall, as a Clinic Expense, provide
and/or maintain comprehensive professicnal liability insurance for
GYW and the Physician Employees of GVW with limits of greater than

. or equal to One Million Dollars ($1,000,000) per occurrence and

with aggregate policy limits of greater than or egual to Three
Million Dollars ($3,000,000} per physician. PhyCor shall have the
right to select a nationally reccgnized malpractice carrier
licensed to do business in the state of Florida. Such policies
shall name PhyCor as an additional insured. The Policy Board shall
review the coverage needs of the Clinic on an annual basis. Any
awards for damages above and outside the policy limits and policy
retention amounts shall be the respeonsibility of GVW. If at any
time PhyCor is unable to obtain or maintain the insurance coverage
regquired by this Section 10.1 and GVW ghall obtain or maintain said
insurance coverage, then adjustments shall be made to the amounts
set forth in Section 6.1 in an amount egual to the cost of
obtaining or maintaining said insurance coverage provided said
coverage is not lesas than that coverage in force at commencement of
this Agreement. If PhyCor .is unable to obtain and mainrain the
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insurance coverage required by thie Section 10.1, such failure
ghall not constitute a breach of this Agreement; provided, however,
PhyCor shall at all times diligently and in good faicp attempt to
obtain the insurance coverage required by this Section 10.1 and
shall advise GVW on at least a monthly basis of its progress in
that regard when the required insurance coverage is not in full
force and effect. PhyCor shall have the option of providing such
professional liabjility insurance through a self-insured program,
which program meets any reguirements of the Insurance Commissioner
of Florida and is approved by smeventy-five percent (75%} vote of
Physician Stockholders.

10.2. Ingurance to be Maintained by PhyCor. Throughout
the term of this Agreement, PhyCor shall use its best efforts to
provide and maintain comprehensive professional liability insurance
for all professional employees of PhyCor with limite as determined
reasonable by PhyCor provided that such amount shall be greater
than or equal to than One Million Dollars ($1,000,000). In
addition, PhyCor shall alse provide and maintain reasonable amounts
greater than or equal to One Million Dellars ($1,000,000) of
general liability and property insurance in amounts not less than
now in force, as adjusted for Facilities improvements covering the
ag;@vity and property of GVW within the clinic an its satellite
offices.

. 10.3., Tail Insurance Coverage., After the termination of
this Agreement, GVW sghall have PhyCor added as an additional
insured, at PhyCor's expense, on any replacement or "tail" coverage
purchased by GVW. PhyCor shall use its best efforts to obtain tail
coverage for those physicians who cease to practice medicine in any
location for a period of five {5) years due to retirement, a legal
disability or death., If PhyCor ia unable to obtain such coverage
and the physician shall obtain such coverage, then PhyCor shall pay
for the cost, as a Clinic Expense, of obtaining the tail coverage
8o long as PhyCor is added as an additiocnal insured on any
replacement or tail coverage. If such physician returns to
practice within five (5) years, the cost of the tail coverage shall
be prorated between PhyCor, ag a Clinic Expense, and the physician.

10.4. Additional Insureds, GVW and PhyCor agree to use
their best efforts te have each other named as an additional
insured on the other's respective professicnal liability insurance
programs at PhyCor‘’s expense.

10.5. Indemnification. GVW shall indemnify, hold
harmless and defend PhyCor, its officers, directors and employees,
from and againat any and all liability, loss, damage, claim, causes
of action, and expenses {including reasonable attorneys*® fees),
whether or not covered by insurance, caused or asserted to have
been caused, directly or indirectly, by or as a result of the
perfermance of medical services or any other acts or omissions by
GVW and/or its sharehclders, agents, employees and/or

*
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gubcontractors {other than PhyCor} during the term hereof. PhyCor
ghall indemnify, hold harmless and defend GVW, its officers,
directors and employees, from and againet any and all liabilicy,
loss, damage, claim, causes of action, and expenses (including
reasonable attorneys' fees), caused or asserted to have been
caused, directly or indirectly, by or as a result of the
performance of any intentional acts, negligent acts or omissions by
PhyCor and/or its shareholders, agents, employees and/or
subcontractors {other than GVW) during the term of this Agreement.

ARTICLE 11.

TERM AND TERMINATION
11.1. Texm of Agreement, This Amended and Restated

Service Agreement ehall commence on, January 1, 1997 and shall
expire on the 40th anniversary hereof unless earlier terminated
pursuant to the terme hereof.

11.2. Extended Teym.  Unless earlier terminated as
provided for in this Agreement, the term of this Agreement shall be
automatically extended for additional terms of five (5) years each,
unless either party delivers to the cther party, not less than
eighteen (18) months nor earlier than twenty (206) wonths prior teo
the expiration of the preceding term, written notice of such
party’s intention not to extend the term of this Agreement.

11.3. Bankruptcy and Insolvency. .

(a) This Agreement shall terminate automatically upon
the filing of a petition in voluntary bankruptcy
or an agsignment for the benefit of creditors by
either party, or upon other action taken or
suffered, voluntarily or involuntarily, under any
federal or state law for the benefit of
insolvents by either party, except for the filing
of a petition in involuntary bankruptcy against
either party with the dismissal thereof within
thirty (30} days thereafter.

(b} In the event of bankruptecy or insolvency of
PhyCor or GVW, GVW shall, provided the HRTI Lease
ig in full force and effect:

{1) Invoke that certain sublease, a form of
which is attached hereto as Appendix I,
and asgsume all leases on medical office
space and satellite offices used by the*
clinic and purchase from PhyCor all of the

eguipment eet forth in pppendix 10,
including any replacementa and additions

24



thersto, and other assets set forth on the
Opening Balance Sheet {other than the real
estate Qescribed in Exhibit B-1 and al}
other assets conveyed by PhyCor to HRTI
pursuant to that certain Agreement of Sale
and Purchase dated March 26, 1933, by and
between PhyCor and HRTI}), a8 adjusted
through the last day of the month most
recently ended prior to the date of such
termination in accordance with GAAP to
reflect operations of the clinic,
depreciation, amortization and other
adjustments of assets shown on the Opening
Balance Sheet, for cash with credit to GVW
for any debt assumed on the purchase price
of said assets.

In the event this Agreement terminates under the
provisions of this Section 11.3, and GVW has complied
with its obligations as set forth in this Section, the
non-competition provisiong of Section 7.1 shall no longer
apply and GVW shall no longer sell to PhyCor the accounts
receivable as provided in paragraph 6.2, PhyCor’s
authority to represent GVW aas attorney-in-fact under
Section 5.5 shall not be applicable to accounts generated
after the termination of this Agreement, and PhyCor shall
nc longer have any rights under the Non-competition
Agreement set forth in Appendix 7.10 of the Asset
Purchage Agreement; provided however, GVW may practice
medicine in the «<¢linic and «collect the accounts
receivable generated therefrom during the period
commencing on the date of any such termination and ending
on the earlier of (i) the date .GVW has complied with its
obligations as set forth in this Section 11.3 or {ii) the
181at date after such termination, and guch action shall
not be deemed to violate the non-competition or other
provisions hereof.

11.4. Specified Fajilure of FPerformance by FhyCor.

{a) In the event PhyCor shall materially default in
the performance of its duties under Section 5.2
of this Agreement and shall not remedy such
default within twelve {12) wmonths of notice of
default by GVW; or shall fail te remit the
services fees required by Secticn 8.1 hereof and
such failure to remit ghall continue for a period
of fifreen {15} days after written notice
thereof;” or shall materially default undexr the
provieions of the lLease included as Appendix I;
or shall be convicted of a felony offense and
such conviction has a material adverse effect on
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the physician/patient relationships, GVW may
terminate this Agreement and reccver damages
cauged by PfhyCor, PhyCor shall use its best
efforts to obtain the consents, licenses or
approvals of any public or regulatory agency,
however, failure to obtain the consents, licenses
or approvals of any such public or regulatory
agency shall not be deemed a material default
under the provisions of this Article 11,
Termination of this Agreement by GVW B8hall
require the vote of seventy five percent {(75%) of
GVW's Physician Stockholders for termination.

{(b) In the event of a default under this Section
11.4, GVW ghall, provided the Lease is in full
force and effect:

(1) Invoke that certain sublease, a form of
which i1g attached hereto as Appendix I,
and assume all leases on medical office
gpace and’ satellite offices used by the
¢linic and purchase from PhyCor all of the
equipment set forth in Appendix 19,
including any replacements and additionsg
therete, and other assets set forth on the
Opening Balance Sheet (other than the real
estate described in Exhibit B-1 and all
other assets conveyed by PhyCor to HRTI
pursuant to that certain Agreement of Sale
and Purchase dated March 26, 1893, by and
between PhyCor and HRTI), as adjusted’
through the last day of the month most
recently ended prior to the date of such
termination in accordance with GARP Lo
reflect operations of the clinie,
depreciation, amortization and other
adjustments of asgets shown on the Opening
Balance Sheet, for cash with credit to GVHW
for any debt assumed on the purchase price
of sBaid assets.

In the event this Agreement termipates under the
provisions of this Section 11.4, and GVW has complied
with its obligations as set forth in this Section, the
non-competition provisiong of Section 7.1 shall no longer
apply and GVW ghall no longer sell to PhyCor the accounts
receivable as provided in paragraph 8.2, PhyCor’'s
authority to represent GVW as attorney-in-fact under
Section 5.5 shall not be applicable to accounts generated
after the termination of this Agreement, and PhyCor shall
no longer have any rights under the Non-competition
Agreement a&et forth in Appendix 7,10 of the Asset
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Purchase Agreement; provided, however, GVW may practice
medicine in the elinic and collect the accountsg
receivable generated therefrom during the period
commencing on the date of any such termination and ending
on the earlier of {i) the date GVW has complied with irg
obligations as set forth in this Section 11.4 or {ii) the
181st date after such termination, and such action shall
not be deemed to violate the non-competition or other
provisiong hereof.

11.5. General Failure of Performance by PhyCor.

{a) In the event PhyCor shall materially default in
its performance under this Agreement and such
default shall continue for a period of forty-five
{45) days after written notice thereof has been
given to PhyCor by GVW, GVW may terminate this
Agreement and recover damages caused by PhyCor.
PhyCor ghall use its best efforts to obtain the
consents, licenses or approvals of any public or
regulatory agency, however, failure to obtain the
consents, licenses or approvals of any such
public or regulatory agency shall not be deemed a
material default under the provisions of this
Article 11. Termination of this Agreement by GVW
shall require the vote of ameventy-five percent
(75%) of GVW's Physician Stockholders for
termination.

{b} Upon sguch termination, GVM shall, subject to
obtaining all necegsary governmental consents and
approvals, and to the extent legally permissible,
provided the Lease is in full force and effect:

{1} Invoke that certain sgsublease, a form of
which is attached hereto as Appendix I,
and asgume all leases on medical office
space and satellite offices used by the
clinic and purchase from PhyCor all of the
equipment 8Bet forth in pAppendix 10,
including any replacements and additions
thereto, and other assets set forth on the
Opening Balance Sheet (other than the real
egtate described in Exhibit B-1 and all
other assets conveyed by PhyCor to HRTI
pursuant te that certain Agreement of Sale
and Purchase dated March 26, 19%3, by and
between PhyCor and HRTI}, as adjusted
through the last day of the month most
recently ended prior to the date of such
termination in accordance with GAAP to
reflect operationa of the clinic,
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depreciation, amortizacion and other
adjustments of assets shown on the Opening
Balance Sheet, for cash with credit to Gvw
for any debt assumed on the purchase price
of sald assets.

If required by the lender or landlord, GVW shall cause at
least seventy-five percent {75%) of its shareholders to
guarantee the debt or lease on Faclilities.

In the event this Agreement terminates under the
provisions of this Section 11.5, and GVW has complied
with its obligations as set forth in this Section, the
non-competition provisions of Section 7.1 shall no longer
apply and GVW shall no longer sell te PhyCor the accounts
receivable as provided in paragraph 8.2, PhyCor’s
authority to represent GVW as attorney-in-fact under
Section 5.5 shall not be applicable to accounts generated
after the termination of this Agreement, and PhyCor shall
no longer have any rights under the Non-competition
Agreement set forth in Appendix 7.106 of the BAsgset
Purchase Agreement; provided however, GVW may practice
medicine in the «c¢linic and collect the accounts
receivable generated therefrom during the period
commencing on the date of any such termination and ending
on the earlier of {i) the date GVW has complied with
their obligations as set forth in this Section 11.5 or
(ii} the 181t date after such termination, and such
action shall not be deemed to violate the non-competition
or other provisions hereof,

11.6. Failure of Performance by GVW.

{a) In the event GVW sghall materially default any
duty or obligation imposed wupon it by this
Agreement, and such default shall continue for a
period of forrty-five {45} days after written
notice thereof has been given to GVW by PhyCor,
PhyCor may terminate this Agreement and recover
damages caused by GVH,

{b) Upon such termination, GVW sghall, subject to
obtaining all necesgary governmental consents and
approvals, and to the extent legally permisaible,
provided the Lease is in full force and effect:

{1} Invoke that certain sublease, a form of
which i3 attached hereto as Appendix 1,
and asgume all leases on medical office
gpace and satellite offices used by the
clini¢ and purchase from PhyCor all of the
equipment set forth in Appendix 10,
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including any replacements and additjons
thereto, and other assets set forth on the
Opening Balance Sheet (cther than the real
estate described in Exhibit B-1 and all
other assets conveyed by PhyCor to HRTI
pursuant to that certain Agreement of Sale
and Purchase dated March 26, 1993, by and
between PhyCor and HRTI}), as adjusted
through the last day of the month most
recently ended prior to the date of such
termination in accordance with GAAP to
reflect operations of the clinic,
depreciation, amortization and other
adjustments of agsets shown on the Opening
Balance Sheet, for cash with credit to GVW
for any debt assumed on the purchase price
of said assets.

If required by the lender or landlord, GVW shall make a
good faith effort to cause at least seventy-five percent
(75%) of its shareholders to guarantee the debt or lease
on Facilities,

In the event this Agreement terminates under the
provisiona of this Section 11.6, and GVW has complied
with their obligations as set forth in this Section, the
non-competition provigions of Section 7.1 shall no longer
apply and GVW shall no longer sell to PhyCor the accounts
receivable as provided in paragraph 8.2, PhyCor's
authority to represent GVW as attorney-in-fact under
Section 5.5 shall not be applicable to accounts generated
after the termination of thisp Agreement, and PhyCor shall
no longer have any rights under the Non-competition
Agreement set forth in Appendix 7.10 of the Asset
Purchase Agreement; provided however, GVW may practice
medicine in the «c¢linic and collect the accounts
receivable generated therefrom during the pericd
commencing on the date of any such termination and ending
on the earlier of (i1} the date GVW has complied with ite
obligations as set forth in thig Section 11.6 or (ii} the
181st date after such termination, and such action shall
not be deemed to vioclate the non-competition or other
provisions hereof.

11.7. Purchage of Assets. The closing date for the

purchase by GVW of assets hereunder shall occur no later than one
hundred and eighty (180) days from the date of the notice of
termination of this Service Agreement. Expenses attributable to
such closing shall be shared equally by the parties in the event of
a termination hereof under Sections 11.3, 11.4, 11.5 or 11.6.
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11.8. Recordation__of Notjce of Termipation.  Upon
termination of this Agreement, either party may record evidence of
Such termination by executing and filing, among other things, an
instrument deleting from that certain Memorandum of the HRTI Lease,
dated June 21, 1993, recorded in the Public Records of Indian River
County, Florida any and all references to this Agreement and all
rights, duties and obligations hereunder set forth therein.

ARTICLE 12.
GENERAL PROVISIONS

12.1. PAssignment, PhyCor shall have the right to assign
its rights hereunder to any persen, firm or corporation under
common control with PhyCor and to any lending institution, for
security purposes or as collateral, from which PhyCor or the Parent
obtainsg financing, including without limitation, Citibank, N.A., as
agent, or its successors and assigns under the credit agreement
between the Parent, Citibank, N.A., for itself and as agent, and
the banks parties thereto. Except as set forth above, neither
PhyCor nor GVW shall have the right to assign their respective
rights and obligatione hereunder without the written consent of the
other party. In the event of a permitted assignment by PhyCer,
Parent shall not be relieved of its guaranty obligations under this
Agreement.

12.2. Whole Agreement; Modification, This Agreement
supersedes all prior agreements between the parties, including the
Service Agreement, dated as of January 1, 1989, and there are no
other agreements or understandings, written or oral, between the
parties regarding this Agreement, the Exhibits and the Schedules,
other than as set forth herein. This Agreement shall not be
modified or amended except by a written document executed by both
parties to this Agreement, and such written mecdification(s) shall
be attached hereto.

12.3. Notices. All notices required or permitted by
this Agreement shall be in writing and shall be addressed as
follows:

To PhyCor: PhyCor of Veroc Beach, Inc.
c/c PhyCor, Inc.
30 Burton Hills Blvd., Sulite 400
Nashville, Tennessee 37215

Attn: Joseph Hutts, President
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To GVM: Gold, Vann & White, P.A.
2300 Fifth Avenue
Vero Beach, Florida 32960

Attn: President

or to such other address as either party shall notify the other,

12.4. pipding on Successors, Subject to Section 12.1,
this Agreement shall be binding upon the parties hereto, and their
successors, assigna, heirs and beneficiaries.

12.5. Waiver of Provisions, Any waiver of any terms and
conditions hereof must be in writing, and signed by the parties
hereto. The waiver of any of the terms and conditions of this
Agreement shall not be construed as a waiver of any other terms and
conditions hereof.

12.6. Goverping Law, The validity, interpretation and
performance of this Agreement shall be governed by and construed in
acgordance with the laws of the State of Florida. The parties
acknowledge that PhyCor is not authorized or gualified to engage in
any activity which may be construed or deemed to constitute the
practice of medicine. To the extent any act or service required of
PhyCor in this Agreement should be construed or deemed, by any
governmental authority, agency or court to constitute the practice
of medicine, the performance of said act or service by PhyCor shall
be deemed waived and forever unenforceable.

12.7. Severability. The provisions of this Agreement
shall be deemed severable and if any portion shall be held invalid,
illegal or unenforceable for any reason, the remainder of this
Agreement ghall be effective and binding upon the parties.

12.8. Additional Documents. Each of the parties hereto
agrees to execute any document or documents that may be requested
from time to time by the other party to implement or complete such
party’'s obligations pursuant te this Agreement.

12.9, Attornevs’ Fees, If legal action is commenced by
either party to enforce orx defend its rights under this Agreement,
the prevailing party in such action shall be entitled Lo recover
its costg and reasonable attorneys®' fees in addition to any other
relief granted.

12.10. Time is of the Essence, Time is hereby expresasly
declared to be.of the essence in this Agreement.

12.11. ¢onfidentiality., Except for disclosure to its
bankers, underwriters, lenders, attorneys and accountants, or as
necessary or desirable for conduct of business, including
negotiations with other acquisition candidates, neither party
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hereto shall digsseminate or release to any third party any
information regarding any provision of this Agreement, or any
financial information regarding the other (past, present or future)
that was obtained by the other in the course of the negotiations of
this Agreement or in the course of the performance of thig
Agreement, without the other party’s written approval.

12.12. Contract Modifications for Prospective Legal

Events, In the event any state or federal laws or regulations, now
existing or enacted or promulgated after the effective date of thig
Agreement, are interpreted by judicial decision, a regulatory
agency or legal counsel in such a manner as to indicate that the
structure of this Agreement may be in violation of such laws or
regulationg, GVW and PhyCor shall amend this Agreement as
necessary. To the maximum extent possible, any such amendment
shall preserve the underlying economic and financial arrangements
between GVW and PhyCor. i

12.13. Remedies Cumulative, No remedy set forth in this
Agreement or otherwise conferred upon or reserved to any party
shall be conaidered exclusive of any other remedy available to any
party, but the same shall be distinct, separate and cumulative and
may be exerciged from time to time as often as occasion may arise
or as may be deemed expedient.

12.14. lLanguage Construction. The language in all parts
of this Agreement shall be construed, in all cases, according to

its fair meaning, and not for or against either party hereto. The
parties acknowledge that each party and its counsel have reviewed
and revised this Agreement and that the normal rule of construction
to the effect that any ambiguities are to be resolved against the
drafting party shall not be employed in the interpretaticn of this
Agreement . .

12,15, No Obligation to Third Parties. None of the
obligations and duties of PhyCor or GVW under this Agreement sghall
in any way or in any manner be deemed to create any obligation of
PhyCor or of GVW to, or any rights in, any person or entity not a
party to this Agreement.

12.16, QCommunicatjons, GVW and PhyCor agree that good
communication between the parties is esgential to the successful
performance of this Agreement, and each pledges to communicate
fully and clearly with the other on matters relating to the
successful operation of GVW’s practice at the Clinic.

12.17. Right of First Refusal. 1In the event PhyCor or
its successor detaermines to sell, whether by sale of stock or
agssets, the Vero Beach clinic operations including satellites and
agsocilated facilities, as a going concern, independent of its other
operations, during the term of this Agreement, GVW shall have a
right of first refusal to purchase the Vero Beach c¢linic and

’
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associated facilities at the purchase price and on the same terms,
ag described herein, of a bona fide written offer to PhyCor by a
third party; provided, however, GVW shall have no rights of first
refusal hereunder or otherwise to purchase any of the foregoing
assets under the same terms and conditions as provided in (a} that
certain Agreement of Sale and Purchase dated March 26, 1993 between
PhyCor and HRTI, as may be amended from time to time, or (b} the
HRTI Lease, as amended, modified or extended, except as otherwise
set forth therein. PhyCor shall provide GVW with the names and
addresses of any prospective third-party purchagser and ehall
provide to GVW all necessary releases and documentation to allow
GVW to verify the amount and veracity of a third-party purchase
offer. The first refusal right shall be granted by written notice
of intention to make a bona fide disposition by PhyCor furnishing
a copy of said offer to GVW. GVW ghall have sixty (60) days from
the furnishing of such offer to exercise its right of first
refusal. The cleosing for the purchase of the equipment and assets
shall be, no later than one hundred eighty (180} days from GVW’s
exercise of its right of first refusal. Until the closing, the
terma of this Agreement shall continue to be in effect. If the
offer from the prospective transferee (purchaser} includes terms
and conditions that are not stated in monetary units or payments
over time, PhyCor must be able to provide and prove by reasonably
accepted accounting principles the United States currency
equivalent of the offer. The U.S. currency equivalent must be
verified by a "nationally recognized accounting firm* of both
parties mutual consent and the expense for such verification shall
be borne equally by the parties.

12.18, Board Representatign. During the time this
Agreement is in effect, the management of Parent shall present one
nominee designated by GVW for electicn to its Board of Directors.
Such nominee shall be approved by Parent, which approval shall not
be unreasonably withheld.

12.19, HRT]I Lease. If, during the period that the HRTI
Lease is in full force and effect, a conflict should arise between
the terms of the HRTI Lease and the terms hereof, other than the
texrms specifically defined herein, the HRTI Lease shall be
controlling,

12.20. Consideration. In conasideration for the execution
and delivery by GVW of this Amended and Restated Service Agreement,
PhyCor hereby agrees to pay GVW $2,700,000 on January 7, 1997,
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IN WITNESS WHEREOF, the parties hereto have executed this
Agreement as of the date fxrst written above.

GOLD, VANN & WHITE, P.A.:

SIS O
Title: 4/{;§2hfy ,4/2§7

PhyCor:

PHYCOR OF VERC BEACH, INC.

QL// buf L

Tltle- chL,R¢thé TiuhuNA_
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EXHIBIT "C”



EMPLOYMENT AGREEMENT - STOCKHOLDER

THIS AGREEMENT, made on this, the day of uly

and between Howard T. Tee, M.D. __, of Indian River County, Florida, a physician duiy

licensed and authorized te practice medicine in the State of Florida, hereinafter referred 1o 25
"PHYSICIAN", and GOLD, VANN & WHITE, P.A., aProfessional Assoclation Incorporated under
the laws of the State of Florida, with its principal office in Vero Beach, Florida, hereinafter referred
to as the "P.A.%;

WHEREAS, the P.A. s a multi-specialty group providing medical services to patients
in and around Indian River County, Florida; and

WHEREAS, PHYSICIAN is duly licensed to practice medicine in the State of Florida;
and |

WHEREAS, P.A. has entered into amanagement services agreement for the provisEon
of facilities, management, equipment, and personne support by PHYCOR OF VERO BEACH, INC,,
a Florida corporation, hereinafter referred to as "PHYCOR,™ PURSUANT TO AMENDED AND
RESTATED SERVICE AGREEMENT dated January 1, 1997, between PHYCOR OF VERO
BEACH, INC. and GOLD, VANN & WHITE, P.A., hereinafter referred to as "Service
Agreement”; and

WHEREAS, both P.A. and PHYSIC!AN desire to enter into this Empioyment
Agreement (o set forth in writing the terms and conditions of their mutual interests,

NOW, THEREFORE, in consideration of mutual promises and other monies in hand

paid, the parties agree as follows:
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1. SCOPE AND TERM

1.1. P.A. hereby employs the PHYSICIAN, and the PHYSICIAN acceps

employment to render medical services effective February | L1998 .

1.2 PHYSICIAN shall devote his full working time and attention to the practice of
medicine for the P.A. Physician will maintain office hours to meet the needs of the P,A.% patients,
existing and future. During the PHYSICIAN’s period of employment, he will not directly or
indirectly render services of a professional nature to or for any person or firm for compensation,
except military reserve duties, or engage in any practice that competes with the interest of the P A
PHYSICIAN agrees to perform his duties in accordance with the rules of ethics of the medical
profession.

1.3 Subject to the provisions for termination as hereinafter provided, this cont}act
shall continue in force until terminated as hereinafter provided.

2 COMPENSATION AND BENEFITS

2.1 The PHYSICIAN’s compensation and benefits witl be based upon the formula
for determining shareholder compensation and benefits as voted upon by the P.A.’s shareholders.
from time fo time. Physician acknowledges and accepts the formula shareholder compensation plan
as approved and as may be amended from time to time by the P.A.

2.2 lnsurance: The P.A. shall provide proof of insurance to the PHYSICIAN of
a claims made policy of insurance against professional Hability with fimits of $1 million per
occurrence, $3 million aggregate. PHYSICIAN acknowledges that PHYCOR provides such insurance
for all P.A, physicians pursuant to the Service Agreement. The PHYSICIAN agrees to attend a loss
control risk management seminar as specified by and at the request of P.A. or PHYCOR s0 as t0
influence a lesser premium for professional liability insurance provided to the PHYSICIAN.

PHYCOR pursuant to the Service Agreement shall provide tail professional liability insurance

2 of 11




- S cewraane 881 LWIMILLEWT WL RWILL e BOard ol

Directors is authorized to reimburse PHYSICIAN for expenses incurred on behalf of the . A, a5 e
out in Attachment A, attached hereto and made a part hereof, not as ordinary and Necessary
expenses incurred in eaming of their salaries but rather as corporate €xpenses which should pe
submitted for reimbursement on a regular basis as explained In said Attachment A. P.A. shal
provide specific requirements for recording reimbursable expenses, and submission of forms. Levets
of reimbursement may be modified annually by action of the Board of Directors without further
modification to this Employee Agreement.

4. FACILITIES, RECORDS, AND FEES

4.1 Facilides: PHYCOR pursuant to the Service Agreement with the P.A. shali
operate and maintain faciiities and shall pl-'pvide atits cos&, eqmament; drugs, and supplies suitable
to PHYSICIAN's position and adequate for the performance of his duties. Further, PHYCOR
pursuant to the Service Agreement with the P.A. shall supply and pay for nurses, technicians, and
other personnel reasonably needed by PHYSICIAN in connection with his empfoyment hereunder.

42 Records: Al case records, charts, and personal files concerning patients of

PHYSICIAN shall be and remain the property of the PA On terminaton of PHYSICIAN'S
employment, he shalt not be entitied to keep or reproduce records or charts related to any patient
uniess the patient shali specifically request the records to be transmitted to PHYSICIAN.

4,3 TFees: Any fees or honorariums received by PHYSICIAN for professional
services or other professionaf activities perfonmed by PHYSICIAN shall befong to theP.A.; provided,
however, that legacies and gifts or specific chattels received by the PHYSICIAN from patients of
former patients of the P.A. may be retained by the PHYSICIAN a5 his separate property.

5. TERMINATION

5.1 This Agreement may be terminated by either party by the giving of six (6)

month’s notice in writing.
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(3)
. (b}
{c}
{d)

(e)

{f

(g)

53

If PHYSICIAN becomes disqualified to practice medicine in the Sty of
Florida; A

on the death of the PHYSICIAN;

IfP.A. and PHYSICIAN mutually agree in writing;

If the PHYSICIAN [s absent from his employment without the P.A ’s Board of
Directors’ authorization for a period of thirty {30} consecutive days;

if the PHYSICIAN fails or refuses to perform faithfully or diligenty the dutles
of his employment or any of his obligations under this Agreement;

for cause, which shall include but not necessarily be limiced ¢o the addiction to
the use of intoxicants or narcotics, chemical dependency, medicai
incompetence, immorality, insanity, the conviction of a felony viofation, or
the foss of privileges to practice medicine at any hospital because of events that
are reportable to the DPR during the tenm of this Agreement, or a violation
of this Employment Agreement;

if the PHYSICIAN conducts himself in an unprofessional, unethical, or
fraudulent manner, or is publicly reprimanded for unethical conduct by any
hospital or institution with which the P.A. or PHYSICIAN is associated or any
board or group having any privilege or right to pass upon the conduct of the
PHYSICIAN, or should the PHYSICIAN's conduct discredit the P.A. or be
detrimental to the reputation, character, or standing of the P.A.

On termination, for any reason, the PHYSICIAN shali be entited to the

compensation due up to the date of such termination, which shall be full compensation in payment

for alt claims under this Agreement.

5.4

PHYSICIAN acknowledges that he may directly receive payments from patients
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employment with the IP.A. and further agrees to promptly forward said payments directly ¢o tha
P.A.

5.5  PHYSICIAN acknowledges that his compensation 2s a shareholder i baged
upon the P.A.'s formula compensation and benefits p!ari; and that, upon notice of termination of
this Agreement in the event there are contractual adjustments, discounts, and bad dgbts owed by
the Physician to the P.A., the Physician agrees to pay back such amounts to the P.A. within thirty
(30) days from the receipt of billing. The billing shall be accompanied by documentation similar
to that which Physician has received during his tenure as a shareholder/physician with the P.A,

6. COVENANTS OF PHYSICIAN

PHYSICIAN covenants that during the term of this Agreement:
6.1  he shall perform his duties hereunder in accordance with the Rules of
Ethics of the medical profession;

6.2 he shall work with the P.A. in an effort to achieve a harmonious atmosphere;

6.3 he shall not interfere directly or indirectly with recruiting by the P.A,;

6.4  he will conduct himself and encourage PHYCOR's employees to conduct
themselves in a professional manner during the term of this Agreement and shall not, directly or
indirectly, commit any act that negatively impacts on the professional reputation or operation of the
P.A. or PHYCOR.

7. COVENANT NOT TO COMPETE

7.1 The terms and provisions of the covenant restricting the practice of medicine

as set forth in the initial Employment Agreement o any renewals, amendments, or modifications

thereof between the parties, shall be nulf and void and said restrictive covenant shall hereafter be
as follows: The PHYSICIAN and P.A. agree that during the period of employment, as defined

above, the PHYSICIAN shali not undertake any professional service except for the benefit of the
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profession other than the rendition of the professional services of the P.A. for and on behaif of tpe
P.A. Inaddition, the PHYSICIAN agrees that upon termination of this Agreement, or in the event
employment is terminated by the P.A. during the period of employment, whether or not §; pe
volunarily or involuntarily, the PHYSICIAN agrees not to enter into the employ .of any person,
firm, professional association, hospital, or corporation engaged In a similar profession In competition
with the P.A, for a period of eighteen {18) months next after the date of such termination, nor
himself engage, during such period, directly or indirectly, as principal, agent, or employee in any
such profession in competition with the P.A. within a thirty-five (35) mile radius of the P.AL%s
business tocation, the Doctors’ Clinic, located at 2300 Fifth Avenue, Vero Beach, Florida and any
location within ffteen (15) miles of any sateilite focation.

7.2  The PHYSICIAN and the P.A. have examined in detail this restrictive covenant
and agree that the restraint imposed herein on PHYSICIAN is reasonable in the sense that it is no
greater than necessary to protect the P.A. in its legitimate business interests, and the restrictive
covenant is reasonable in the sense that it is not unduly harsh and repressive. Any breach or
invasion of any terms of this covenant shall be deemed to have caused immediate and irreparable
injury to the P.A. and will authorize recourse by the P.A. 0 injunctive relief and/or specific

performance, as well as to ali other legal and equitable remedies to which the P.A. may be entitled.

7.3 The P.A. and PHYSICIAN agree that in the event a court of competent
jurisdiction should determine that either the time of this covenant is too fengthy, and/ar the aréa
from which competition Is restricted is too broad, that they hereby stipulate and agree that the cout
may modify the limits of tme and area to the extent that the Court deems reasonable 5o that this
covenant shalt not be voided.

7.4 The P.A. shall be entitled to damages and injunctive relief against the
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and court costs shall be recoverable.

8. GENERAL PROVISIONS

8.1  Tofurther provide for disability income to the PHYSICIAN, the P.A, wil} uglize
the PHYSICIAN's prior twelve {12) months of adjusted charges for the purposes of determining
compensation to be paid the PHYSICIAN for up to a three (3) month period prior to the
PHYSICIAN peing eligible under the P.A.’s long-term disability coverage. In addition, thereto, the
P.A. shall pay the necessary premium costs in order that the PHYSICIAN starting with the fourth
month of disability shali be sligible to receive disability income under the P.A..’s disability program
in effect at the time of disability, and the P_A. shall further pay the premiums necessary in order that
commencing with the sixth month the PHYSICIAN shall be eligible to receive disability income
under any corresponding disabilicy program in effect at the time of disability. The total amount of
compensation continuation on the disability provisions for the PHYSICIAN shall be limited to the
three {3) months as herein provided for the PHYSICIAN. Any payments m;de by any P.A.
adopted disability plan shall not reduce any payments otherwise due the PHYSICIAN under any
other provisions of this Agreement,

8.2  This Employment Agreement is not assignable by the PHYSICIAN,

8.3 The PHYSICIAN and the P.A. acknowledge that an earlier Employment

Agreement dated November 19 , 19_9& between the parties to be no Jonger in force
and effect upon the effective date of this Agreement.

8.4 The PHYSICIAN agrees to be bound by the Articles of Organization, By-1aws
and Policies of the P.A. as may be amended from time to time.

8.5 ThePHYSICIAN warrants that he is free to enter into this Agreement without
any restrictions whatsoever.

8.6 Any notice required or permitted to be given under this Agreement shall be
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known address.

8.7  Any controversy or claim arising out of or relating to this Agreement, or the
breach thereof, shall be setted by arbitration in Indian River County, Florida. Arbitration shall be
governed by the rules of the American Arbitration Association, and the procedure herein set forh,
Three (3) arbitrators shall be selected to hear such controversies or claims. One arbitrator shalj pe
selected by the P.A. and one shall be selected by the PHYSICIAN. The third arbitrator shall pe
selected by the arbitrators. Any decision made by the arbitrators under this provision shall be
entered in any court of competent jurisdiction.

8.8 In the event either party is required to retain the services of an attorney o
enforce the provisions of this Agreement, the prevailing party shall be entitled to a reasonable
attorney’s fee together with costs incurred, including appeflate proceedings.

8.9 In the event notice of termination is given either by PHYSICIAN or P.A., then

from that date until cermination PHYSICIAN waives his rights to attend sharehoider and/or director

meetings of the P.A.

8.10 Upon termination of this Employment Agreement, PHYSICIAN agrees to
return all of his shares in the P.A. in return for amounts provided for in the Stock Purchase
Agreement entered into between the parties.

PHYSICIAN agrees to transfer alt of the common stock which hie owns in Gold, Vann
& White, P.A.. at the time of payment, to P.A. or to such entity or person as is designated by the
P.A. PHYSICIAN agrees to execute all documents reasonably required by the P.A. in connection
with the transfer.

8.11 Thisinstrument contains the entire agreement of the parties with respect to the
employment of PHYSICIAN. No prior or present agreements, or representations, either writcen oF

oral, shaft be binding upon any of the parties hereto unless incorporated and made a part of this
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unfess in writing, executed by the parties to be bound thereby. This Agreement binds and inures
to the benefit of both the P.A. and PHYSICIAN and their respective successors, heirs, and legat
representatives.

8.12 This Agreement and all of its provisions shail be construed according o the laws
of the State of Florida.

8.13 This Agreement and the terms hereof supersedes and overrides any agreements
or provisions of other agreements In conflict herewith.

8.14 It Is understood and agreed between the parties hereto that time s of the
essence of this agreement.

8.15 The masculine pronoun has been used throughout this Agreement but shall be
construed to mean the feminine wherever the context shall warrant. o

8.16 Legal Construction: In case any one or more of the provisions contained in this

Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, the

invalidity, iilegality, or unenforceability shall not affect any other prevision, and this Agreement shall

be construed as if the invalid, illegal, or unenforceabie provision had never been contained in it.
8.17 The PHYSICIAN shall have no authority to enter into any contracts binding

upon the P.A., or to create any obligations on the part of the P.A.
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and year first above written.

Witnesses: GOLD, VANN & WHITE, P.A.
f ’
CYLA 2 é?.dﬁ&itq- By: A"ﬂ/\m @M'%M
k J Arthur L. Gfaser, M.D.
,l President/Medical Director
%’-ﬂ/ Tuda;, ce
AstoPA. ¥
By:
As to Physician Howard T. Tee, M.D.
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The following items have been approved by the Board of Directors and you will be reimbursed for

properly documented expenses.

Expense Catepory

Automobile:
Lease Payment

Depreciation

Fuel

Car Phone
Repairs or warranty
License tax

Oil angd lube

Car wash
Insurance

Car phone charges
Tires and batteries
Tolls

Actual mileage

Continuing Education:
Repgistration fee
Airline bill

Auto reptal

Hotel bills

Meals

Entertainment;
Meals or recreation
charges

Office Supplies
Professional journals
Furniture and equipment
or lease thereof
Magazines

Professional dues

Amount Reimbursed

Lease payment x business
use percentage

Percentage allowed for
business portion

Amount spent x business
percentage

$0.30 per business mile for
aUtos not previously

depreciated, no_other auto
expense may be reimbursed

Actual, limited to $10,000
per year

Actual, limited to $10.000
per year. Actuai, iimited to
business use percentage.

Amounis incurred
Actual, limited to $10.000
per year.

Documentation Required

Submit beginning of year for
full year form 2106 page 2

Prior year or statement from
accountant.

Submit monthly or quarterly.
Copy of actual receipts
attached to expense
statement.

Mileage reimbursement form

Submit as incurred.

Actual receipts and if spouse
atiends reason for their
attendance

Submit monthly or quarierly
Actual receipts

Receipts submitted monthly or
guarterly

For entertainment purposes the IRS says that 2 "business associate” who may be entertained is_a person Wit
whom the taxpayer could reasonably expect 1o engage or deal in the active conduct of his PTOFﬂ‘-"_S“”t
Examples, are patients, suppliers, referring physicians, employees, agents, partners, or professional adv1sOrs

whether established or prospective.




THIS AGREEMENT, made this____~_ day of July - 19,98 by

and between Howard T. Tee, M.D. . hereinafter referred to as the “Stockholder™-

and GOLD, VANN & WHITE, P.A., 2 Professional Association incorporated under the laws of the Sate
of Florida, hereinafter referred to as the "Company”.
WITNESSETH:

WHEREAS, STOCKHOLDER shall receive 100 shares in the above corporation for a paid-in
capita! contribution of Six Thousand Seven Hundred Dollars and 00/100 ($6,700.00) for all shares of
stock; and

WHEREAS, the parties to this Agrecr'ncm believe that it is to their best interests 1o provide for
non-transferability and redemption of STOCKHOLDER's one hundred (100) shares, in the event of sale
orf the terminatioa of employment with the COMPANY.

NOW, THEREFORE, in consideration of the mutual covenants herein set out, the parties hereto
do hereby agree as follows:

1. No STOCKHOLDER shali, during the period of his employment by the COMPANY, sell
or dispose of his stock in the COMPANY without the consent of the COMPANY pursuant to the terms
of this Agreement, A legend to this effect shall appear on the Stock Certificate.

2. SHAREHOLDER shali pay the paid-in capital amount of Six Thousand Seven Hundred

Dollars {$6,700.00) on or before August 1, 1998 . Dayable in one installment.

LTERNATIVE PROVISION
2. SHAREHOLDER shall pay the paid-in capital amount of Six Thousand Seven Hundred
Doltars (86,700.00) in monthly instaliments of $558.33 for twelve (12) consecutive months.
3. If the STOCKHOLDER’s employment by the COMPANY is terminated pursuant 1o the
terms of STOCKHOLDER's employment agreement with (;.OMPANY, such STOCKHOLDER, his heirs
07/08/98
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he then owns in the COMPANY for STOCKHOLDER's original purchase price plus the amoyn;

attributable to any increase in the All Urban Consumer Price Index (CPI) when considering the year of
acquisition as the base year. Payment of the redemption amount shall be in the same manner a5
COMPANY was paid, i.e. in cash or 6ver twelve (12) months caléuiated consistent with the following
example. For example, if the STOCKHOLDER putchased shares for $6,000.00, on redemption he would
receive $6,000.00 plus the CPI increase from January of the year of purchase.

4, This Agreement shall be binding on the parties, their heirs and assigns, and may be
terminated or modified only by mutual agreement between them.

5. This Agreement shall be governed by the laws of the State of Florida.

6.  The parties agree that the amount of capital contribution and method of valuation and

repayment shall be reviewed by the Board of Directors of COMPANY annually.

IN WITNESS WHEREGQF, the parties hereto have hereunto executed this Agreement as of the day
and year first above written.

WITNESS:

Howard T. Tee, M.D.

As to Stockholder

GOLD, VANN & WHITE, P.A.

7 . ’
NS (HsderLos By: Mg Guassy ™
' / Arthur L. Glaser, M.D. '
President/Medical Director

(o htypitlr e deq e

&4 to Company
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STOCK PURCHASE CHOICE

I, Howard T. Tee, M.D. _, have selected the following option for the purchase of one

hundred {100) shares of Gold, Vann & White, P.A.

One instaliment of $_6,700.00_to be paid on or before _March 1, 1998 .

Twelve (12) consecutive monthly instaliments of $ 558.33 .

| hereby authorize the amount(s) as selected above to be deducted from my paycheck.

Signature Date

07/08/98




STATE OF FLORIDA
BOARD OF MEDICINE

IN RE: PETITION FOR DECLARATORY
STATEMENT OF HOWARD TEE, M.D,

A TEEN

CASE NO.:
Petitioner.

/

PETITION TQ INTERVENE FOR DECLARATORY STATEMENT

Pursuan! to Sections 120.565, Florida Statutes, and Rule Chapter 28-105 Florida
Administrative Code, Janet Anderson, M.D., petitions the Board of Medicine to inlervene with
and on behalf of Petitioner for a Final Order setling forth a Declaratory Staiement cn the facts

and law presenied in the original petition and herein, atlached as Exhibit "A”,
1.

Intervener, Janetl Anderson, M.D., is a physician hcensed pursuant to Chapter 45

8,

-2

Florida Statutes, (ME61810) and is practicing cardiology with Petitioner at 2300 Fifth Avenge

=
FL 329606. The office telephone number is {561) 567-7111 and the fax number is (561) 770

_::;.
S
o Rt
a2
© @
0589. Intervener and Petitioner are represented in this matier by undersigned counse! and = g
=
requests that ali correspondence and other communications related to this matier be conducied é
~-d
through undersigned counsel,
2.

The agency affected by this Petition is the Board of Medicine of the State of Fiorida

(hereafter the “Board of Medicine™. {ntervener joins Petitioner in seeking a declaration from the

Board of Medicine addressing the application of a specific statutory provision and a previous
final order over which the Board of Medicine has authority. The statutory provision upon which

this Declaratory Statement is sought is contained in Section 458.331 (1)(i), Florida Statutes. The

order being addressed is the Beoard of Medicine's Final Order in, In re Petition for Declaratery
PETITION FOR DECLARATQRY STATEMENT OF
HOWARD TEE, M.D,
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and the Board of Medicine's Final Order are attached herelo for easy reference as Composite

Exhibit "B".
FACTS
1. In 1889, infervener and Petitioner's multi-specialty group, Gold, Vann & White,

P.A. ("GV&W) entered into a long-term Management Service Agreement, as amended in 1992
and 1997 ("Managemenl Agreement”) with PhyCor of Vero Beach, Inc. (hereinafter 'PhyCc{r‘),
aftached as Exhibit “C". More important, in 1997, during negotiations and drafting of an
amendment to the Management Agreement between GVEW and PhyCor, Intervener was not
informed of the question of the Management Agreement's legality in regard to fee splitting and
its consequences since Bakarania.

2. On January 1, 1994, Intervener entered into a shareholder employment
agreement ("Employment Agreemen(”} with GV&W attached as Exhibit *D”. The Management
Agreement is incarporated inlo the Employment Agreement by reference and made a parl
therecf. On March 6, 1998, intervener entered into a Stock Purchase and Redemption
Agreement ("Stock Purchase Agreement”) effective retroactively to January 1, 1994, attached
as Exhibit "E". The Employment Agreement was amended on Oclober 14, 1896 and again on
February 2, 19938. Again, more specificaily, in 1999, during negotiations and drafling of
amendments to the Employment Agreement, neither GVAW nor PhyCor informed the Intervener
that pursuant to Bakarania the present Management Agreement might subject the Intervener to
disciplinary action by the Board of Medicine.

3. In 1998, Iniervener was appointed to the Board of Directors {(*Board™) of GVEW.
The Intervener resigned her position on November 21, 2000. Intervener notified GV&W of her

intention to join Petitioner in seeking a declaratory statement from the Board of Medicine in

PETITION FOR DECLARATORY STATEMENT OF Page 2 of 10
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regard to the legality of the Management Agreement. Intervener sought legal counsel, due in
par to Petitioner's concern ab.out'the legality of the management arrangement and possiblé
discipline by the Board of Medicine. On November 24, 2000, GVAW declined to voluntarity
lerminate the management arrangemen! and.notiﬁed Intervener that the Management
Agreement does nof viclate Florida law.

4. Intervener ahd Petitioner believe that the Board of Medicine's Final Order in in re
Petition for Deciarafory Statement of Magan L. Bakarania, M.D., 20 FALR 385 (1998),
expresses the Board of Medicine's application of Section 458,331 (1)(i), Florida Statutes, in the
factual circumstances such as those of Inlervener and Petitioner and that Intervener and
Petitioner believe that the Management Agreement beh;veen GVE&W and PhyCor is in violation |
of Section 458.334(1Xi}, Florida Stalutes, as interpreted by the Board of Medicine. GVAW and
PhyCor continue to asser thal the terms of the Management Agreemeni do not viclate Seclion
458,331 (1)i), Florida Stalutes,

5. Resolution of this matter wili have a significant effect on the manner in which
Intervener and Petitioner will conduct themselves in any future proceeding pursuant to the
Management Agreement.

6. GVAW consisls of a multi-specialty practice of approximately forty-four physicians
with a main clinic facility and satellite clinic in Vero Beach, Florida" and a satellite facility in
Sebastian, Fiorida. Intervener and Petitioner provided and continue to provide cardiology
services at the main clinic facility in Vero Beach.

B. PhyCor, Inc. ("Parent”), a Tennessee Corporation, was doing substantial business

Tin 198%. PhyCor of GVEW accomplished this through an assel purchase and assumplion of certain liabifiies pursuan! to the lerns
of an Asse! Purchase Agreemend, In additon, PhyCor and GVAVY entered inlo 2 Service Agréement whereby Phylor would provide
certain sewvices 10 GVAW.

PETITION FOR DECLARATORY STATEMENT OF Page 3 of 10
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in Florida as a practice management company engaged in the business of acquiring the assets
of and operating multi-specialty practices. A number of -their multi-specialty praclices have
repurchased their assets while others remain in litigation. Additionally, PhyCor, Inc. is and
remains the sole shareholder of PhyCar.

9. Pursuant to the various agreements that make up the practice management
arrangemen!, PhyCor purchased the assets of GVAW and took over the ownership of its clinics.
The Management Agreement specifically requires PhyCor to provide GV&W's providers, which
includes Inlervener and Petitioner, with appropriate offices and all supplies and materials
necessary for the successful operation of the multi-specialty practice.

10. In addition o and among other duties, the Management Agreement provides for
PhyCor to:

» negoliate, establish, supervise, mairitdin and administrate all contracts and
relationships with all insurers, national health care providers and payers, health
mainienance organizations, preferred provider organizations, exclusive provider
organizalions, Medicare, Medicaid and all other managed care contracts and managed
care payors,

» approve, disapprove, terminate, or amend any and all contracls or
relationships with managed care payers;

« design and implement an adequale and appropriate public relations program
on behalf of GV&W wilh emphasis on public awareness of the availabifity of services at
the Clinic, the cost of which shall be paid as an expense of the praclice;

» conduct all patieni billing and coliections;

» selannual capital and operating budgets which refiect in reasonable detail

PETITION FOR DECLARATORY STATEMENT OF Page 4 of 10
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ansicipateé revenues and expenses, sources and uses of capital for growth for the
operalion of the medical practice; and

¢ Order, purchase and provide necessary and requesled inventory and medical
supplies at cost to the medical practice applying PhyCor's purchasing standards. All
such cos!s being paid by the medical practice as operaling expenses.

11.  Pursuant to the Management Agreement, PhyCor may establish and maintain an
independent Practice Association {IPA) in which intervener and Petitioner and all other
providers in the medical practice would be members. The IPA, when established would be
managed by PhyCor or an Affiliate of PhyCor. [n addition, when esfablished, a separale
management agreement would be entered into which would provide for an additional
percentage management fee.

12. Pursuant to the Management Agreement, GVAW is required o provide medical
~ services only to PhyCor for a period of forty (40) years. Additionally, GV&W shali not operate or
provide a simitar health care facility within Indian River County, Florida or any location within a2
thirty-five {35) miie radius of the main Clinic facility. Moreover, the Intervener and Petitioner,
following termination of their Employment Agreement, while the Management Agreement is fuil
force and affect, is prohibited from praclicing cardiology anywhere within a thirty-five (35) mile
radius of main Clinic facility and fifteen (15) miles of any sateliite Clinic facility for a period of
eighteen (18} months.

13. The compensation provision in the Management Agreement requires GV&W
(intervener and Petitioner) to pay PhyCor no less than twelve percent (12%) for non-managed
care and twenty-five percent (25%) for managed care net Clinic patient and ancillary
professional fee component revenues, for a potential total of up to thirty-seven percent (37%) of
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the net fee revenues of the Clinic. Net Clinic revenues are defined in the Management
Agreement as monthly professional revenues, made up of patient and ancillary professional
fees, less monthly expenses of the Clinic. Monthly expenses of the Clinic include ali costs
generaled by PhyCor in the operation of the Clinics and its other Clinic related .responsibilities.
Nothing in the Management Agreement, the actua! praciice management arrangement, ties the
polential thirty-seven percent (37%) of monthly earnings from all sources of professional fees to
the value of the administrative services provided by PhyCor. It is clear and obvious that the
potential thirty-seven percent (37%) share of monthly eamnings is intended as PhyCor's
remuneration for bringing and enhancing revenues to the medical practice. Officers of PhyCor
have specifically represented to Petitioner and inlervener in lestimony obtained from outside
iegal proceedings®, which involved GV&W and PhyCor, that increased revenues derived from
practice growth were a direct resull from increased access to patients provided by PhyCor's
marketing and networking efforts, and would more than exceed PhyCor's poteniial annual thirty-
seven percent (37%) managemen! fee. {See Exhibit "F") PhyCor's eflorts in this regard relate to
oblaining and maintaining vanous third-party payor contracts and relationships that provide
patient referrals lo the medical practice and for the development of satellite sites for patient
care.
DISCUSSION
14, Section 458.331(1)(i), Florida Statutes bars physicians from:
Paying or receiving any commission, bonus, kickback, or rebate, or

engaging in any split-fee arrangement in any form whatsoever with a

T We specificaliy refer toGold, Vann & White, P A v_Allen P. Friedensiab, MD . Case No.. 38-0472CAZ2 (1838) noliced in the
“Voluntary Disclosure Stalement” submitted 10 the Board of Medicine by Howard Tee. M.D. and its attached Exhibils.
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physician, organization, agency, or person, either directly or indirectly, for '
patients referred to providers of health care goods and services, ...

15.  In Bakarania, the Board of Medicine delermined that a managemeni agreement
providing for the manager to receive, among other things, thirty percent (30%) of the
enhancement of the medical practice’s operating profits in retum for management services that
inciuded efforts o bring more patient referrals to the medical practice, is a violation of the fee-
spiitiing prohibition contained in Section 458.331(1){i), Florida Statutes. The Board of Medicine
determined that a physician's participation in such an agreement could subject him {o discipline
pursuant (o Section 458.331(1), Florida Slatutes.

16. In Intervener and Pelitioner's situation, as in Bakarania, the manager’'s costs and -
expenses are paid by the medical practice prior to the percentage split of operating profits and
the percentage split is not {ied in any way to the actual market value of the management
services provided.® In both Bakarania, and intervener and Petitioner's situation, a significant
portion of the manager's services aré direcied to increasing the number of patients coming to
the practice through marketing and developing other relalionships negotiaied, established, and
maintained by the practice management company.

17. When reduced o ils essential elements, the Board of Medicine’s previous final
order in Bakarania, fo;md that a management contract that required the management company
{o provide services that included usual and custofnary business management activities, such as
billing, clerical personne!, office maintenance, inventory supply, and payment of the practice’s

operating expenses, as well as addilional duties involving practice expansion efforts such as

1 1n applying §458.331(1Xi). Flarige Statuies, the Board of Medicing, in in re Reition for Declaratory Slatement of Jefirey
Femyhough, M.D.[Unpubiished) DON-BT-0332(Wovember 11, 1997). spedfically inclutied considerabon of fsir marke! value in
determnining its application.
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marketing, obtaining managed care contracts, creating referral networks and developing and
providing anciliary services could not also provide for the management company lo receive, in
retum for such services, a percentage of the medical practice's net revenues.

18. The basis for the Board's decision was based upon the concept that percentage
payments in returmn for practice expansion efforts, tha! either directly or indirectly rely upon
increased referrals of patients from the sources developed by the management company, would
violate the prohibilion against spitting fees, in any form whalisogver, with any organization or
person for patients referred to the health care provider, as set forth in Section 458.334{1)(i),
Florida Statutes.

19. The Board of Medicine, in Eakarania, reached such a conclusion. in Bakarania, the
Board of Medicine concluded thal percentage arrangements between medical practices and
practice management companies result in violation of the respective slate laws that prohibit fee
splitting. In this specific setting, it is the existence of the practice managemen! company's
interest in the increase in practice revenues in conjunction with the practice management
company's control of referral sources, ancilfary sources, billing and collection services, practice
networks and other integral aspects of the practice's business decisions, that leads to concerns
about illegal fee-splitting.

20. The Board of Medicine and the OIG* has reached the conclusion thal such
percentage arrangements between medical practices and practice management companies
resull in violation of the respective state and federal laws prohibiting fee splitting. In beth
settings, it is the existence of the practice management company’s interest in the increase in

practice revenues in conjunclion with ihe practice management company's control of referral

4 Advisiey Qpinian 98-4 issued by the O1G and atached as Exhibit "G",
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sources, billing and coilection services, practice networks and other integral aspects of the
practice’s business decisions, that leads to concerns about iitlega! fee-splitting.

21.  inthis case, the relationship between GV&W (intervener and Petitioner’s
praclice) and PhyCor, entitles PhyCor 1o receive up to thirty-seven percent (37%) of intervener
and Petitioner's revenues generated from professional fees (less specific expenses) in return for
administrative services that include, billing; collections; ancillary services; marketing;
negotiating, obtaining, supervising, maintaining third-party payor contracts, and when available
in and around Indian River County, managed care refationships; and to establish a provider
nefwork in which {nfervener, Petitioner and other clien! medical providers participate. These
characteristics described in the relationship between GV&W (Intervener and Petitioner} and
PhyCor, appear lo be identical lo those found in Bakarania to be prohibited by Section
458.331(1){i), Florida Statutes. .

CONCLUSION

WHEREFORE, Iniervener, with and on behall of the Petitioner, seeks a Final Order of
the Board of Medicine stating whether or not the practice management arrangement described
herein is in vioiation of Section 458.331(1¥i), Florida Statutes and the Board of Medicine's
interprelation and application of that statutory provision as set forth in the Board of Medicine’s
Fina! Qrder in Bakarania. Based on the Board of Medicine's determination in the instant petition,
both Intervener and Petit.ioner will be able lo more appropriately determine their best course of
aclion in reaching an acceplable resolution relating to the present practice management
arrangement between GV&W and PhyCor withoul craaling further parsonal risk of disciplinary

action by the Bqard of Medicine.
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inlerpretation and application of that statutory provision as se! forth in the Board of Meda’cine'e;
Final Order in Bakarania. Based on the Board of Medicing's determinalion in the instant petition,
both Intervener and Petitioner will be able lo more appropriately determine their best course of
action in reaching an acceplable resolution relating 1o the present practice management
arrangement between GV&W and PhyCor without creating further personal sk of disciplinary

action by the Board of Medicine.

Respectfully submitied this 2x

L —m

Robert Rappel, D.O., J.D.
Florida Bar No.:0015156
Craig M. Rappel, Esquire
Florida Bar'No.; 0752428
Richard B. Wingate, Esquire
Fiorida Bar No.:0383686
RAPPEL & RAPPEL, P.A.

5070 Highway A1A, North

Suite 221

Cak Point Professional Center
Vero Beach, Florida 32963-1216
{561} 231-7223

(561} 231-8824 (fax)

e-mail. rappellaw@pdmnet.com
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EXHIBIT “A”




STATE OF FLORIDA
DEPARTMENT OF HEALTH
BOARD OF MEDICINE

iN RE:

Petition for Declaratory
Statement of
Howard Tee, M.D.

PETITION FOR DECLARATORY STATEMENT

Pursuant to Section 120.585, Flonda Statutes, Petitioner, HOWARD TEE,
M.D. (the "Petitioner”™), by and through undersigned counsel, petitions the Board
of Medicine for 2 Declaratory Statement and states:

1. The Petitioner is Howard Tee, M.D. For purposes of this Petition,
Petitioner's address is that of undersigned counsel.

2. The govemmental entity affected by this Petition is the Department
of Heaith, Board of Medicine (the “Board"). The statutory provisions on which this
Declaratory Statement is sought are Sections 458.331{1)}g). 458.331(1)(}) and
817.505, Florida Statutes.

3. Petitioner's multi-speciaity group medicai practice (the “Practice”)
entered into and participated in a long-term Management Services Agreement
and an Amended Management Services Agreement (collectively the

“Management Agreement”), with a praclice management company {the
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*Company™}. {attached as Exhibit "B", Page 1) The Practice consists of
approximately forty-four (44) multi-specialty physicians,

4. The Petitioner entered into a non-sharsholder employment
agreement on November 19, 19986; however, the Petitioner did not actually begin
empioyment uptii February 4, 1997. The Petiticner became a shareholder of the
Practice on July 8, 1298, effective February 1, 1958 and entered into a
Stockhoider Employment Agreement (“Employment Agreement”) (attached as
Exhibit *C", Page 1), during said participation in the Management Agreement.
The Employment Agreement incorporated the Management Agreement by
reference. During the formulation of the Employment Agreement, the Petitioner
requested but never received a copy of the Management Agreement,

5. On or about August 2000, the Petftioner became aware mainly
through outside sources that the Management Agreement entered into by the
Practice may subject the Petitioner to disciplinary action by the Board of
Medicine. In addition, the Petitioner obtained a copy of a July 17, 2000 Advisory
Bulletin from the Florida Medical Association {attached as Exhibit *A™). The
Petitioner, concerned with his reimbursement arrangement and the possible
issue of a “split-fee” arrangement with the Company discussed the concemns of
the arangement with the Praclice Executive Director. The Petitioner again
requested a copy of the Management Agreement and his request was again
denied. On September 5, 2000, the Petitioner sought legal counsel.

Approximately two weeks after seeking fegal counsel, the Petitioner came into
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possession of a copy of the Management Agreement from a fellow Practice

physician.

6. The Transaction Documents, which includes the Management

Agreement (attached as Exhibit “B") and the Employment Agreement -

Stockholder {attached as Exhibit “C" ) contaihs the following relevant provisions:

a.

The Company is the sole and exclusive agent for the
administration and management of the Practice. (B, Page
11} The Company is required to provide certain
management services, including, but not [imited to, practice
expansion and increasing profits and revenues through
advertising. coordinaling managed care relationships (B8,
Page 13, 5.5(h)), patient fee: schedules, strategic planning,
ancillary services to which the Practice’s physicians may
refer and other management services.(B, Page 8-10, Articie

4 and 5.1) The Company determines the amount of capitai

o be invested annually (emphasis added) in the Practice

and specifically contrals the profit margin (emphasis added)

for the Practice. Moreover, the Company determines the
form of capital to be invested. (B, Page 11, 5.2)

Other management services include the establishment and
maintenance of credit, billing and collection policies and

procedures, advise and consuit with Practice regarding the
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fees for Professional Services provided by the Practice,
provide all services relating to the billing of patients,
insurance companies and other third party payors on behalf
of the Practice and other management services as
requested by the Practice. Additionally, the Company
designs, supervises and maintains custody of all files and
records, which relate to the operation of the Practice,
inciuding but not limited to accounting, biiling, patient
medical records and col;ectlon records. {8, Page 12, 5.5(b}}
The Company established and is administering accounting
procedures, controls and systems to provide financial
records and books of account relating to the operation of the
Practice. Ali financial affairs are prepared and maintained in
accordance with the Companies routine accounting
practices. Additionally, the Company established, maintains
and monitors procedures and policies for the timely filing and
retrieval of all medical records generated by the Practice. (B,
Page 13, 5.5(H)

The Company also pravides certain operational services to
the Practice, including the employment of personriel,

adminisiration and support in addition to providing the

facilties, equipment and supplies as an agent for the
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Practice. (B, Page 13, 5.5(d), Page 14, 5.7)

The Company controls all advertising, other marketing
services and public relations, the cost of which is inciuded in
the Practice expenses. (B, Page 9, 4.2.3; Page 10, 5.1)

in addition to the reimbursement of advertising and
marketing. the Practice must reimburse the Company for
Practice expenses ("Expenses”) and a Service Fee. First,
the Practice must reimburse the Expenses, which consists
essentially of ali direct and indirect expenses incurred by the
Company in the provision of the management and
operalional services to the Practice. The Expenses also
inciude all salaries, beneﬁts.and other direct costs of all
employees, with the exception of Technical Employees,
which are the responsibiiity of the Company, and other
employees, who are not professional employees, of the
Practice at the clinic. (B, Page 20, 8.1(a)) Second, the
Practice must pay the Company a monthly Service Fee,
which is a percentage of the Net Practice Revenues equal to
twelve percent (12%) for the term of the Agreement. (B,
Page 20, 8.1(b)) The Practice’s net income includes all
income derived from the revenues generated by or on behalf

of the Practice or its physicians as a direct result of
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professional medical services fumished o patients, ancillary
services provided to patients, pharmaceuticals and other
medical supplies sold to patients and other fees or income
generated in an inpatient or outpatient setting, regardiess of
the source, less Clinic expenses.(B, Page 20, 8.1(b)
Additionally, there is a Managed Care Service Fee of twenty-
five percent (25%) of all additional Managed Care payments
plus, should an independent Practice Association (“IPA”} be
established for the Practlice, an additional management fee
will be provided to the management organization.(B, Page
15, 18, 5.12(a),{b)} Thus, the Service Fee distribution is a
direct percentage of the total profits generated by the
Practice, which includes a;I profits generated as a result of
the Company’s marketing and management efforts,
supported totaily from all sources of the Practice’s
physician’s revenues.

7. Section 458.331(1), Florida Statutes sets forth a fist of acts or
omissions for which the Board of Medicine may take disciplinary action against a
physician's license. More specifically, the fist includes Section 458.331(1 Xi),
which prohibits “{playing or receiving any commission, bonus, kickback, or
rebate, or engaging in any split-fee arrangement in any form whatsoever with a

physician, organization, agency, or person, either directly or indirectly, for
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patients referred to providers of health care goods and services . . ." Petitioner is
concemed that the arrangement provided for in the Management Agreement
violates this prohibition, i.e., the percentage payment is not related to- the cost of
management services provided (the Management Agreement requires the
Company's direct cost for the manag‘ement eipenses and Expenses {0 be
compensated from the top of the revenues) and that the Service Fee covers a
percentage of the revenues from all services, whether performed inside the
physician’s clinic or in a hospital, particularly in light of the Board of Medicine’s
decision in In Re: Bakarania, 20 FALR 395 (1298), affd without opinion, 737
S0.2d 588 (Fla. 1st DCA 1998). In In Re: Bakarania, the Board of Medicine's
decision concemed a group of physicians who were {o pay management fees
from the group’s revenues to a management company that had no correlation to
the actual cost of providing management services and appeared {o be provided
simply to compensate the management company for management services
intended to develop more “patient referrals” for the group. The present
Management Agreement contains similar terms similar to those described by the
Final Order of the Board of Medicine. Moreover, the Company adopted the
statement of the case and facts provided by Phymatnrix before the First District
Court of Appeal.

7. Section 458.331(1)g), Flonda Statutes, states that a physician may
be disciplined for *[flailing to perform any statutory or legal obligation placed upon

a licensed physician.” Petitioner is concemed that he is subject to discipline by
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the Board of Medicine for the failure to perform a statutory cbligation placed upon
him by engaging in a split-fee arrangement with the Company.

8. In light of the statutory prohibitions against fee-splitting and the In
Re: Bakarania Decision, Petitioner requests that the Board of Medicine issue a
Declaratory Statement advising the Petitioner as to whether he is subject to

discipline for participating in and continuing to participate in the Management

Agreement.

" e

Robert Rappel, D.O., 4.D.
Florida Bar No ;0015156

Craig M. Rappel, Esquire

Florida Bar No.: 0752428
Richard B, Wingate, Esquire
Fionda Bar No.:0383686
RAPPEL & RAPPEL, P.A.

5070 Highway A1A, North

Suite 221

Qak Point Professional Center
Vero Beach, Florida 32963-12186
(561) 231-7223 :
(561) 231-8824 (fax)

e-mail: rappellaw@pdmnat.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that an original and one (1) copy of the
foregoing Petition for Dectaratory Statement has been served via United
States First Class Certified Mail, Return Receipt Requested, Postage
Prepaid, upon: State of Flarida, Department of Health, Program
Administrators Office, 4052 Bald Cypress Way, BIN-CO3, Taliahassee,
Florida 32399-3253 (Receipt Number: 7000-0520-0025-5697-0323), and
to the Office of Attorney General, Collins Building, Roormn 324,
Taliahassee, Florida 32308 (Receipt Number: 7000-0520-0025-5687~

0316), this 9" day of November, 2000. ¢~

—

i T ———
Robert Rappel, £.0,, J.D.
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Florida Statutes 2000 / Chapter 458/ 458.331 Grounds for disciplinary action;
action by the board and department.

458,331 Grounds for disciplinary action; action by the board and department.—

(1) The foliowing acts shall constitute grounds for which the disciplinary acticns specified in
subsection {2) may be taken:

{2) Atlempting to obtain, obtaining, or renewing a license to praclice medicing by bribery, by
fraudulent misrepresentations, or through an error of the depariment or the board,

(b} Having a license or the authority to praclice medicine revoked, suspended, or ctherwise
acted against, including the denial of licensure, by the ficensing authority of any jurisdiction,
including its agencies or subdivisions. The licensing authority's acceplance of a physician's
relinquishment of a license, stipulation, consent order, or other setilement, offered in response to
or in anticipation of the filing of administrative charges agains! the physician’s license, shall be
constreed as action against the physician's license.

{c) Being convicted or found guilty of, or entering a plea of nolo coniendere to, regardless of
adjudication, a crime in any jurisdiction which directly relates to the practice of medicine or to the
abiiity to practice medicine.

{d) False, deceptive, or misieading advertising.

(e} Failing to report to the department any person.who the licensee knows is in violation of
this chagter or of the rules of the depariment or the board.'A treaiment provider approved
pursuant 10 5. 456.076 shall provide the department or consultant with information in accordance
with the requiremenis of 5. 456.076(3), {4). {5). and {6).

{f) Aiding, assisling, procuring, or advising any unlicensed person o praclice medicing
conirary to this chapter or {0 a rule of the department or the board.

(g} Failing to perdorm any statutory or iegal obligalion piaced upon a licensed physician.

th)y Making or filing a report which the licenses knows 1o be faise, intentionally or negligently
failing 1c file a report or record required by state or federal law, willfully impeding or obslructing
such filing or inducing ancther person to do so. Such reporis or records shall inClude only those
which are signed in the capacity a3 a licensed physician.

()} Paying or receiving any commission, bonus, kickback, or rebate, or engaging in any
split-fee arrangement in any form whatsoaver with a physician, organization, agency, or person,
either direclly or indirectly, for patients referred to providers of health care goods and services,
including, but not limited 16, hospilals, nursing homes, clinical laboratories, ambulalory surgical
ceniers, of pharmacies. The pravisions of this paragraph shall not be construed to prevent a
physician from receiving a fee for professional consuftaiion services.

{j} Exercising influence within a patien!-physician relationship for purposes of engaging a
patient in sexual aclivity. A patient shall be presumed to be incapable of giving free, full, and
informed consent {o sexual activity with his or her physician.

(k) Making deceptive, untrue, or fraudulent representations in or related o the practice of
medicine or employing a Vrick or scheme in the practice of medicine.

{1) Soliciting patients, either personally or through an agent, through the use of fraud,




STATE OF FLORIDA
BOARD OF MEDICINE
Fizil Ot No. DOR-GT0m3 D) - 1 5 - G 7
. FILED -
- M . P
TVRE: THE PETTTION _ Aoy CLIRg
FOR DECLARATORY N Q a
STATEMENT OF - : 2.
MATANT BANARAMIA M,
/
FINAL ORDER

1228 CAUSE came ‘ocfor; the ch of MeEdire (hereinalier Board) pursuant to
§120.565, Florde Stties, and Rule 28-105, Florida Admizistradive Code, on October 17, 1997,
for tke purzose of considering the Petition for Declaratory Stafeent (aftached as Exhibit A)
filed or behalf of Magan L. Be_ka:";_w:ia_' MD. (be:einz'ﬁe: Petitjoner). Having cozsidersd the
pettor, the argumeants submitied b}lf covmsel fo;P&ﬁfjcnc:, and being otherwise flly advised in
the preisas, the Board makas the following Sncings 2nd corclusiors.

PROCEDURAL MATTERS

Several incividuals and eqiitie imterested in the cireumstances described in this petdon
moved 10 irtervene in the matier before the Board.! Each Imtervener agreed to adopt the stated

facls zs set forth in the Pesition and 2ach Interveaor was permined tojci_? s a pany,

"There were pumerous olker motions Gied by the various partics secldng to intervene.
Dr. Goldrman's and Phymatix’s Alternative Petition for Declaratery Statement was withdawr,
Tte Petirions for an adminicative heasing 1o resolve disputed issuss of material faci were decied
as being andtheseal 10 a declarntory statement and sof authorized pursuant to the Unifarm Rules
of Procedurs as cociSed at Rule 28-105.003, Ficrida Administrative Coce. Dr. Goldmazn's and
Phymeazix’s Metion for Anoraeys Fess was wikdrawa.

*Two entittes, Phymarix sné Medpartners wee granted leave to intervene through
physiciams with which they have empioyment o cootractual relationships. Without those
Lccased plysicians peither of 1hese eatiis would have been grazted interveaar status.

Rt



2 'Tze Cormpany is 'eqtn:c*‘ % prwde geaeral management services, mcluding
but pot lirited to, praciice exparsion. The agreement somtemplares achieving such c’x‘pansion by
developing “relationships and afliatians with other physisiars and othes specialists, hospizals,

getwerks, haalth maintenance orgerizatiens, and yrémd provider organizations.” The

Crommrmms jm wVan : - ivrale T L P ~alr T —
Company 18 2loe regied o atiompt to develcp a by Fovider zetrnrds in the o

pracice’s servics arca and to incorporate the group pretics Ito exdsiag petwerks, Cther
geneta management services required of the Cormpeny Include staegic placing, coordinating

managed caoe relztiorships, eoreulting with regard to fee schediles, and other management

services as Tequested by the group practics.
b. The Compeny is required eiso to provide opsztional serviess including
e=ploying pemsennel providing facilitiss aed equipment, 2:sisdng i developing aacillary

services, beokkesping, biliing, collesting, and financial reporting,
’ ¢. The Cozmany may 21se provide wnspecifed ancillary senvices to which the
group practice physicians may re:'c:.

d In retue, the group practice is required to pay thres separate fees Firstisan
operzlions fee whick is equivalent lo the actual expease incurred by the Company in the
provision of e operational services p:ondc.d for the group practice. Secondisa a:ac:al
traszzement fee In the amourt of $450,000.00, paid moually to the Corbpany. F inaﬁy, the

gou practice is reguired 10 pay an anaual periormance fee equal 10 30% of the group practics’s

ne: inesme each year?

*The group practice’s net inecrze is defined (n the agreament as aﬂ of the revenue’s
czerzizd by or on behalf of the group prectics o its ph,m fan members “as a result of
professiona! medical serices Furiched to patiezts, acelllary se=/ces provided 10 patiea
preTmzceuticals and other jtems or sup Dles sold to patieats and other fees gr [peome genc'a'-d




e To addition, the group ractice will =11 the assets of the group practice to the
Compary and the group practics will then lease back those assets for da;'.‘.y use by the group
prectice. Atthe temaination of the manzgement agrement, (oe group prectce will buy back al
Ofm‘wtfspmmmafomdasdfnnhbtbcam |
€ Pattiioerisscnoms
violaZon of §458.331(1)(), Fiodda Stahstm.,. and the Board's position oz split-fees as éxpmssed

in, In ve the Pegrion for Declaatory Sutement of Gary R, Johgson and the Gresn Clinis, 14

FALR 3535, (Guly 11, 1992). Pettone is also concermed ebom the prohibitions ses forth fn
§817.505, Florida Statces,
7. Tals petitior was notized by the Boxrd in Val. 23, No. 34, dated Angust 22, 1997, of

the Florida Administrative WesKly (p. 4471).

CONCLUSIONS QF LAW

1. The Board has jurisdiction over this m:ztw purseant 1o Secon 120.565, Florida
Statutas, and Rude 28.105, }'Joédz Administrative Code.

2 The Petiticn Sled in this caomse is in scbemntial compiiance with the provisions of
Sectioz 120.565, Fiorida Swmutes, and Rule 28-103, Fiozids Adminiszative Code. The Bowd is
awzre of the prohibition ageing venga dﬂaraiory stafement as a vehicle for the ad’option of
broad 2gezcy palicias as discussed in Agengy ;ﬁtﬁﬂ' 0k Care Adminisimtion v, Winge, 657 Se.

241231 (Fla 1st DCA 1957), axd Figridz Qntometric Association v. NPR, Raard of Ontcianmy,

..izen inpateat or outpatient sciting” regerdless of the sowrce, less the coerations fae, the
maczgement fes, and an amount that approximately equals the group pracdes’s profits prior to
extering into the agreement



567 S0.2¢ 928 (Fla 15t DCA 1990). Some of the Intervesors bave suggested that because other
liceaseas have chosen to enter contracts similar to the one that is the ba,sis‘ of this Petitior, that .
the Board’s ruling on this Petition would be more pproprile if done in the form of fule making,
I response the Board potes thas Se:::ic.n 120354, Flenda Sm, requires that each agené

. .
F‘-_Q—-a:: i::-.:::::;:.d: SL- 1 b\:a.!...-—l e oreye o N3

nracticahla This Derliratary
g El

Strement addresses only the specifc facts set forth in this Fet'tion arnd is not izteaded 1o be 2
gezeral siztement of policy av;d therelore doc.s not mest the statctory defnition of 2 rule,
However, even if this Declaratory Statement wers to have 2 general zpplicazicn to licsasees of
the Board, the Board is being asked this partculzr quastion for the &rst thme in this Petition and
finds that it would be neither feasele por practicable to enter into nilemnaking on this iss..te 2t this
time. The Boerd also notes that with the cuxzent statis of the law ﬁc?:.x'bidng agencies from
adopting rules based solely ox the rezsonableness or nesessity for such rules end requiring
instead that a3 apency have a specific stanrtory directive ;“ar such rulemaking as set forth in
Section 120536(1), Florida Statirtes, it is not clear that the Board would have the autherity to
adept rules addressing the same issues set forth in the Petition.

3. Section 458.331(1)(1), Florida Statutes, provides in periineat part that it is grouzds for
disciplinary acdon by the Board it a Ec:ns::‘is_'

Paying or receiving any cormmissior, beaus, Kekback, or rebate, or céxga.glng in

22y split-fe< arrangement in any form whatsoever with a poysician, orgzaizades,
2genty, or persop, sither dizestly or indirectly, for patients refecred to providers of

Sib-jaley L) e

health care goods and servicss, . . -

4. Secdon 817.505(1)(2), Floridz Startes, provices in pertincat part Gar it is uclawdil
{cr eny person, including.a health care provider, to:

Offer or pay any commission, bozus, rebate, Kiekback, or brite, directly or



indlireztly, in cash or in Xind, or engags in my split-fee azangement, in any form

whatsgever, to induce the refermal of patients of paunage from 2 health care

provider or health care faeiliny;

5 Ina dcczmaf-& statemext isseed on Faly 11, 1992; the Board interpreted
§45 8.:31(1)(‘) Fionc‘.a Sm:u 25, 16 prot:‘bn am zrangenet whereby a clinic retelns a specifed
petientage (54%) of the nhyeician's hillinoe vrithomt reourd 15 the cos, of providing services by
the clinic to the physician and without regard o whether the bliings are for services pe-fcrmed
by the physician ir or out of the clinic. Green ngra

§. Inaczord witk s previous decision in Graes, the Board concludes that this agrecment,
which regulres Petitioner or Petitoner’s -g:ou_o prectics to pay a specifisd percentage of their pet
iccoe withoutregard 1o the cost of pn.m'ding services supplied by the Compary, and without
regazd to whether the incorme is from services performed either by Petitituer or under
Peddorner’s supervision or direction is a spli-fes arangement that is in viclation of
§438.331(1)(3), Florida Statutes.

7. Furthermore, pavimeat of fess to the Company, that are besed upor reverue generated,
at lezst in pam tecause of the refasrals the: the Cortpany I:a.» helped to geacrale is a violaﬁor.i of
§458.331(1)(0), Flotida Statutes, Although paymedt of ateasonzble flat fee in returs for t
provisior ¢f managsment sg:‘vice.s; including prz‘cticc enhancement, is appropriate and aliowadle
wader Florida law, pavment of a pereentege of the revegus the manazernest services .and practee

extancement generate is cot vermisyibie. In coraing to this conclusion, the Board s aware of th

line of cases Gom the Secord Dismict Cowrof Appeal i Florida' wh;c.x have sct forth that

‘Practice Manzgement Asscciates v, Qrman, 614 50. 24 1155 (Fla 26 DCA 1353);
Prmetics Marasement Assacisies v, Gulley, 618 8o, 24 259 (Fla 2d DCA 1993); and Praciice

Maragemert Associates Inc, v. Bitet, £54 So. 2d 966 (Fia 26 DCA 19953).




conwacts with a mamgerment company that call for payment of either a £at fee or a specific
peseentage of gross ncome, which ever is greaer, are not traditional fes-splitting and therefore
do not viclate the fes-splitting prohibition contained in many of Florida's practice acts régulating

bea'th care professinnals.? The Bozrd eoncludes that these cases are distinguished by both faet

.
e
=g

2nd law, Factmlly snsk of thoes conae i=valyved smomamement sarvices, burt 61 dentify ac an

X

ctlgafor of the m:.*;agcz:'}s:'at meu'; ,_;yiacﬁvity that could be construed as p;'c‘-':'ding mare
extzzsive refezals of par;cn:.s. The agresment in this sftuetion specifically requires the company
o create a physicias provider network; develop relzrionships and affiliztions witk other
Payeicizn provider petworks; develop 2nd provide ancillary serviess including pharmacy,
Jatoratery, 2nd diagnostic ;erdcaz; ard evaluats, n¢3‘0f53—f3~a and adminisier maraged care
conmacts, Each of these a,c:.:’.vi:ie-: is imvolved is the develogment of a greater number of patien
refemels to Petifioncy’s praciice® As a;m.a:‘.a of law, the cases in e Secend Distict Couwrt of
Arpreal 2ll predated he chislanifc's 1556 ezactment of be Paticat Brokaring Act at §317.503,
Floridz Statutes. Although the Board does not choose 1o interpret the epplication of §817.505,

Tloridz Statutes’, ft is clear that the Lagisiature intends that payment of fees or other

| 'Ezck of the c2sas in the Sccond District Couxt of Appeal invelved Tanguage in the
Chiropractic practice act that is virheally ideptical to the Janguage set forth In §458.331(1 (i),
riordz Swatutes, |

“Tne thirteey Iniervepor prysicien members of the graup practice Pelitioner is
coztezmplating faining Brought 1 the Boasd's attention the case of Licherman & K M T,
S.C.v. Desnick, 614 NE. 2d 379 (M. Apo. 1 DCA 1993), & which the Illinols Cour of Aggezls
rejected the Florida Distiet Cour’s interpretation of the Iinois law at issue in the seminal case
in Flerjéa's Second Diswiet Court of Appeal. The Minois court found thal the praciice descrized
in the Fiedds cates would violais the fes-splitting provisiens of Ilineis faw.

It was suggesied by some of the Istervenors that ihe Board does not have jurisdicdan 2
intarprer 2ad apply the provisions of §817.505, Fiorida Swrutas, because I is a eriminal suarute
and not within the purview of tae Board The Beard acknowledges 2nd agress with that

-



rex:uneration directly or indirectly refated to the refiaral ofpaﬁcm.: to bealth care providess is no
loages to be permined in Florida Furthemmore, the Board notes the similarity in the lenguage
a=d apparent imest between the provisions in §458.3311)(), Fierida Statites, and §817.505,
Fiorida Statntes, Clearlv, any licences c:anviczcd purssant to §317.503, Floridz Statutee, would
be subject 1o dealpline by the Board mommare iz 5452 33101V2), Florida Sratiees,

8. This Final Order resparnds only to the speciic facts set forth azd spacific questions set
ford by PetiSener in his Pesicion for Declzalory Statament. The conclusicrs of the Board are |
Wit regard 10 the spesific starutory provisions zddressed and show!d not be ioterpreted as
commentng op whether the p*;opos:ﬂ fazts may or may Dot violate othex provisions of Chanter
4358, Florida Statutes, or other related obligations pleced or physicizns in Fiedda Furtheraare,
this Dazlaratory Statement is not a nuling oo the legal validity or enforesahility of _t.he descibed
conract or any similar contract betwssr a physician of physicies group and a practice
mezzgement company. -

WHEEREFORE, the Board hereby finds that imder the specific fzcts of the petidor, 2¢ ser
ford zbove, the c,ontm:n;a.‘ armeagement éesmlbﬁ-by Petticner Is prokitited pursuant o
§458331(1)(D), Florida Statures, and declines to address the application of §317.505, Flonida

Shutes, through §458.331(1)(g), Florida Starutes.!

DONE AND ORDERED this 3 ’\J dey of Nevewgere 1597

arzumest and therafore is not providing au interpretation of the 2pplication of that particula
sy provision

*Secicr 458.331(1)(g), Floridz Statures, provides for discline agairst the Licenss of any
physizian who fails to perfonm 2py stamutery or legal obligation placzd upen a licensed physician.
The Board does nei believe thar a reasosable reading of this secdon woul? provide 2 basis for
inte-pretiaz and applying §317.505, Floida Stantes.



BOARD OF MEDICINE
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EDWARD A. DAUER, M.D.
CHARMAN

NOTICE OF RIGET TOIDICIAT RRVIEW

APARTY WEOIS ADVERSELY AFFECTED BY THIS FINAL ORDER IS
ENTITLED T0 JUDICIAL REVIEW PURSUANT TO SECTION120.68, FLORIDA
STATUTES. REVIEW PROCEECINGS ARE GOVERNED BY TFE FLORIDA
RULES OF APPELLATE PROCEDURE. SUCHE PROCEEDINGS MAY BE
COMMENCED BY FILING ONE COPY OF ANCQTICE OF APPEAL WITH TEE
CLERX OF THE DEPARTMENT OF EEALTH AND A SECOND COPY,
ACCOMPANIED BY THE FILING FEES REQUIRED BY LAV, WITE THE
DISTRICT COURT OF ADPEAL IN TEE APPELLATE DISTRICT WAERE THE
PARTY RESIDES OR THE FIRST DISTRICT COURT OF APPEAL. THE NOTICE
OF APPEAL MUST BE FILED AS SET FORTH ABOVE AND WITEIN TEIRTY (30)
DAYS OF RENDITION OF THIS FINAL ORDER

CERTIFICATE OF SERVICE

IFEREBY CERTIFY feat a tue and correct copy of the foregeing Final Order has been
furnisted by U.S. Mail to, Chasies A. Buford, Fsquire, 2560 Gulf to Bay Bivd., Suite 300,
Clearwater, Floridz 33765, and 10 Alan S. Gassoan, Fsquire, 1245 Court Stres?, Suite 102,
Clearwater, Florida 34616, Couns:cl for Peitioner and for the thirtees igtervenor physician
‘m:::-".bcrs of Access Medj:c?j, Inc.; and w Micazz2] J. Chexiga, Esquire, 101 E. College Aveaue,
'Pos:t OSce Drawer 1323, Tallahaesee, Fiorida 32302, Counsel for Inwrvezors Dr. Goldman 2nd
Phymatrix; and to Craig B Semita, Esquize, NasionsRenk Building, Taird Fleor, 3600 Nerk

Federa! Highway, Fr Lauderéale, Florida 33308, this _dayol )

1967
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AMENDED CERTIFICATE OF SERVICE

I FERTBY CERTIFY thar a true and correct copy of the forzgoing Order has bezp prc.vid;d
by ceriified mafl to Magan L. Bakaraniz, M.D., 320 Oeicielé Drive, Sui= A, Brarcon, FL
33511-5706, Charles A. Buford, Esquire, 2560 Gulf to Bay Blvd., Suite 3CC, Clcam'atc:._ FL
33765, Alan S. Geoesman, Escuire, 1245 Court Sgeer, Suite 102, Clearwater, FL 34616,
Counsel] for Peritioner and for the thirteen Intervenor physiciaz members of Access Meiici!,
Inc.; to Michael I. Chenjga, Esquire, 101 E. College Aveaue, Post Ofice Drawes 1838,
Tallahzsses, FL 32302, Counsel for Interveasss I?r. Goldman apd Fhymamix, and to Craig K.
Sgith, Esquirs, NationsBark Buiding, Third Floor, 3600 North Federal Highway, F.
Landerdale, FL 33308 at or befere 5:00 pm., this - /L?l-;( day of

JM,’— . 1997,

!/2’%’ /S N |
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PHYCOR OF VERO BEACH, INC.

AMENDED AND RESTATED
SERVICE AGREEMERNT




PHYCOR OF VERO BRACH, INC.

AMENDED AND RESTATED
SERVICE AGREEMENT

THIS AMENDED AND RESTATED SERVICE AGREEMENT dated as of
January 1, 1997, by and between PHYCOR OF VERO BEACH, INC., a
Florida corporation ("PhyCor”} and GOLD, VANN & WHITE, P.A., a
Florida professional association ("GVW®).

RECITALS:

WHEREAS, GVW is a multi-specialty group medical practice
in the Vero Beach, Florida area which provides comprehensive
professional medical care to the general public; :

WHEREAS, PhyCor is in the businegs of manag%ng medical
clinics, and providing support servicea to and furnishing medical
practices with the necessary facilities, equipment, personnel,
supplies and support staff;

WHERERS, GVW desires to obtain the services of PhyCor in
performing such management functions so as to permit GVW to devote

its efforts on a concentrated and continuous basis to the rendering
of medical services to its patients;

WHEREAS, effective January 1, 1983, PhyCor purchased
certain agsets and assumed certain liabilities of GVW pursuant to
the terms of an Asset Purchase Agreement, and PhyCor and GVW

entered intc a Service Agreement providing for PhyCor teo provide
certain services to GVW; and

WHEREAS, effective January 1, 19%2, PhyCor and GVW
amended and restated the Service Agreement;

WHEREAS, PhyCor and GVW each deem it necessary and
advisable to amend certain provisions of the Service Agreement and

to restate the terms and provisions of the Service Agreement as
amended;

NOW THEREFORE, in consideration of the mutual covenants
and agreements herein contained, the Service Agreement is amended
and restated as follows and GVW hereby agrees to purchase the
management and support services herein described and PhyCor agrees

to provide such services on the terms and conditions provided in
this Agreement.




ARTICLE 1.
RELATIONSHIP OF THE PARTIES

1.1. Independent Relationship, GVW and PhyCor intend
to act and perform as independent contractors and thg provisions
hereof are not intended to create any partnership, joint venture,
agency or employment relationship between the parties.
Notwithstanding the authority granted to PhyCor herein, PhyCor and
GVW agree that GVW shall retain the authority to direct the
medical, professional, and ethical aspects of its medical practice,
Each party shall be solely responsible for and shall comply with
all state and federal laws pertaining to employment taxes, income
withholding, unemployment compensation contributions and other
employment related statutes applicable to that party.

1.2, Responsibilitjes of _the Parties. As more
specifically set forth herein, PhyCor shall provide GVW with
offices and facilities, equipment, supplies, support personnel, and
management and financial advisory services, RAs more specifically
set forth herein, GVW shall be responsible for the recruitment and
hiring of physicians and all issues related to medical practice
patterns and documentation thereof. Notwithstanding anything
herein to the contrary, any clinical laboratory shall be cperated

in full compliance with Section 6204 of the Omnibus Budget
Reconciliation Act of 1989,

1.3. GVW's Matters, As more specifically set forth
herein, matters involving the internal agreements and finances of
GVW, including the distribution of professional fee income among
the individual Physician Employees and Physician Stockholders (ag
hereinafter defined), shall remain the sole responsibility of GVW
and the individual Physician Employees and Physician Stockholders.

1.4, Patient Referralas. The parties agree that the
benefits to GVW hereunder do not require, are not payment for, and
are not in any way contingent upon the admission, referral or any
other arrangement for the provision of any item or service offered
by PhyCor te any of GVW's patients in any facility or laboratory
operated by PhyCor independently of GVW.

ARTICLE 2.
DEFINITIONS
2.1. Definitiona. For the purposes of this Agreement,

the following definitiens shall apply:

2.1.1. "Additional Managed Care Payments" shall
mean (i} all fees and revenues recorded by or on behalf
of GVW or PhyCor for profits from the assumption of

2




institutional or professaional risk in managed care risk
assumption arrangements or otherwise, inecluding bonus,
incentive and surplusg payments from capitateg gervices,
and (ii) dividends and distributions resulting from an
ownership interest by PhyCor and/or GVW in a managed care
entity, but excluding Capitation Revenues.

2.1.2. *hdjustments” shall mean any adjustments
for uncollectible accounts, discounts, Medicare and
Medicaid disallowances, worker’s compensation,
employee/dependent healtheare benefit programg,
professional courtesies and other activities that do no
generate a collectible fee. '

2.1.3. An "Affiliate”" of a corporation means (a)
any person or entity directly or indirectly con;rolled by
such corporation, (b)J any person or entity directly or
indirectly controlling such corporation, (c) any
subgidiary of such corporation if the corporation has a
fifty percent {50%) or greater ownership interest in ;he
subgidiary, or {(d) such corperation’s parent corporaticn
if the parent has a fifty percent (50%} or greater
ownership interest in the corporation. For purposes of
this Section 2.1.3,, GVW i9 not an affiliate of PhyCor.

2.1.4. "Ancillary and Other Revenues™ shall mean
all fees or revenues actually recorded each month (net of
Adjustments) by or on behalf of GVW or PhyCor which are
not Physician Services Revenues or Capitation Revenues,
including globkal and technical fees from medical
ancillary services, and fees for medical management and
utilization, and other distributions to GVW from health
care related investments, and including any interest,
invegtment, rental or similar paywentsg or income made or
payable to GVW, but excluding rental income on any leases
or subleases between PhyCor and GVW, and any investment
income on proceeds under the Agset Purchase Agreement.

2.1.5. "Capitation Revenues" shall mean all
payments from managed care organizations, such as Blue
Cross Health Option, where payment is made periodically
on a per wember basis for the partial or total medical
care needs of a patient, co-payments and all HMO
incentive payments including hospital incentive payments
(unless such HMO payment or hospital incentive payment is
an Additional Managed Care Payment), but excluding
Additional Managed Care Payments.

2.1.6. *Clinic® shall mean facilities, including
satellite locaticns, related businesses and all medical
group business operations of PhyCor, which are utilized
by GVw,



2.1.7. *Clinic Expenses* ghall mean all operating
and non-operating expenses incurred in the operation of
the Clinic, including, without limitation:

{a) salaries, benefits (including contributions
under pengion and profit-sharing plans) and cther
direct costs of all employees of PhyCor at the
Clinic, and Technical Employees (but excluding
all other Physician Employees),

(b) obligations of PhyCor or Parent under leases
or subleases provided for herein and relating to
the operations of PhyCor or the GVW Clinic,

(c) personal property and intangible taxes
assessed against PhyCor's assets commencing on
the date of this Agreement and including those
taxed on accounts receivable purchased pursuant
to Section 8.2 hereof,

{d) interest expense on indebtedness incurred by
PhyCor or Parent to finance any of its
obligations hereunder or eervices or B8ervices
provided hereunder and interest expenses on
indebtedness incurred to finance transactions
described in Section (g) below occurring after
January 1, 1997 (interest expense will be charged
for funds borrowed from cutside scurces as well
ag from Parent or Parent’'s finance gubsidiary; in
the latter case, charges will be computed at a
floating rate that 1is equal to the current
blended borrowing rate in effect for actual and
available outside borrowings of Parent or its
finance subsidiary; and such rate will be
computed as the sum of interest and related costs
divided by the related total of all borrowings),

(e) malpractice insurance expenses,

(£} other expenses incurred by PhyCor in carrying
out its obligations under this Agreement,

(g) In the event after the date of the execution
of this Amended and Restated Service Agreement,
an opportunity arises for additional physicians
in the service area of GVW to become employed by
or merge with GVW, and in the event such merger
is completed, amortization of intangible agset
value as a result of each such merger, provided,
however, the first §1,000,000 in aggregate
intangible asset wvalue for the foregoing



acquisitions ghall not be a Clinic Expense but
shall be a PhyCor expense;

(h) the write-off of any asset or any portion
thereof on the balance sheet ©of PhyCor as of
January 1, 1997 or incurred thereafter; and

(i) the salaries and benefits of that number of
Physician Extender Employees which equal 15% of
the total number of providers employed by GVW,
however, once the 15% level is reached, the
salaries and benefits of all other Physician
Extender Employees shall be an expense of GVW,

"Clinic Expenses" shall not include:

(A} any corporate overhead charges {(other than
interest expenme identified above), £from the
Farent or ary corporation affiliated with the
Parent,

(B) any federal or state income taxes,

(C) any expenses which are expressly designated
herein as expensges or responsibilities of GVW,

(D} any amortization expense resulting from the
amortization of "¢linic service agreement" on the
books of PhyCor relating to the execution of this
Agreement,

(E} interest expense on indebtedness incurred by
PhyCor or Parent to finance the purchase price
paid or withheld at Clogsing wunder the Asset
Purchase Agreement or the refinancing of any
liabilities assumed upder the Asset Purchase
Agreement, and

(F) amortization of intangible asset wvalue
incurred as a result of, and interest expense
incurred in connection with, each merger of the
type described in sectien (g) above occurring
prior te January 1, 1997, and amortization of
intangible asset wvalue incurred as a result of
the first $1,000,000 in the aggregate of
intangible assets wvalue from transactions
occurring thereafter.

2.1.8. "GAAP" shall mean generally accepted
accounting principles set forth in the opinions and
proncuncements of the Accounting Principles Board of the
American Institute of Certified Public Accountants and
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statements and pronouncements of the Financial Accounting
Standarde Board or in such other statements by such other
entity or other practices and procedures as may be
approved by a #aignificant segment of the accounting
profession, which are applicable to the circumstances ag
of the date of determination. For purposes of thie
Agreement, GAAP shall be applied in a manner consistent
with the historic practices used by PhyCor or Parent.

2.1.9., “Net Clinic Revenues” shall mean the sum
of Ancillary and Other Revenues, Physician Services
Revenues and Capitation Revenues. In no event ghall
Additicnal Managed Care Payments be included in Net
Clinic Revenues.

2.1.10, "Opening Balance Sheet® shall mean the
balance sheet of PhyCor as of January 1, 1985:

(a) prepared in accordance with GAAP
{except for the absence of certain note
information), and

{b) substantially in the form of the
attached Exhibit 2.1.13 subject to adjustments in
the Yurchase Price {(as defined in the Agset
Purchase Agreement of even date herewith (the
"Agset Purchase BAgreement”] between GVW and
Parent pursuant to Section 1.4 of the Asgset
Purchase Agreement}.

2.1.11. "Parent" ghall wmean PhyCor, 1Inc., a
Tennessee corporation, which is the sole shareholder of
PhyCor. .

2,3.12. "Physician Employees"™ shall mean only
those individuals who are employees of GVW or are
otherwise under contract with GVW to provide professional
services to Clinic patients and are duly licensed to
provide professional medical services in the State of
Florida and Technical Employees. Such definition shall
include both shareholders and employees of GVW.
Physicians whose serviceg are contracted for under
independent contractor agreements or physician provider
agreements under an independent practice association and
whe have not executed employment agreements with GVW
shall not be considered Physician Employees,

2.1.13., "Physician Extender Employees" shall mean
Nurse Anesthetistg, Physician  Aggistants, Nurge
Practitioners, Nurse Mid-Wives, Psychologists, and other
such positions, who are employees of the Clinic, but
excluding Technical Employees.

3



2.1.14. *pPhysician Services Revenues® shall mean
all fees actually vrecorded each month {net of
Adjustments) by or on behalf of GVW as a result of
professional medical services personally furnished to
patients by employees of GVW or other professionalse under
control of GVW and other fees or income generated in

their capacity as professionals, whether rendered in an
inpatient or outpatient setting.

2.1.15. ‘Phyaicién Stockholders® gshall mean those
physiciang who are stockholders of GVW.

2.1.16. "Policy Board" shall mean a six (6} member
board established pursuant to Section 4.1. Except as
otherwise provided, the act of a majority of the members
of the Policy Board shall be the act of the Policy Boaxd.

2.1.17. *Technical Employees® sghall mean
technicians who provide services in the diagnostic areas
of GVW's practice, such as employees of the clinic

laboratory, radiclogy technicians and <cardiology
technicians. All Technical Employees shall be Physician
Employees.

ARTICLE 3.

FACILITIES TO BE PROVIDED BY PHYCOR
§

3.1. Facilities, PhyCor hereby agrees to provide to
GVW offices and facilities for the practice of medicine (for
purposes of this Section 3.1, the “facilities®), including but not
limited to, all costs of repairs, maintenance and improvements,
utility (telephone, electric, gas, water) expenses, normal
janitorial services, refuge disposal and all other costs and
expenses reasonably incurred in conducting operations in the Clinic
during the term of this Agreement, including, but not limited to,
related real or personal property lease cost payments and expenses,
mortgage payments, taxes and insurance., PhyCor shall consult with
GVW regarding the condition, use and needs for the offices,
facilities and improvements. PhyCor shall maintain the facilities
in keeping with the standards of high quality medical facilities.

Pursuant to the terms and conditions of a certain
Leagse Agreement dated June 21, 1593, between Healthcare
Realty Trust, Incorporated, a Maryland corporation
{*"HRTI"}, as landlord, and PhyCor, as lessee {the "HRTI
L.ease"), PhyCor is the tenant of certain real estate
located in the City of Verc¢ Beach, Indian River County,
Florida, as more fully described in Exhibit 3.1 attached
hereto (the *Property®), and as long as neither HRTI nor
PhyCor is in default under the HRTI Lease and as long as

']



the HRTI Lease has not terminated, PhyCor agrees to
provide to GVW the Property as facilities for the
practice of medicine by the physicians in GVW. The HRTI
Lease shall provide, subject to various terms and
conditions therein, that GVW may sublease the Property
upon the termination of this Agreement or lease the
Property upon a default by PhyCor under the HRTI Lease.
If GVW should elect to lease the Property upon 8uch
default, then, before the termination of the HRTI Lease
and the surrender by PhyCor of the Property, GVW shall
cure PhyCor’s default and assume PhyCor’s duties and
obligations under the HRTI Lease in the form and manner
set forth therein. Alternatively, 4if PhyCor should
default under the HRTI Lease, GVW may give to PhyCor
written notice to obtain new facilities in which GVW may
practice medicine. If GVW elects to notify PhyCor to
locate new facilities, PhyCor, upon receipt of such
notice, shall promptly obtain facilities for GVW for the
remaining term of this Agreement, which facilities shall
be similar to or better than the present quality of the

Property.
ARTICLE 4.
DUTIES OFP THE POLICY BCARD
4.1, Formation and COperaticon of the Policy Board., The

parties shall establish a Policy Board which shall be responsible
for developing management and administrative policies for the
overall operation of the Clinic. The Policy Board shall consist of
9ix (6) members. PhyCor shall designate, in its sole discretion,
three (3) members of the Policy Board. GVW shall designate, in its
sole discretion, three (3) members of the Policy Board. The
Chairman of the Policy Roard shall be elected by a majority of the
Policy Board. If the Executive Director is one of the PhyCor
Policy Board members and the Policy Board proposes to discuss the
status of the Executive Director, then the Executive Director
should not vote and should excuse himself, leaving the room on all
votes that affect the astatus of the Executive Director, and his
vote shall be cast by the other PhyCor representatives so that at

all times, PhyCor shall have three votes and GVW shall at all times
have three votes.

4.2. Duties angd Responsibiliti he Policy Board.
The Policy Board shall have the following duties and obligations:

4.2.1. Capital Improvements and Expansion. Any
renovation and expansgion plans and capital equipment
expenditures with respect to the Clinic shall be reviewed
and approved periodically by at least four members of the
Policy Board and shall be based upcn economic

8



feasibility, physician support, productivity and then
current market conditlions.

4.2.2. Annual Budgetp, All annual capital and
operating budgets prepared by PhyCor, as set forth in
Section 5.2, shall be aubjeet to the periodic review,
approval and amendment of the Policy Board by vote of
four or more members.

4.2.3. Exception o Inclusion_ in Net
Revenues. The exclusion of any revenue from Net Clinic
Revenues, whether now or in the future, shall be subject
to the approval of the Policy Board. Exhibit 4.2.3 setes
forth exclusions approved as of the date hereof. Such
amounts must be disclosed by the physician to GVW and by
GVW to the Policy Board and the commitment and activities
generating such amounts must not have a material adverse
impact on the financial operations of GVW or the Clinic.

4.2.4. pdvertising. All advertising and other
marketing of the services performed at the Clinic shall

be subject to the prior review and approval of the Policy
Board.

4.2.5. Patjent Fees. As a part of the annual
operating budget, in consultation with GVW and PhyCor,
the Pclicy Board, by vote of four or more members, shall
review and adopt the fee schedule for all physician and
ancillary services rendered 'by the Clinic. The Policy
Board shall also approve PhyCor’s determination 0f the
collection policies.

4.2.6. Ancillary Servicesg, The Policy Board shall
select providers cof ancillary services based upon the
pricing, access to and quality of such services and shall
determine which ancillary services will be provided.

4.2.7. Provider and pPayor Relationghips,
Decisions regarding the establishment or wmaintenance of
relationships with institutional health care providers
and payors shall be made by vote of four or more members
of the Policy Board in consultation with GVW,

4.2.8, Strategic Planning. The Policy Board shall
develop long-term gtrategic planning objectives.

4.2.9. Capital Expenditures, The Policy Board
shall determine the pricrity of major capital
expenditures by a vote of four or more members,

4.2.10, Physician Hixing. After consultation with
GVW, and subject to the provisiona of Section 5.5{g), the
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Policy Board shall determine the number and type of
physiclians required for the efficient operation of the
Clinic, The approval of the Policy Board shall be
required for any variatlons to the restrictive covenants
in any physician employment contract.

4.2.11. Executive Director, The selection and
retention of the Executive Director pursuant to Section
5.6 by PhyCor shall be subject to the reasonable approval
of the Policy Board. If @QVW is dissatisfied with the
services provided by the Executive Directer, GVW shall
refer the matter to the Policy Board. PhyCor and the
Policy Board shall each in good faith determine whether
the performance of the Executive Director could be
brought to acceptable levels through counsel and
assistance, or whether the Executive Director should be
terminated. If GVW continues to be dissatisgfied with the
Executive Director, GVW may submit a written request to
the Policy Board for termination of the Executive
Director, and a vote of four or more members of the

Policy Board shall be required to retain the Executive
Director.

4.2.12. Grievance Referrals, The Policy Board
shall consider and make final decisions regarding
grievances pertaining to matters not specifically
addressed in this Agreement as referred to it by GVW's
Board of Directors.

i

4.2.13. Medicgal Direg;gg{?rgsidént. The Policy
Board shall determine whether te fund a position of

Medical Director/President and, if so, it ghall be a
Clinic Expense. -

ARTICLE 5.
ADMINISTRATIVE SERVICES TO BE PROVIDED BY PHYCOR

5.1. Performance of Manacement Functions. PhyCor shall
provide or arrange for the services set forth in this Article §,
the cost of all of which shall be included in Clinic Expenses.
PhyCor is hereby expressly authorized to perform its services
hereunder in whatever manner it deems reasonably appropriate to
meet the day-to-day requirements of Clinic operations in accordance
with the general standards approved by the Policy Board, including,
without limitation, performance of some of the business office
functions at locations other than the Clinic. GVW will not act in
a manner which would prevent PhyCor from efficiently managing the
day-to-day operations of the Clinic in a business-like manner.
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5.2.  Financial Planning and Goale.  PhyCor shall
prepare annual capital and operating budgets reflecting ip
reasonable detail anticipated revenueg and expenses, Bources andg
uses of capital for growth in GVW’s practice and medical servicesg
rendered at the Clinic. Said budgets shall be presented to the
Policy Board at least thirty (30) days prior te the end of the
preceding fiscal year. Subject to the obligations set forth in
this Section 5.2 and the approvals of the Policy Board required by
Article 4, PhyCor ghall determine the amount of capital to be
invested annually in the Clinic and shall specify the targeted
profit margin for the Clinic which shall be reflected in the

overall budget. PhyCor shall determine the form of capital to be
invested.

5.3. Audits and Statements, FPhyCor ehall furnish to
GVW monthly and annual income gtatements and balance sheets
reflecting the financial status of clinic operations., Such reports
shall be furnished as soon as practical following the end of such
period of buasiness. GVW ghall have the right to audit PhyCor’'s
financial records pertaining to billings, charges, collections and
payments at reascnable intervals at GVW expense.

5.4. Inventory and Supnlies, PhyCor shall order and
purchase all reasonable and requested medical and office inventory
and supplies required in the day to day operation of the medical
practice of GVW to provide quality services. PhyCor’s purchasing
standards shall apply to inventory or supply purchases.

5.5. Management 5erv;ges'and Administration.

{a) GVW hereby appoints PhyCor as its sole and
exclusive manager and administrator of all day-to-day business
functions. GVW agrees that the purpose and intent of this Service
Agreement is to relleve the Physician Stockhelders and Physician
Employees to the maximum extent possible of the administrative,
accounting, personnel and business aspects of its practice, with
PhyCor assuming regponsibility and being given all necessary
authority to perform these functions. PhyCor agrzes that GVW and
only GVW will perform the medical functions of its practice.
PhyCor will have no authority, directly or indirectly, to perform,
and will not perform, any medical function. PhyCor may, however,
advise GVW as to the relationship between its performance of
medical functions and the overall administrative and business
functioning of its practice. To the extent that they assist GVW in
performing medical functions, all clinical personnel performing
patient care services cobtained and provided by PhyCor shall be
subject to the professional direction and supervision of GVW and,
in the performance of such medical functions, shall not be subject
to any direction or control by, or liability to, PhyCor, except as
may be specifically authorized by GVW,
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(b} PhyCor shall, on behalf of GVW, bill patients and
collect the professional fees for medjcal services rendered by Gvw
in the Clinic, for services performed outside the Clinic for GVW’'g
hospitalized patients, and for all other professional and Clinic
services except money received for chart review performed for PROS
and honoraria paid for time spent away from the patient practice
for research protocels, GVW hereby appoints FhyCor for the term
hereof to be its true and lawful attorney-in-fact, f£or the
following purposes: (i} to bill patients in GVW’s name and on its
behalf; (ii) to collect accounts receivable resulting from such
billing in GVW’s name and on its behalf; (iii} to receive paymente
from Blue Shield, insurance companies, prepayments received from
health care plans, Medicare, Medicaid and all other third party
payors and GVW covenants to direct all such payments to PhyCor for
deposit in bank accounts designated by PhyCor; (iv) to take
possession of and endorse in the name of GVW (and/or in the name of
an individual physician, such payment intended for purpose of
payment of a physician’se bill) any notes, checks, money orders,
insurance payments and other instruments received in payment of
accounts receivable; and {v) subject to the provisiong of Section
4.2.5 to initiate the institution of legal proceedings in the name
of GVW to collect any accounts and monies owed tc the Clinic, to
enforce the rights of GVW as creditors under any contract or in
connection with the rendering of any service, and to contest
adjustments and denials by governmental agencies (or its fiscal
intermediaries) as third-party payors. This power of attorney
shall be gpecial in nature and shall be limited to the
aforementioned purpcses. The power of attorney shall terminate
upon termination of this Agreement, All adjustments made for
uncollectible accounts, professional courtesies and other
activities that do not generate a collectible fee shall be done
within one year from the date of service, unless PhyCor and GVHW
agree in writing to extend such period; and shall be done in a
reasonable and congistent manner approved by PhyCor's independent
certified public accountants. In the event such adjustments are not
made within such one year period or the extended period if agreed
to, such adjustments shall not be Adjustments as defined hereunder
and PhyCor shall bear the cost of such Adjustments, which amount
shall not be a Clinic Expense.

{c} PhyCor shall design, s8upervise and maintain
custody of all files and records relating to the operation of the
Clinic, including but not limited to accounting, billing, patient
medical records, and collection records. Patient medical records
shall at all times be and remain the property of GVW and shall be
located at Clinic facilities go that they are readily accessible
for patient care. The management of all files and records shall
comply with applicable state and federal statutes. PhyCor shall
use its best efforte to preserve the confidentiality of patient
medical records and use information contained in such records only
for the limited purpose necessary to perform the services set forth
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herein; provided, however, in no event shall a breach of said
confidentiality be deemed a default under this Agreement.

(4) PhyCor shall supply to GVW necessary clerical,
accounting, bookkeeping and computer services, printing, postage
and duplication services, medical transcribing services and any
other ordinary, necessary or appropriate service for the operation
of the Clinic. PhyCor intends to maintain the level of service at
January 1, 1989% abgent a determinaticn by PhyCor, with the
concurrence of the Policy Board, that such services are not
necessary to support the practice.

{e) Subject to the provisions of Section 4.2.4, PhyCor
shall design and implement an adequate and appropriate public
relations program on behalf of GVW, with appropriate emphasis on
public awareness of the availability of services at the Clinic.
The public relations program shall be conducted in compliance with

applicable laws and regulations governing advertising by the
medical professaion,

A6 PhyCor shall develop and operate a sguitable
accounting system consistent with its business needs that shall
enable GVW to prepare GVW annual income tax returns.

{q) Upon GVW’s request, PhyCor agrees to perform
administrative services regarding the recruitment of potential
physician personnel for GVW. After consultation with GVW, the
Policy Board and GVW shall 3jointly determine the need for
additional physician personnel. However, it shall be and remain
GVW's responsibility to interview and select physician personnel
for GVW. RAll such physician personnel recruited by PhyCor as may
be accepted by GVW through whatever additional interview/hiring
procedure they may devise, shall be the sole employees of GVW, to
?he extent such physicians are hired as employees. Any expenses
incurred in the recruitment of physicians shall have been reviewed
and approved by the Policy Board prior to their incurrence. These
expenditures shall be a Clinic Expense. In the case of a physician
with an existing practice in the immediate vicinity, PhyCor may
negotiate on behalf of GVW a separate independent contractor
agreement with such physician, provided however, in every event GVW
has the right to approve the selection of the independent
contracting physician as other physicians are approved. Such
approval shall be consistent with the approval mechanism that GVW
uses to hire physician employees.

(h!} Subject to the provisions of Section 4.2.7, PhyCor

shall negotiate and administer all managed care contracts on behalf
of GVw,

(i} PhyCor shall pay, as a Clinic Expense, for GVW
accounting, legal and other profassional fees related to clinic
operations, incurred traditionally in the ordinary course of
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business. Such providers ghall be recommended by GVW and approved
by the Policy Board.

(i) PhyCor shall provide, as a Clinic Expense, for the
proper cleanliness of the premises, and maintenance and cleanlineas

of the equipment, furniture and furnishings located upen such
premises.

(k) PhyCor shall make payment, as a Clinic Expense,
for the cost of professional licensure fees and board certification
fees of physiciang associated with GVW.

(1) PhyCor shall negotiate for and cause premiums to
be paid with respect to the insurance provided for in Section 10.Y.

Premiums and deductibles with respect to such policies shall be a
Clinic Expense.

{m) PhyCor shall provide and maintain wmedical and
other equipment in keeping with standard equipment provided in
similar facilities. To the extent PhyCor determines that different
or additional eguipment may be required in the future, PhyCor shall
consult with the Policy Board with respect to the suppliers, prices
and specifications of such equipment. PhyCor’s purchasing
standards shall apply to all equipment purchases. All equipment
provided under this Agreement shall remain the property of PhyCor
and shall be used by GVW only during the term of this Agreement.

5.6. Executive Director, Subject to the provisions of
Section 4.2.11, PhyCor shall hire and appeint an Executive Director
to manage and administer all of the day-to-day business functions
of the Clinic. PhyCor shall determine the salary and fringe
benefits of the Executive Director. At the direction, supervision
and control of PhyCor, the Executive Director, subject to the terms
of this Agreement, shall implement the policies established by the
Policy Board and shall generally perform the duties and have the
regponsibilities of an adminietrator. If requested by the Chairman
of the Policy Board, the Executive Director shall be responsible

for organizing the agenda for the meetings of the Pelicy Board
referred to in Article 4.

5.7. Pergonnel, PhyCor shall provide nurging and other
non-physician professgsional support (other than Physician Extender
Employees and Technical Employees) and administrative personnel,
clerical, secretarial, bookkeeping and <collection personnel
reasonably necessary for the conduct of the Clinic operations.
PhyCor shall determine and cause to be paid the salaries and fringe
benefits of all such personpnel. Such personnel shall be under the
direction, supervision and control of PhyCor, with those personnel
performing patient care gerviceas subject to the professiocnal
supervision of GvW. If GVW is dissatisfied with the services of
any person, GVW shall consult with PhyCor. PhyCor shall, through
its Jocal administration, in good faith determine whether the
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performance of that employee ecould be brought to acceptable levels
through counsel and assistance, or whether such employee should be
terminated. The Policy Board shall provide recompendations on
salary range for employees. If a physician is digsatisfied with an
employee action by PhyCor relating to an employee who works
directly under the supervision of such physician, said physician
may appeal the action to the Policy Board for final resolution of
the matter, All of PhyCor's obligations regarding staff shall be
governed by the overriding principle and goal of providing high
quality medical care. Employee assignmente shall be made to assure
consistent and continued rendering of high quality medical support
services and to ensure prompt availability and accessibility of
individual medical support personnel to physicians in order to
develop constant, familiar and routine working relationships
between individual physicians and individual members of the medical
support personnel. PhyCor shall maintain established working
relationships wherever possible and PhyCor shall make every effort
consistent with sound business practices to honor the specific
requests of GVW with regard to the assignment of its employees.

. $.8, Eventg Excusing Performance. PhyCor shall not be
liable to GVW for failure to perform any of the services required
herein in the event of strikes, lock-outs, calamities, acts of God,
unavailability of supplies or other events over which PhyCor has no
control for so leng as such events continue, and for a reasonable
period of time thereafter.

5.9. Compliance with Appljicable Laws, PhyCor shall
comply with all applicable federal, State of Florida and local
laws, regulations and restrictions in the conduct of its
obligations under this Agreement.

$.10. Quality Assurance, phyCor shall assist GVW in
fulfilling its obligations to ite patients to maintain a high
quality of medical and professional services. The individual

Physician Stockholders acknowledge their obligations to each other

and to the public to maintain appropriate standards of medical
care,

.11, Ancillary Services, PhyCor shall operate such
ancillary services as approved by the Policy Board.

5.12 Certain Contracting. {a) The parties agree that
in the event the Policy Board determines to pursue the formation of
an IPA or other physician organization or enter intc risk
assumption contractual arrangements, the parties will styucture the
IPA or such arrangements in accordance with the provisions of this
Section 5.12 unless the Policy Board otherwise determines. Subject
to Section 5.12(b), any payments made by the IPA to GVW or its
physicians pursuant to any provider agreements between the IPA and
GVW or its physicians, whether for physician services or incentive
payments, will be Net Clinic Revenues hereunder, The IPA will be
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managed by PhyCor or an Affiltate of PhyCor. In the event a
management agreement is entered into for the management of an IPA,
the management agreement will provide for a management fee to be
paid to the management organization.

{b) Subject to the provisions of Section 2.1.1 hereof,
in the event PhyCor and/or GVW has the opportunity to assume risk,

whether through an IPA, other contractual arrangement or otherwiae,
any payments made as a result of profits from the assumption of
such rigk shall be treated as Additional Managed Care Payments and
PhyCor shall receive a portion of such amounts as set forth in
Section 8.1(d). PhyCor and GVW shall be responsible for €5% and
35%, respectively, of any losses from the assumption of such risgks.
In subsequent years if losses have been incurred as a result of the
assumption of riek, PhyCor ehall receive 65% of any profits from
the assumption of risk until the amount of such profits fully
reimburses PhyCor for the prior losses, and thereafter, PhyCer
shall receive the portion of Additional Managed Care Payments set
forth in Section §.1(d}. PhyCor agrees to locan toc GVW an amount
equal to GVW’'s share of any losses incurred from the assumption of
rigk, and any profits thereafter allocated to GVH shall be used
first to repay any such loan. In the event no profit exists within
four {4} years after the first loan is made as described above, GVW
will repay PhyCor any amounts loaned in respect of GVW losses in
equal monthly installments over a five year pericd, bearing
interest at the rate of eight {8%) percent per annum.

]

ARTICLE 6.
OBLIGATIONS OF GVW

6.1, Profegssional Services, GVW shall provide
professional services to patients in compliance at all times with
ethical standards, laws and regulations applying to the medical
profession. GVW shall ensure that each physician associated with
GVW to provide medical care to patients of GVW is licensed by the
State of Florida. 1In the event that any disciplinary actions or
medical malpractice actions are initiated against any such
physician, GVW shall immediately inform the Executive Director of
such action and the underlying facts and circumstances. GVW shall
carry out a program tc monitor the guality o©f medical care
practiced at the Clinic and PhyCor agrees tc render administrative
assistance to GVW on an as-requested basis to assist GVW in
performing its obligatiens under thie paragraph.

6.2. Medical Practice, OGVW shall use and occupy the
Clinic exclusively for the practice of medicine, and shall comply
with all applicable local rules, ordinances and all standards of
medical care. It i3 expresaly acknowledged by the parties that the
medical practice or practices conducted at the Clinic shall be
conducted solely by physicians associated with GVW, and no other

[
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physician or medical practitioner shall be permitted to use or

occupy the Clinic without the prior written consent of PhyCor and
GVW.

6.3. Employment of Physician Employees, GVW shall have
complete control of and responsibility for the | hiring,

compensation, supervision, evaluation and termination of itgs
Physician Employees, although at the request of GVW, PhyCor shall
consult with GVW respecting such matters. GVW shall be responsible
for the payment of such Physician Employees’ salaries and wages,
payroll taxes, Physician Employee benefits and all other taxes and
charges now or hereafter applicable to them. With respect to
physicians, GVW shall only employ and contract with licensed

physicians meeting applicable credentialling guidelines established
by GVW,

6.4. Professional Dues and Educgation Expenges, GVW and
its Physician Employees shall be sclely responsible for the cost of
membership in professional associations, and continuing
professional education. GVW shall ensure that each of its
Physician Employees participates in such continuing medical
education as is necessary for such physician to remain current.

€.5. Professional Insurance Eligibility. GVW shall
cooperate in the obtaining and retaining of professional liability
insurance by assuring that its Physician Employees are insurable,
and participating in an on-going risk management program,

i

6.6. Events Exgusing Pexrformance, GVwW shall not be
liable to PhyCer for failure to perform any of the services
required herein in the event of strikes, lock-outs, calamities,
acts of Ged, unavailability of supplies or other events over which
GVW has no control for so long as puch events continue, and for a
reasonable period of time thereafter.

6.7. Clipic Profir Sharing Plan,

(a) Effective October 1, 1989, GVW became an adopting
employer to the PhyCor, Inc. Savings and Profit Sharing Plan
{("PhyCor Plan®) and amended the GVW Profit Sharing Plan ({“GVW
Plan") to make it a *Supplemental Plan". GVW will not make
contributions to the GVW Plan or any Supplemental Plan that would

cause either the GVW Plan or the PhyCor Plan to become
disqualified.

(b) Unless such action would have no adverse effect on
the PhyCor Plan whatsoever, GVW shall not enter intc any new
"employee benefit plan” within the meaning of Section 3(2) of the
Employee Retirement Income Security Act of 1974, as amended
("ERISA"}, without the express written agreement of PhyCor. GVW
shall not amend the GVW pPlan, except as reguired by law after
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consultation with PhyCor, without the express written agreement of
PhyCor to such amendment.

(c) The compensation of counsel, accountantg,
corporate trustees, and other agents necessary in the
administration of the GVW Plan or any subsequent plan or
supplemental plan adopted by GVW shall be an expense of GVW or the
GVW Plan and not a Clinic Expense or an expense of PhyCor. R2ll
such expenses necessary in the administration of the PhyCor Plan,
which are not, pursuant to the terms of the PhyCor Plan, expenses

of the PhyCor Plan or of individual participants, ghall be a Clinic
Expense,

(@) ©Parent shall have the sole and exclusive authority
to appoint the Trustees, Custodian and Administrator of the PhyCor
Plan and to remove the Trustees, Custodian and Administrator of the

PhyCor Plan and appoint successor. Trustees, Custodians and
Administrators.

(e) PhyCor shall make contributions to the PhyCor
Plan, as a Clinic Expense, on behalf of eligible employees of
PhyCor who perform services at the Cliniec. GVW s8hall be

respongible and liable for contributions to the PhyCor Plan on

behalf of Physician Employees who are participating in the PhyCor
Plan.

ARTICLE 7.
RESTRICTIVE COVENANTS AND LIQUIDATED DAMAGES

The parties recognize that the services toc be provided by
PhyCor shall be feasible only if GVW operates an active medical
practice to which the physicians associated with GVW devote their
full time and attentien. To that end:

7.1. Restrictive Covenante by GVH, During the term of
this Agreement, GVW shall not, unless pursuant to the Agreement,
establish, operate or provide physician services at any medical
office, clinic or other health care facility providing services
substantially similar to those provided by GVW pursuant to this
Agreement anywhere within Indian River County, Fleorida or any
location within a 35 mile radius of the main clinic facility.

7.2. Restrictive Covenants By Current _Physician
Stockholders and Physician Employveeg, GVW shall enforce {(subject
to PhyCor's obligations under Section 5.5{i) of this Agreement)
formal agreements from its current Physician Stockholders and
Physician Employees (other than Technical Employees, Physician
Extender Employees and founding physicians Dre. Vann, Gold and
White), pursuant to which the Physician Stockholders and Physician
Employees agree not to establish, operate or provide physician
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services at any medical office, elinic or outpatient and/or
ambulatory treatment or diagnostic facility providing services
substantially similar to those provided by GVW pursuant to this
Agreement within 1Indian River County, Florida or any location
within a 35 mile radius of the main clinic facility or any location
within 2 15 mile radius of any satellite facility during the term
of this Agreement and for a period of eighteen (18} monthas after
any termination of employment with GVW.

7.3. Restrictive Covenants By Future Phyvsician
Emplovees. GVW shall obrain and enforce formal agreements from
each of its future Physician Employees (and future Physician
Stockholders who are not currently Physician Employees), other than
Technical Employees and Physician Extender Employees, hired or
contracted, pursuant to which such physicians agree not to
establish, operate or provide physician services at any medical
office, clinic or outpatient and/or ambulatory treatment or
diagnostic facility providing servicés substantially similar to
those provided by GVW pursuant to this Agreement within Indian
River County, Florida or any location within a 35 mile radius of
the main clinic facility or any location within a 15 mile radius of
any satellite facility during the term of said Physician Employee’s

contract with GVW and for a period of eighteen (18} months
thereafter.

7.4. Damages for Breach. Any payments received by GVW
as damages for breach of any of the foregoing covenants shall be
paid to PhyCor by GVW simultaneocusly with the amount being paid to
GVW. Such payment shall be first applied to all costs incurred by
PhyCor or GVW in the enforcement of the restrictive covenants for
that departing physician and in recruiting a replacement physician
for that departing physician. The remainder, if any, shall, with
respect to Physician Empleoyees employed by GVW as of December 31,
1996 or who become employed by GVW in a transaction involving
proceeds being paid by PhyCor, become an additional service fee to
be paid to PhyCor pursuant to Article 8 hereof; and with respect to
all other Physician Employees, shall be shared by FhyCor and GVW in
the amount of 12% retained by PhyCor and 88% retained by GVW. The
dccounting treatment of such funds shall be consistently applied
and approved by PhyCor’s independent certified public accountants
and the Policy Board. Nothing contained herein shall authorize GVW
to negotiate settlements ¢f, or otherwise release the physicians

from, the foregoing covenants without the express written congent
of PhyCor.

7.5. Restrictive Covenante of PhyCor. During the term
of this Agreement, PhyCor shall not establish, operate or enter
into a service agreement with, or provide services similar to those
provided under this Agreement to, any multi-specialty or single
spacialty group within Indian River County, Florida or the
immediate surrounding three county area. In addition, PhyCor will
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not enter into any agreement with any physician to occupy the
clinie facilitieg.

. 7.6, Enforcement, PhyCor and GVW acknowledge and agree
that since a remedy at law for any breach or attempted breach of
the provisions of this Article 7 shall be inadequate, either party
shall be entitled to specific performance and injunctive or other
equitable relief in case of any such breach or attempted breach, in
addition to whatever other remedies may exist by law. All parties
hereto alsc waive any requirement for the securing or posting of
any bond in connection with the obtaining of any such injunctive or
other equitable relief. If any provision of Article 7 relating to
the restrictive period, scope of activity restricted and/or the
territory described therein shall be declared by a court of
compatent jurisdiction to exceed the maximum time period, scope of
activity restricted or geographical area such court deems
reasonable and enforceable under applicable law, the time period,
scope of activity restricted and/or area of restriction held
reasonable and enforceable by the court shall thereafter be the
restrictive period, scope of activity restricted and/or the
territory applicable to the restrictive covenant provisions in this
Article 7. The invalidity or non-enforceability of this Article 7

~in any respect ghall not affect the validity or enforceability of

the remainder of this Article 7 or of any other provisions of this
hgreement .,

ARTICLE €.

¢
FINANCIAL ARRANGEMENTS

8.1, Service Feeg; PhyCor phall receive a service fee

annually as follows: .
(a) PhyCor shall be reimbursed the amcunt of all
Clinic Expenses less (i) <Clinic Expenses

associated with Technical Employees that are the
reaponeibility of GVW hereunder and {(ii) $12,000;

(b) During each year of the Agreement, PhyCor shall
receive a fee equal to 12% of Net Clinic Revenues
less Clinic Expenses; and

{c) PhyCor shall receive 25% of Additional Managed
Care Payments plus any additional amounts that

may be paid to PhyCor pursuant to Section 5.12(b)
hereof.

{dj Notwithstanding the foregoing, in no event shall
the funds available to GVW after payment of
PhyCor‘s fee hereunder and before payment of any
expenaes which are the respongibility of GWW

20




hereunder, be legs than (1) during the £irst
three years of this Agreement commencing January
1, 1997, the sum of (i) 35%¥ of Net Clinic
Revenues, (ii) 75% of Additional Managed Care
Payments, and (iii) salaries and benefits of
Technical Employees, and (2) during the fourth,
fifth and eixth years of this Agreement, the sum
of (i) 35% of Net Clinic Revenues, ({(ii) 75% of
Additional Managed Care Payments and (iii)
salaries and benefits of Technical Employees,
however, in the event Clinic Expenses exceed
62.5% of Net Clinic Revenues, the foregoing 35%
under this Clause (2) shall be reduced pro rata
by the amount by which Clinic Expenses exceeds
62.5% of Net Clinic Revenues; provided, further,
however, the foregoing 35% shall not be reduced
below 34.5%, For example, in the event at the end
of the fifth year, Clinic Expenses egqual 63% of
Net Clinic Revenue, then the foregoing 35% shall
be reduced to 34.5%,.

(e) The service fee shall be payable monthly. The
sexrvice fee shall he estimated based upon the
previous month’s operating results of the Clinic.
Adjustments to the estimated payments shall be
made to reconcile actual amounts due under this
Section B.1, by the end of the following month
during each calendar year. Upon preparation of
annual financial statements as provided in
Section 5,3, final adjustments to the amounte
payable under thie Article 8 for the preceding
vear shall be made and any additional payments
owing to PhyCor or GVW shall then be made.

8.2. Accounts Receivable, On the first business day of
each month, PhyCor shall purchase the accounts receivable of GWVW
~arising during the previous month, by payment of cash or cash
equivalents intc an account of GVW. The c¢onsideration for the
purchase shall be an amount equal to all fees recorded each month
{net of Adjustments) less service fees due te PhyCor under Section
8.1. PhyCor shall pay or reimburse GVW, as a clinic expense, any
Florida Intangible Tax imposed on the accounts receivable so sold,
Although it is the intention of the parties that PhyCor purchase
and thereby become owner of the accounts receivable of GVW, in case
such purchase shall be ineffective for any reason, GVW is
concurrently herewith entering into a Security Agreement in the
form attached as Exhibjit 8.2 to grant a security interest in the
accounts receivable to PhyCor. In addition, GVW shall cooperate
with PhyCor and execute all necessary documents in connection with
the pledge of such accounts receivable to PhyCor or at PhyCor‘s
option, its lenders. To the extent GVW comes into posgession of
any payments in respect of such accounts receivable, Gvw shall
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direct such payments to PhyCor for deposit xn bank accounts
designated by PhyCor.

ARTICLE S.
RECORDS
5.1.  Ppatient Recoxdg, Upon termination of this

Agreement, GVW shall retain all patient medical records maintained
by GVW or PhyCor in the name of GVW. GVW shall, at its option, be
entitled to retain cop1e9 of financial and accounting records
relating to all services performed by GVW.

$.2. Records Qwned by PhyCor, All records relating in
any way Lo the operation of the Clinic which are not the property
of GVW under the provisions of Section 9.1 above, shall at all
times be the property of PhyCor.

5.3. hccess to Records, During the term of this
Agreement, and thereafter, GVW or its designee shall have
reasonable access during normal business hours to GVW's and
PhyCor’s financial records, including, but not limited to, records
of collections, expenses and disbursements as kept by PhyCor in
performing PhyCor‘'s obligations under this Agreement, and GVW may

copy any or all such records the cost of which shall be a Clinic
Expense.

ARTICLE 10, :
INSURANCE AND INDEMNITY

10.1. Ipsurance Lo be Maintajined by GVW., Throughout the
term of this Agreement, PhyCor shall, as a Clinic Expense, provide
and/or maintain comprehensive professional liability insurance for
GVW and the Physician Employees of GVW with limits of greater than
or equal to One Million Dollars ($1,000,000) per occurrence and
with aggregate policy limits of greater than or equal to Three
Million Deollars ($3,000,000) per physician. PhyCor shall have the
right to select a natlonally recognized malpractice carrier
licensed to do businegs in the gstate of Florida. Such policies
shall name PhyCor as an additional insured. The Policy Board shall
review the coverage needs of the Clinic on an annual basis. Any
awards for damages above and outside the policy limits and policy
retention amounts shall be the responsibility of GVW. If at any
time PhyCor is unable to obtain or maintain the insurance coverage
required by this Section 10.1 and GVW shall obtain or maintain said
insurance coverage, then adjustments shall be made to the amounts
set forth in Section 8.1 in an amount equal to the c¢ost of
obtaining or maintaining said insurance coverage provided said
coverage is not less than that coverage in force at commencement of
thig Agreement. If PhyCor is unable to obtain and mainrain the
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insurance coverage required by this Section 10.1, such failure
ghall not constitute a breach of this Agreement; provided, however,
PhyCor shall at all times diligently and in good faith attempt to
obtain the insurance coverage required by thie Section 10.1 and
shall advise GVW on at least a monthly basis of its progress in
that regard when the required insurance coverage is not in full
force and effect. PhyCor shall have the option of providing such
professional liability insurance through a self-insured program,
which program meets any reguirements of the Insurance Commissioner

of Florida and is approved by seventy-five percent (75%) vote of
Physician Stockholders.

10.2. Insurance to be Maintained by PhyCor. Throughout
the term of this Agreement, PhyCor sghall use its best efforts to
provide and maintain comprehensive professional liability insurance
for all professional employees of PhyCor with limits as determined
reagsonable by PhyCor provided that such amount shall be greater
than or equal to than One Million Dollars ($1,000,000). In
addition, PhyCor shall also provide and maintain reasonable amounts
greater than or equal to One Million Dollars ($1,000,000) of
general liability and property insurance in amounts not less than
now in force, as adjusted for Facilities improvements covering the

activity and property of GVW within the clinic an its satellite
offices,. .

10.3, Tail Insurance Coverage. After the termination of
this Agreement, GVW shall have PhyCor added as an additional
ingsured, at PhyCor’s expense, on any replacement or “tail" coverage
purchased by GVW. PhyCor shall use its best efforts to obtain tail
coverage for those physicians who cease.to practice medicine in any
location for a period of five (S5) years due to retirement, a legal
disability or death. If PhyCor is unable to cbtain such coverage
and the physician shall obrain such coverage, then PhyCor shall pay
for the cost, as a Clinic Expense, of obtaining the tail coverage
Bo long as PhyCor is added as an additional insured on any
replacement or tail coverage. I1f such phygician returns to
practice within five (5} years, the cost of the tail coverage shall
be prorated between PhyCor, ag a Clinic Expense, and the physician,

- 10.4. Additional Insureds, GVW and PhyCor agree to use
their best efforts to have each other named as an additiconal

insured on the other’s respective professional liability insurance
programs at PhyCor’s expense,

10.5. Indemnification, GVW shall indemnify, hold
harmless and defend PhyCor, its officers, directors and employees,
from and against any and all liability, lcss, damage, claim, causes
of action, and expenses ({including reasonable attorneys’ fees)},
whether or not covered by insurance, caused or asserted to have
been caused, directly or indirectly, by or as a result of the
performance of medical services or any other acts or omissions by
GVW and/or its shareholders, agents, employees and/or
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subcontractors (other than PhyCor) during the term hereof. PhyCor
shall indemnify, hold harmless and defend GVW, its officers,
directors and employees, from and against any and all liabilitvy,
loss, damage, claim, causes of action, and expenses (including
reasonable ‘attorneys’ fees), caused or asserted to have been
caused, directly or indirectly, by or as a result of the
performance of any intentional acte, negligent acts or omissions by
PhyCor and/or ita shareholders, agents, employees and/or
subcontractors (other than GVW) during the term of this Agreement,

ARTICLE 11.
TERM AND TERMINATION
11.1. Term of RAgreement, Thias Amended and Regtated

Service Agreement shall commence on.January 1, 1997 and shall

expire on the 40th anniversary hereof unless earlier terminated
pursuant to the terms hereof.

. 11.2. Extended Texrm, Unless earlier terminated a3
provided for in this Agreement, the term of this Agreement shall be
automatically extended for additional terms of five {5} years each,
unless either party delivers to the other party, not less than
eighteen {18} months nor earlier than twenty (20) months prior to
the expiration of the preceding term, written notice of such
party’s intention not to extend the term of this Agreement.

11.3. Bankruptcy and Insolvency.

{a) This Agreement shall terminate automatically upon
the filing of a petition in voluntary bankruptey
or an assignment for the benefit of creditors by
either party, or upon other acticn taken or
suffered, voluntarily or involuntarily, under any
federal or state law for the benefit of
insolvents by either party, except for the filing
of a petition in involuntary bankruptcy against
either party with the dismissal thereof within
thirty {30) days thereafter.

{b) In the event of bankruptey or insolvency of
PhyCor or GVW, GVW shall, provided the HRTI Lease
is in full force and effect:

{1} Invoke that certain sublease, a form of
which 1is attached hereto as Appendix 1.
and assume all leases on medical office
space and satellite offices used by the
clinic and purchase from PhyCor all of the
equipment set forth in Appendix 10,
including any replacements and additions
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thereto, and other agsets set forth on the
Opening Balance Sheet (other than the real
estate described in Exhibit B-1 and all
other assets conveyed by PhyCor to HRTI
pursuant to that certain Agreement of Sale
and Purchase dated March 26, 19%3, by and
between PhyCor and HRTI}), as @2djusted
through the last day of the month most
recently ended prior to the date of such
termination in accordance with GAAP to
reflect operatjons of the clinigc,
depreciation, amortization and other
adjustments of assets shown on the Opening
Balance Sheet, for cash with credit to GVW
for any debt assumed on the purchase price
of said assets.

In the event this Agreement terminates wunder the
provisions of this Section 11.3, and GVW has complied
with its obligations as set forth in this Section, the
nen-competition provisions of Section 7.1 shall no longer
apply and GVW shall no longer gell to PhyCor the accounts
receivable as provided in paragraph 8.2, PhyCor’s
authority to represent GVW as attorney-in-fact wunder
Section 5.5 shall not be applicable to accounts generated
after the termination of this Agreement, and PhyCor shall
no longer have any rights under the Non-competition
Agreement set forth in pAppendix 7.10 of the Asset
Purchase Agreement; provided however, GVW may practice
medicine in the «c¢linic and collect the accounts
receivable generated therefrom during the period
commencing on the date of any such termination and ending
on the earlier of (i) the date .GVW has complied with its
obligations as set forth in this Section 11.3 or {ii) the
l1Blst dare after such termiration, and such action shall
not be deemed to violate the non-competition or other
provisions herecof,

11.4. Specified Failure of Performance by PhyCor.

(a) In the event PhyCor shall materially default in
the performance of its duties under Section 5.2
of this Agreement and s8hall not remedy such
default within twelve (12) months of notice of
default by GVW; or shall fail to remit the
services fees required by Section 8.1 hereof and
such failure to remit ghall continue for a period
of fifteen (15) days after written notice
thereof; or shall materially default under the
provieions of the Leage included as Appendix X:
or shall be convicted of a felony offense and
such conviction has a material adverse effect on

L]
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the physician/patient relationghips, GVW may
terminate this Agreement and recover damages
caused by FPhyCor, PhyCor shall use its best
efforts to obtain the consents, 1licenses or
approvals of any public or regulatory agency,
however, failure to obtain the consents, licenses
or approvals of any such public or regulatery
agency shall not be deemed a material default
under the provisions of this Article 11,
Termination of this Agreement by GVW shall
require the vote of seventy five percent (75%) of
GVW’'s Physician Stockholders for termination,

{b) In the event of a default under this Section
11.4, GVW shall, provided the Lease is in full
force and effect:

{2) Invoke that certain sublease, a form of
which is attached hereto as Appendix ]I,
and asgume all leases on medical office
space and spatellite offices used by the
clinic and purchase from PhyCor all of the
equipment set forth in Appendix 19,
including any replacements and additions
thereto, and other asgssets get forth on the
Opening Balance Sheet {(other than the real
estate described in Exhibit B-1 and all
other assets conveyed by PhyCor to HRTI
purguyant to that certain Agreement of Sale
and Purchase dited March 26, 19%2, by and
between PhyCor and HRTI), as adjusted
through the last day of the month most
recently ended prior to the date of such
termination in accordance with GAAP to
reflect operaticns of the clinie,
depreciation, amortization and other
adjustments of assets shown on the Opening
Balance Sheet, for cash with credit to GVW
for any debt assumed on the purchase price
of said aesets.

In the event this RAgreement terminates under the
provisions of this Section 11.4, and GVW has complied
with its obligations as set forth in this Section, the
non-competition provisions of Section 7.1 shall no longer
apply and GVW shall no longer sell to PhyCor the accounts
receivable as provided in paragraph 8.2, PhyCor's
authority to represent GVW as attorney-in-fact under
Section 5.5 shall not be applicable to accounts generated
afrer the termination of this Agreement, and PhyCor shall
nc longer have any rights under the Non-competitien
Agreement set forth in pppendix 7.10 of the HAsset
" [
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Purchase Agreement; provided, however, GVW may practice
medicine in the clinie and collect the accounts
receivable generated therefrom during the period
commencing on the date of any puch termination and ending
on the earlier of (i} the date GVW has complied with ita
obligations as set forth &{n this Section 11.4 or (ii) the
1818t date after such termination, and such action shall

not be deemed tc violate the non-competition or other
provisions hereof,

11.5. General Failure of Performance by PhyCor.

(a} In the event PhyCor shall materially default in
its performance under this Agreement and such
default shall continue for a period of forty-five
(45) days after written notice thereof has been
given to PhyCor by GVW, GVW may terminate this
Agreement and recover damages caused by PhyCor.
PhyCor shall use its best efforts to obtain the
consents, licenses or approvals of any public or
regulatory agency, however, failure to obtain the
consents, licenses or approvals of any such
public or regulatory agency shall not be deemed a
material default under the provisions of this
Article 11. Termination of this Agreement by GVW
shall require the vote of seventy-five percent
(75%) of GVW’'s Physician Stockholders for
termination.

(b} Upon such terminatiod, GVW shall, subject to
obtaining all necessary governmental consents and
approvals, and to the extent legally permissible,
provided the Lease is in full force and effect:

{1} Invoke that certain sublease, a form of
which is attached hereto as Appendix I,
and assume all leases on medical office
space and satellite coffices used by the
clinic and purchase from PhyCor all of the
ecquipment set forth in Appendix 10,
including any replacements and additions
thereto, and other aspsets set forth on the
Cpening Balance Sheet (other than the real
estate described in Exhibit B-1 and all
other asgsets conveyed by PhyCor to HRTI
pursuant to that certain Agreement of Sale
and Purchase dated March 26, 1993, by and
between PhyCor and HRTI), as adjusted
through the last day ¢f the month most
recently ended prior to the date of such
termination in accordance with GAAP to
reflect  operations of the clinic,
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depreciation, amortization and other
adjustments of assets shown on the Opening
Balance Sheet, for cagh with credit to GVW
for any debt assumed on the purchase price
of saild assets.

I1f required by the lender or landlord, GVW shall cause at
least seventy-five percent (75%) of its shareholders to
guarantee the debt or lease on Facilities.

In the event this Agreement terminates under the
provisions of this Section 11.5, and GVW has complied
with its obligations as set forth in this Section, the
non-competition provisions of Section 7.1 shall no longer
apply and GVW shall no longer sell te PhyCor the accounts
receivable as provided in paragraph 8.2, FPhyCor's
authority to represent GVW as attorney-in-fact under
Section 5.5 shall not be applicable to accounts generated
after the termination of this Agreement, and PhyCor shall
no longer have any rights under the Non-competition
Agreement set forth in pAppendix 7,10 of the Agset
Purchagse Agreement; provided however, GVW may practice
medicine in the c¢linic and collect the accounts
receivable generated therefrom during the peried
commencing on the date of any such terminaticn and ending
on the earlier of (i} the date GVW has complied with
their obligations asg set forth in this Section 11.5 or
{ii) the 18l1st date after such termination, and such
action shall not be deemed to viclate the non-competition
or other proviasions hereof. ,

11.6. Failure of Performance by GVW.

(a) In the event GVW shall materially default any
duty or obligation imposed wupon it by this
Agreement, and such default shall continue for a
period of forty-five (45} dayes after written
notice therecf has been given to GVW by PhyCor.
PhyCor may terminate this Agreement and recover
damages caused by GVW.

(b} Upont such termination, GVW ghall, subject to
obtaining all necessary governmental consents and
approvals, and to the extent legally permissible,
provided the Lease is in full force and effect:

{1) Invoke that certain sublease, a form of
which is attached hereto as Appendix I,
and assume all leases on wmedical office
epace and sgatellite offices used by the
¢linic and purchase from PhyCor all of the
equipment s8et forth in Appendix 10,
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including any replacements and additions
thereto, and other assets get forth on the
Opening Balance Sheet {(other than the real
estate described in Exhibit B-1 and all
other assets conveyed by PhyCor to HRTI
pursuant to that certain Agreement of Sale
and Purchagse dated March 26, 1993, by and
between PhyCor and HRTI), as adjusted
through the last day of the month most
recently ended prior to the date of puch
termination in accordance with GAAP to
reflect operations o©f the clinigc,
depreciation, ameortization and other
adjustments of assets shown on the Opening
Balance Sheet, for cash with credit to GVW
for any debt assumed on the purchase price
of said assets.

If required by the lender or landlord, GVW shall make a
good faith effort to cause at least seventy-five percent

{75%) of its shareholders to guarantee the debt or lease
on Facilities.

In the event this Agreement terminates under the
provisions of this Section 311.6, and GVW has complied
with their obligations as set forth in this Section, the
non-competition provisions of Section 7.1 shall no longer
apply and GVW shall no longer sell to PhyCor the accounts
receivable as provided in ‘'paragraph 8.2, PhyCor’se
authority to represent GVW as attorney-in-fact under
Section 5.5 ghall not be applicable to accounts generated
after the termination of this Agreement, and PhyCor shall
no longer have any rights under the Non-competiticn
Agreement aset forth 1in Appendix 7.1 of the Asset
Purchase Agreement; provided hcowever, GVW may practice
medicine in the «¢linic and c¢ollect the accounts
receivable generated therefrom during the peried
commencing on the date of any such termination and ending
on the earlier of (i) the date GVW has complied with ite
obligations as set forth in this Section 11.6 or {ii) the
181st date after such termination, and smuch action shall
not be deemed to violate the non-competition or other
provisions hereof.

11.7. purchase of Assets. The closing date for the

purchase by GVW of assets hereunder ehall occur no later than ene
hundred and eighty (180} days from the date of the notice of
termination of this Service hgreement, Expenses attributable to
such closing shall be shared equally by the parties in the event of
a termination hereof under Sections 11.3, 11.4, 11.5 or 11.6.
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11.8. Regordatjon of Notice of Termination. Upon
termination of thig Agreement, either party may record evi§ence of
such termination by executing and filing, among other things, an
instrument deleting from that certain Memorandum of the HRTI Lease,
dated June 21, 1993, recorded in the Public Records of Indian River
County, Florida any and all referencea to this Agreement and all
rights, duties and obligations hereunder set forth therein.

ARTICLE 12.
GENERAL PROVISIONS

12.1. Asgsignmept, PhyCor shall have the right to assign
its rights hereunder to any person, firm or corporation under
common control with PhyCor and to any lending institution, for
security purposes or as collateral, from which PhyCor or the Parent
obtains financing, including without limitatien, Citibank, N.A., as
agent, or its succegsors and assigns under the credit agreement
between the Parent, Citibank, N.A., for itself and as agent, and
the banks parties thereto. Except as set forth above, neither
PhyCor nor GVW shall have the right to assign their respective
rights and obligations hereunder without the written consent of the
other party. In the event of a permitted assignment by PhyCor,

Parent shall not be relieved of its guaranty obligations under this
Agreement.

12.2. Whole Acreement; Modification, This Agreement
supersedes all prior agreements between the parties, including the
Service Agreement, dated as of January 1, 1989, and there are no
other agreements or underatandings, written or oral, between the
parties regarding this Agreement, the Exhibits and the Schedules,
other than as set forth herein. This Agreement shall not be
modified or amended except by a written document executed by both

parties to this hgreement, and such written modification{(s) shall
be attached hereto.

12.3. Noticeg, All notices required or permitted by

this Agreement shall be in writing and shall be addressed as
follows:

To PhyCor: PhyCor of Verc Beach, Inc.
c/o PhyCor, Inc.
30 Burton Hills Blwvd., Suite 400
Naghville, Tenneassee 37215

Attn: Joseph Hutts, President
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To GVW: Gold, Vann & White, P.A.
2300 Fifth Avenue
Vero Beach, Florida 32860

Attn: President

or to such other address as either party shall notify the other.

12.4. Bipding op Successors, Subject to Section 12.1,
this Agreement shall be binding upon the parties hereto, and their
successors, assigns, heirs and beneficiaries.

12.5. Waiver of Provisiong, Any waiver of any termes and
conditions hereof must be in writing, and signed by the parties
hereto. The waiver of any of the terms and conditions of this

Agreement shall not be construed as a waiver of any other terms and
conditions hereof.

12.6. v i aw, The validity, interpretation and
perfeormance of this Agreement shall be governed by and construed in
accordance with the laws of the State of Florida. The parties
acknowledge that PhyCor is not authorized or qualified to engage in
any activity which may be construed or deemed to constitute the
practice of medicine. To the extent any act or service required of
PhyCor in this Agreement should be construed or deemed, by any
governmental authority, agency or court to constitute the practice
of medicine, the performance of said act or service by PhyCor shall
be deemed waived and forever unenforceable,.

12.7. Severability. The provisions of this Agreement
shall be deemed severable and if any portion shall be held invalid,
illegal or unenforceable for any reason, the remainder of this
Agreement shall be effective and binding upon the parties,

12.8. Additional Documentsg. Each of the parties hereto
agrees to execute any document or documents that may be requested
from time to time by the other party to implement or complete such
party’s obligations pursuant tco this Agreement.

12.9. Attorneys’ Feeg, If legal action is commenced by
either party to enforce or defend its rights under this Agreement,
the prevailing party in such action shall be entitled to recover
its costs and reasconable attorneys’ fees in addition to any other
relief granted.

12.10. Time ig of the Easenge, Time is hereby expreasly
declared to be of the essence in this Agreement,

212.11. Confidentiality, Except for disclosure to its
bankers, underwriters, lenders, attorneys and accountants, or as
necessary or desirable for conduct of business, including
negotiations with other acquisition candidates, neither party
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hereto shall disseminate or release to any third party any
information regarding any provision of this Agreement, or any
financial information regarding the other (past, present or future)
that was obtained by the other in the course of the negotiations of
this Agreement or in the course of the performance of this
Agreement, without the other party‘’s written approval.

12.12. Contract Modifjcations for Prospective Legal
Events., In the event any state or federal laws or regulations, now
existing or enacted or promulgated after the effective date of this
Agreement, are interpreted by 3judicial decision, a regulatory
agency or legal counsel in such a manner as to indicate that the
structure of this Agreement may be in violation of such laws or
regulations, GVW and PhyCor shall amend this Agreement as
necessary. To the maximum extent possible, any such amendment

shall preserve the underlying economic¢ and financial arrangements
between GVW and PhyCor.

12.13. Remedies Cumulative, No remedy set forth in this
Agreement or otherwise conferred upon or reserved to any party
shall be congidered exclusive of any other remedy available to any
party., but the same shall be distinct, separate and cumulative and

may be exercised from time to time as often as occasion may arise
or as may be deemed expedient.

12.14. Language Congtruction. The language in all parts
of this Agreement shall be construed, in all cases, according to
its fair meaning, and not for or against either party hereto. The
parties acknowledge that each party and its counsel have reviewed
and revised this Agreement and that the normal rule of construction
to the effect that any ambiguities are' toc be resolved against the

drafting party shall not be employed in the interpretation of this
Agreement.

12.15. No Obligation to Third Parties. None of the
obligations and duties of PhyCor or GVW under this Agreement shall
in any way or in any manner be deemed to create any obligation of

PhyCor or of GVW to, or any rights in, any person or entity not a
party to this Agreement.

12.16. Communicatjions. GVW and PhyCor agree that good
communication between the parties is essential to the succesgsful
performance of this Agreement, and each pledges to communicate
fully and clearly with the other on matters relating to the
successful operation of GVW’'s practice at the Clinic.

12.17,. PRight of First Refusal. In the event PhyCor or
its successor determines to sell, whether by sale of stock or
assets, the Vero Beach clinic operations including satellites and
agsociated facilities, as a going concern, independent of its other
operations, during the term of this Agreement, GVW shall have a
right of first refusal to' purchase the Vero Beach clinilc and
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agsociated facilities at the purchase price and on the Same terms,
as described herein, of a bona fide written offer to PhyCer by a
third party; provided, however, GVW shall have no rights of first
refusal hereunder or otherwise to purchase any of the foregoing .
1ssets under the same terms and conditions as provided in (a) that
certain Agreement of Sale and Purchase dated March 26, 1993 between
PhyCor and HRTI, as may be amended from time to time, or (b} the
HRTI Lease, as amended, modified or extended, except as otherwise
set forth therein. PhyCor shall provide GVW with the names and
addresses of any prospective third-party purchaser and shall
provide to GVW all necessary releases and documentation to allow
GVW to verify the amount and veracity of a third-party purchase
offer. The first refusal right shall be granted by written notice
of intention to make a bona fide disposition by PhyCor furnishing
a copy of said offer to GVH. GVW ehall have sixty {60) days from
the furnishing of such offer to exercise its right of first
refusal. The closing for the purchase of the equipment and assets
ghall be, no later than one hundred €ighty (180) days from GVW’s
exercise of its right of first refusal. Until the closing, the
termg of this Agreement shall continue to be in effect. If the
offer from the prospective transferee {purchaser) includes terms
and conditions that are not stated in monetary units or payments
over time, PhyCor must be able to provide and prove by reasonably
accepted accounting principles the United States currency
equivalent of the offer. The U.S. currency equivalent must be
verified by a "nationally recognized accounting firm" of both
parties mutual consent and the expense for such verification shall
be borne equally by the parties.

7 12.18. Board Representation. During the time this

Agreement is in effect, the management of Parent shall present one
nominee designated by GVW for election te ite Board of Directors.
Such nominee ghall be approved by Parent, which approval shall not
be unreasonably withheld.

‘ 12.1%, HRT]I Leage. If, during the period that the HRTI
Lease i3 in full force and effect, a conflict should arise between
the terms of the HRTI Lease and the terms hereof, other than the

terms specifically defined herein, the HRTI Lease shall be
contreolling.

12.20. Ceonsgsideration. In consideration for the execution
and delivery by GVW of this Amended and Restated Service Agreement,
PhyCor hereby agreeas to pay GVW $2,700,000 on Januvary 7, 1997.
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IN WITNESS WHEREOF, the parties herets have executed this
Agreement as of the date £irst written above.

GOLD, VANN & HHITE. P.A.:

I @ QS D
Title: W//}E’/ —[ﬂ.ﬂu‘v
PhyCor:

PHYCOR OF VERO BEACH, INC.

_x bt

Title: ﬁfiﬂ, P Lot fwlwnu...
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EXHIBIT “D”




EMPLOYMENT AGREEMENT - STOCKHOLDER

THIS AGREEMENT, effective the 1st day of January, 1994, by and between
JANET E. ANDERSON, M.D., of Indian River County, Fiorida, a physician duly licensed
and authorized 10 practice medicine in the State of Florida, hereinafter referred to as
"PHYSICIAN", and GOLD, VANN & WHITE, P.A., a Professional Association incorporated
under the laws of the State of Florida, with its principal office in Vero Beach, Florida,
hereinafier referred to as the *P.A.Y;

WHEREAS, the P.A. is 2 multi-specialty group providing medical services w
patients in and around Indian River County, Florida; and

| WHEREAS, PHYSICIAN is duly licensed to i)ractice medicine in the State of

Florida, and specializes in the specialty areas of Cardiology; and

WHEREAS, P.A. has entered into a management services agreement for the
provision of facilities, management, equipment, and personnel support by PHYCOR OF
VERO BEACH, INC., a Florida corporation, hereinafter veferred to as "PHYCOR®
PURSUANT TO AMENDED AND RESTATED SERVICEAGREEMENT dated January 1,
1992, berween PHYCOR OF VERO BEACH, INC. and GOLD, VANN & WHITE, P.A,,
hereinafier referred to as "Service Agreement”; and

WHEREAS,both P.A. and PHYSICIAN desire to enter into this Employment
Agreement to set forth in writing the terms and conditions of their mutual interests. |

NOW, THEREFORE, in consideration of mutual promises and other monies

in hand paid, the parties agree as follows:
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WITNESSETH:

1. SCOPE AND TERM

I.I.  P.A. hereby employs the PHYSICIAN, and the PHYSICIAN accepts
employment to render medical services effective January 1, 1994.

1.2 PHYSICIAN shall devote his full working time and atiention to the
practice of medicine for the P.A. Physician agrees to maintain his current quality of service
and time commitment o provide cardiology services for the P.A. Physician will maintain
office hours 1o meet the needs of the P.A.'s patients, existing and furure. During the
- PHYSICIAN's period of employment, he wili not directly or indirectly render services of a
professional nature to or for any person or firm fqr compensation, except military reserve
duties, or engage in any practice that competes with the interest of the P.A. PHYSICIAN
agrees to perform his duties in accordance with the rules of ethics of the medical profession.

1.3 Subject to the provisions for termination as hereinafter provided, this
contract shall continue in force until terminated as hereinafter provided.

1.4  P.A. agress to consult with Physician and seek Physician’s counsel and

advice regarding the employment of additional physicians specializing in cardiology.
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2. COMPENSATION AND BENEFITS

2.1  The PHYSICIAN's compensation and benefits willbe based upon the
formula for determiring shareholder compensation and benefits as voted upon by the P.A.’s
shareholders from time to time. The formula in effect on the date of this Agreement is
described in Exhibit A atrached hereto.

2.2 Insurance: PHYCOR, pursuant to the Service Agreement with the P.A.,
shall provide the f’l—!YSlCIANa claims made policy of insurance against professional liability
with limits of $1 million per occurrence, $3 million aggregate. The PHYSICIAN agrees to
anend a loss control risk management seminar as specified by and at the request of P.A, and
PHYCOR so0 as to influence a lesser premium for professional liability insurance providf:d to
the PHYSICIAN. PHYCOR pursﬁanz to the Service Agreement shall provide tail
professiona! liability insurance coverage to PHYSICIAN in the event of death, disability, or
retirement from the praciice of medicine if the PHYSICIAN has been employed by the P.A.
for in excess of five (5) years. The P.A. or PHYCOR shall not provide tail professional
liability insurance coverage on termination of this Agreement if PHYSICIAN retires from the
practice of medicine having been employed by the P.A. for less than five (5) years. The
P.A. or PHYCOR shall not provide tail professional liability insurance coverage in the event
PHYSICIAN terminates this Agreement and continues to practice medicine. Further, the

PHYSICIAN shail be entitled to participate in the adopted health insurance, disability and life

insurance plans.
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2.3 Pension and Profit Sharing Plan: At the time the PHYSICIAN first
becomes eligible to participate in the PhyCor, Ine. Savings and Profit Sharing Plan and the
Doctors’ Clinic Supplemental Profit Sharing Plan heretofore adopted by the P.A. (hereinafter
"Plans®), the PHYSICIAN shall make an irrevocable election to either (1) have none of his
compensation contributed” by the P.A. o the Plans, or (2} have a percentage of his
compensation equal to the P.A. contribution specified in the Plans contri'bute& on his behalf
1o the Plans. If the PHYSICIAN elects to have the contributions made to the Plans as
provided herein, his compensation under the Agreement shall be reduced by the amount of
such conuwibutions. The P.A. and PHYSICIAN acknowledge that the election provided
herein is a "one-time election”® mad_e pursuant to Treas. Reg. section IldO(’k)-I(a)(iii) _and
shall be interpreted in all respect pursuant to said Regulation.

2.4  Vacapom: PHYSICIAN shall be entitled to four (4) m]end:_ar weeks
vacation each year. In addition, PHYSICIAN sha]i be entitled to two (2) calendar weeks,
including travel time, to attend approved medical meetings. PHYSICIAN may be granted

such additional vacation or education periods as shall be approved by the Board of Directors.

3. EXPENSES
3.1 Company shareholders and employees are expected to endeavor, where
possible, 1o establish and maintain good business and professional relationships with firms and

persons who are in a position W aid in advancing the P.A.’s interest. In connection
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therewith, the Board of Directors is authorized to reimburse PHYSICIAN for expenses
incurred in behalf of the P.A. as set out in Attachment A, attached hereto and made a part
hereof, not as ordinary and necessary expenses incurred in earning of their salaries but rather
as corporate expenses which should be submitted for reimbursement on a regular basis as
explained in said Attachment A. P.A. shall provide specific requirements for recording
reimbursable expenses, and submission of forms. Levelsof reimbursement may be modified

annually by action of the Board of Directors without further modification to this Employee

Agreement.

4, FACILITIES, RECORDS, AND FEES

4.1  Facilities: PhyCor pursuant to the Service Agreement with the P.A, shall
operate and maintain facilities and shall provide at its costs, equipment, drugs, and supplies
sujtable to PHYSICIAN’s position and adequate for the performance of his duties. Further,
PHYCOR pursuant io the Service Agreement with the P.A. shall supply and pay for nurses,
technicians, and other persomne! reasonably needed by PHYSICIAN in connection with his
empioyment hereunder.

4.2 Records: Allcase records, charts, and bersonal files concerning patients
of PHYSICIAN shall be and remain the property of the P.A. On termination of
PHYSICIAN's employment, he shall not be entitled to keep or reproduce records Or charts

related to any patient unless the patient shall specifically request the records to be transmitted

to PHYSICIAN.
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4.3

Fees: Any fees or honorariums received by PHYSICIAN for professional

services or other professional activities performed by PHYSICIAN shall belong to the P.A :

provided, however, that legacies and gifts or specific chattels received by the PHYSICIAN

from patients or former patients of the P.A. may be retained by the PHYSICIAN as his

separate property.,

5. TERMINATION

5.1

This Agreement may be terminated by either party by the giving of six

(6) month's notice in writing.

5.2

(a)

)
©
{d)

()

5/6/94

This Agreement may be terminated immediaely by P.A:

if PHYSICIAN becomes disquafified to practice medicine in the State
of Florida;

on the death of the PHYSICIAN;

if P.A. and PHYSICIAN mutually agree in writing;

if the PHYSICIAN is absent from his employment without the P.A’s
Board of Directors® authorization for a period of thirty (30) consecutive
days;

if the PHYSICIAN fails or refuses to perform faithfully or diligently the

duties of his employment or any of his obligations under this

Agreement;
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{fH) for cause, which shall include but not necessarily be limited to the
addiction to the use of intoxicants or narcotics, chemical dependency,
medical incompetence, immorality, insanity, the conviction of a felony
violation, or the loss of privileges to practice medicine at any hospita
because of events that are reportable to the DPRduring the term of this
Agreement, or a violation of this Employment Agreement;

(g)  ifthe PHYSICIAN conducts himself in an unprofessional, unethical, or
fraudulent manner, or ts publicly reprimanded for unethical conduct by
any hospital or institution with which the P.A. or PHYSICIAN is
associated or any board or group having any pr_i\fa’lege or right to pass
upon the conduct of the PHYSICIAN, or should the PHYSICIAN’s
conduct discredit the P.A. or be detrimental to the reputation,
character, or standing of the 'P.A.

5.3  On termination, for any reason, the PHYSICIAN shall be entitled to the
compensation due up to the date of such termination, which shall be full compensation in
payment for all claims under this Agreement.

5.4  PHYSICIAN acknowledges that he may directly receive payments from
patients or insurance companies for services he performs while at Doctors’ Clinic after he

terminates employment with the P.A. and further agrees to promptly forward said payments

directly to the P.A,
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6.  COVENANTS OF PHYSICIAN
PHYSICIAN covenants that during the term of this Agreement:
6.1  he shall perform his duties hereunder in accordance with the Rules of

Ethics of the medical profession;

6.2  he shall work with the P.A. in an effort 1o achieve a
harmonious atmosphere;

6.3 he shall not interfere directly or indirectly with recruiting by the P.A.;

6.4  he willconduct himself and encourage PHYCOR's employees o
conduct themselves in a professional manner during the term of this Agreement and shall not,
dire(_;t‘ly or indirectly, commit any act that negatively impacis on the professional reputation

or operation of the P.A. or PHYCOR

7. COVENANT NOT TO COMPETE

7.1 The terms and provisions of the covenant restricting the practice of
of medicine as set forth in the initial Employment Agreement or any renewals, amcndrnentsA,
or modifications thereof between the parties, shall be null and void and said reswrictive
covenant shall hereafter be as follows: The PHYSICIAN and P.A. agree that during the
period of employment, as defined above, the PHYSICIAN shall not undertake any
professional service except for the benefit of the P.A., uniess the P.A. shall consent thereto,

and shall not engage in any principal business or profession other than the rendition of the
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professional services of the P.A. for and on behalf of the P.A. In addition, the PHYSICIAN
agrees that upon termination of this Agreement, or in the event employment is terminated
by the P.A. during the period of employment, whether or not it be voluntarily or
involuntarily, the PHYSICIAN agrees not o enter into the employ of any person, firm,
professional association, hospital, or corporation engaged in a similar profession in.
competition with the P.A., for a period of eighteen (18) months next afier the date of such
termination, nor himself engage, during such period, directly or indirectly, as principal, agent,
or employee in any such profession in competition with the P.A. within a thirty-five (35)
mile radius of the P.A.’s business location, the Doctors’ Clinic, located at 2300 Fifth
Avenue, Vgr_p Beach, Florida and any focation within fifteen (15) miles of any satellite
iocation,

In the event the PHYSICIAN has remained employed by the P.A. for a period
of one hundred twenry (120) months after January 1, 1994, the provisions of the Non-
Competition Agreement shall no longer be of force and effect, and the PHYSICIAN shali be
free to practice within the above-referenced 35-mile and [5-mile radius without any penalties
providing that said PHYSICIAN has given to the P.A. six {§) months min'en notice of his
intention to terminate his employment with the P.A. In the event said PHYSICIAN fails to
provide such six (6) months written notice to the P.A., PHYSICIAN agrees not to actively
engage in the practice of medicine in Indian River County, Florida for a peried of six (6)

months after the termination of his employment with the P.A.
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7.2 The PHYSICIAN and the P_A. have examined in detail this restrictive
covenant and agree that the restraint imposed herein on PHYSICIAN is reasonable in the
sense that it is no greater than necessary to protect the P.A. in its legitimate business
interests, and the restrictive covenant is reasonabie in the sense that is not unduly harsh and
repressive. Any breach or invasion of any terms of this covenant shall be deemed to have
caused immediate and irreparable injury to the P.A. and wiliauthorize recourse by the P.A.
to injunctive relief and/or specific performance, as well as to all other legal and equitable
remedies to which the P.A. may be entitled.

7.3 The P.A. and PHYSICIAN agree that in the event a court of competent
- ‘jurisdiction should determine that either the time pf this covenant is too
iengthy, and/or the area from which competition isrestricted is too broad, that they hereby
stipulate and agree that the court may modify the limits of time aﬁd area to the extent that
the court deems reasonable so that this covenant shall not be voided.

7.4  The P.A. shall be entitled to damages and injunctive relief against the
PHYSICIAN for violation of the terms of this covenant, and in addition, a reasonable

attorney’s fee and court costs shall be recoverable.

8. GENERAL PROVISIONS

8.1  To further provide for disability income to the PHYSICIAN, the P.A.

willutilize the PHYSICIAN’s prior twelve (12} months of adjusted charges for the purposes
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of determining compensation to be paid the PHYSICIAN for up to a three (3) month period
prior to the PHYSICIAN being eligible under the P.A.’s long-term disability coverage. In
addition, therewo, the P.A. shall pay the necessary premium costs in order that the
PHYSICIAN starting with the fourth month of disability shall be eligible to receive disability
income under the P.A.'s disability program in effect at the time of disability, and the PA
shall further pay the premiums necessary in order that commencing with the sixth month the
PHYSICIAN shall be eligible 1o receive disability income under any corresponding disability
program in effect at the time of disability, The total amount of compensation continuation
on the disability provisions for the PHYSICIAN shall be limited to the three (3) months as
herein provided for the PHYSICIAN. Any payments made by any P.A. adopted disability
plan shall not reduce any payments otherwise due the PHYSICIAN under any other
provisions of this Agreement.

8.2 This Employment Agreement is not assignable bSr the PHYSICIAN.

8.3  The PHYSICIAN and the P.A. acknowledge that an earlier Employment
Agreement dated Jaouary 29, 1992 between the parties to be no longer in force and effect
upon the effective date of this Agreement.

8.4  The PHYSICIAN agrees to be bound by the Articles of Organization,
By-laws and Policies of the P.A. as may be amended from time to time.

8.5 The PHYSICIAN warrants that he is free to enter into this Agreement

without any restrictions whatsoever.
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8.6  Any notice required or permitted to be given under this Agreement shall
be sufficient, if in writing, and sent by certified mail, return receipt requested, to either
party's last known address.

8.7  Any controversy or claim arising out of or relating to this Agreement,
or the breach thereof, shall be settled by arbitration in Indian River County, Florida.
Arbirration shall be governed by the rules of the American Arbitration Association, and the
procedure herein set forth. Three (3) arbitrators shall be selected 1o hear such controversies
or claims. One arbitrator shall be selected by the P.A. and one shall be selected by the
PHYSICIAN. The third arbitrator shall be selected by the arbitrators. Any decision made
by the arbitrators under this provision shall be entered inany court of competent jurisdiction.

8.8 Inthe event either party is required to retain the services of an attorney
to enforce the provisions of this Agreement, the prevailing party shall be entitled to a
reasonable attorney’s fee together with costs incurred, including appellate procecdir;gs.

8.9 In the event notice of termination is given either by PHYSICIAN or
P.A., then from that date until termination PHYSICIAN waives his rights to attend
shareholder and/or director meetings of the P.A.

8.10 Upon termination of this Employment Agreement, PHYSICIAN agrees
to return all of his shares in the P.A. in return for amounts provided for in the Stock

Purchase Agreement entered into between the parties.
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PHYSICIAN agrees to transfer allof the common stock which he owns in Gold,
Vann & White, P.A. at the time of payment, to P.A. or to such entity or person as is
designated by the P.A. PHYSICIAN agrees to execute all documents reasonably required by
the P.A. in connection with the transfer.

8.11 'Thisinstrument contains the entire agreement of the parties with respect
o the employment of PHYSICIAN. No prior'or present agreements, Or representations,
either written or oral, shall be binding upon any of the parties hereto unless incorporated and
made a part of this Agreement. No modification or change in this Agreement shall be valid
or binding upon the parties unless in writing, executed by the parties to be bound thereby.
_'Ithis Agreement binds and inures to the benefit of bp%h the P.A, and PHYSICIAN and their
re%pcctive' SUCCESSOTS, ﬁeirs, and lcgé.l Tepresentatives.

8.12 This Agreement and all of its provisions shal! be construed according to
the laws of the State of Florida.

8.13 This Agreement and the terms hereof supersedes and overrides any
agreements or provisions of other agreements in conflict herewith.

8.14 It isunderstood and agreed between the parties hereto that time is of
the essence of this agreement,

8.15 The masculine pronoun has been used throughout this Agreement but

shall be construed to mean the feminine wherever the context shall warrant.
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8.16 legalConstryction: Incase any one or more of the provisions contained
in this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any
respect, the invalidity, illegality, or unenforceability shall not affect any other provision, and
this Agreement shall be construed as if the invalid, illegal, or unenforceable provision had
never been contained in it.

8.17 The PHYSICIAN shall have no authority to enter intc any contracts -
binding upon the P.A., or 1o create any obligations on the part of the P.A. |

IN WITNESS WHEREQF, the parties hereto have set their hands and seals the
day and year first above written,

Witnesses; ) GOLD, VANN & WHITE, P.A.

Lﬁj /= /)

L. Kent Merrill, M\D.
President/Medical Director

10 Cémpany

Cﬁzfjgmﬂéﬁz,ﬂz .4 (/\wu)? C‘W{M—- 'W’?
to Physician
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Exhibit A

Income Distribution Formula

The income distribution formula in effect on the date of this Agreement prov:dcs that
physician shareholder of the P.A, shall receive the following as income:

The P.A. retains funds after payment of PHYCOR's service fees. Deducted
from these funds are P.A. expenses, which consist of associate compensation,
employee benefits of all physicians, physician professional dues, continuing
education and other expenses relating to and approved by the P.A. The
remaining balance is then shared among all shareholder physicians based on the
ralio each shareholder’s net charges bears to the total net charges of all
shareholders in the aggregate. Net charges are gross charges less contractual
adjustments, discounts and bad debts for physician services and laboratory
testing performed within the Clinic.

Cardiologists willreceive production credit in the foregoing formula to allow them to
receive 50% of the net professional revenues {excluding the professional components of
ancillary services global fees and excluding laboratory services), less P.A. expenses. In
addition, cardiologists wilireceive 50% of the difference between (i) the net global fees from
services provided by the cardiologist in the areas of echocardicgraphy, holier monitor
interpretation, pacemaker interrogation and stress testing and (ii) direct costs of PHYCOR's
associated with such services as set forth in the anachment hereto, including, but not limited
to, salaries and benefits, supplies, equipment costs, and repairs and maintenance and indirect
costs in the areas of rent, utilities and taxes; and less P.A, expenses. The parties agree thai
determination of net professional revenues shall be initially based upon historic collection
rates of P.A. Any adjustments shall be made no later than thirty six (36) months following
the initial provision of professional service generating the fee. o

The parties recognize and agree that the foregoing income distribution formula,
including the provisions specifically applicable to cardiclogists, may be changed by the
shareholders of the P.A. as provided in the documents regarding the corporate governance
of the P.A., and may be changed by the P.A. upon advice by counsel that the P.A. failsto
meet the definition of a "group practice” under federal or state law. The parties recognize
that such formula will be required to be amended by January 1, 1995 unless guidelines or
regulations are issued clarifying ambiguities in the laws to take effect on such date. In
addition, changes in the provisions of the Service Agreement with PhyCor may result in
changes to the foregoing income distribution formula. :
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ATTACHMENT A

The following itemns have been approved by the Board of Directors and you will be reimbursed

for properly documented expenses.

Expense Category

Automobile:
Lease Payment

Depreciation

Fuel

Car Phone
Repairs or warranty
License tax’

Oil and lube

Car wash
Insurance

Car phone charges
Tires and batteries
Tolls

Actua! mileage

Continuing Education:

Registration fee
Alrline bill
Auto rental
Hotel bills
Meals

Entertainment:
Meals or recreation
charges

Amount Reimnbursed

Lease payment x business
use percentage

Percentage allowed for
business portion

Amount spent x business
percentage

$0.28 per business mile for
autos not previousty
depreciated, no other autg
expense_mayv be reimbursed

Actual, limited to $10.000

per year

Actual, limited o $10.000
per year. Actual, limited to

business use percentage. Club

use must be greater than 50%
business use to deduct dues.

Documentation Required

Submit beginning of year for -

full year form 2106 page 2

Prior year ‘or statement from
accountant.

Submit monthly or quarterty.
Copy of actual receipts
aftached to expense
statement,

Mileage reimbursement form

Submit as incurred.

Actual receipts and if spouse
attends reason for their
attendance

Submit monthly or quarterly
Actual receipts



xpense Amount Reimbursed Documentation Required

Office Supplies Amounts incurred Receipts submitted monthly or
Professional journals Actual, limited to $10.000 quarterly

Furniture and equipment per year.

or lease thereof

Magazines

Professional dues

For entertainment purposes the IRS says that 2 “business associate” who may be entertained is a person
with whom the taxpayer could reasonably expect to engage or deal in the active conduct of his profession.
Examples, are patients, suppliers, referting physicians, employees, agents, partners, of professional
advisors, whether established or prospective.



FULNVIVIT N Y

EXPENSES ASSOCIATED WITH THE
CARDIOLOGY DEPARTMENT ANCILLARY SERVICES

Expense Descriptiogn

Salaries and benefits

Supplies

Equipment Costs:
Depreciation on equipment
Holter Monitor
Treadmill

50% of the lease cost of the
Acuson equipment

Cost of funds associated with
the acquisition price of the holter
monitor and the treadmill

Service Contracts

Repairs and maintenance

Other direct expenses

Overhead costs (rent, utilities/
telephone and ad valorem taxes)

Basis for Allocation

Actua! costs incurred for echo
tech and other personnel
involved in these diagnostic
services.

Actual costs incurred

$200 per month
$366 per month

$1,482 per month

$286 per month

50% of the actual costs incurred
on the Acuson

100% of the actual cost incurred
on the Treadmill

S0% of the actual costs incurred
on the Holter Monitor

50% of the actual costs incurred
on the Acuson

100% of the actual cost incurred
on the Treadmill

$0% of the actual ¢osts incurred
on the Holter Monitor

Actual costs incurred

$168 per month, allocated to
cardiology based on the square
footage used 10 operate the above
listed equipment {two exam rooms)



AMENDMENT TO

EMPLOYMENT AGREEMENT - STOCKHOLDER

THIS AMENDMENT TO EMPLOYMENT AGREEMENT-STOCKHOLDER

made on this, the _ 1A day of ocTeser | 197<, by and between __ Janet Anderson,

M.D. _, of Indian River County, Florida, a physician duly licensed and authorized to
practice medicine in the State of Florida, hereinafter referred to as "DOCTOR," and
GOLD, Vm & WHITE, P.A., & Professional Association incorporated under the laws
of the State of Flonda, with its principal office in Vero Beach, Florida, hereinafter
referred to as the "COMPANY";

WHEREAS, DOCTOR and COMPANY entered into an Eroployment Agreement -
Stockholder on January 1, 1994; and

WHEREAS, DOCTOR and COMPANY intend to Amend Paragraph 7, Covenant
Not to Compete, to provide for a restrictive covenant which is not limited to a total of ten
(10) years.

NOW, THEREFORE, in consideration of mutual promises and other monies in
hand paid and other valuable consideration, including the executing of the Amendmeﬁt to
the Service Agreement by COMPANY and PHYCOR OF VERO BEACH, INC,, the
parties agree as follows:

I. DOCTOR and COMPANY hereby agree to amend Paragraph 7 of the

Employment Agreement - Stockholder as follows:



7. COVENANT NOT TO COMPETE

7.1. The DOCTOR and COMPANY agree that during the period of
employment, as defined above, the DOCTOR shall not undertake any professiomﬂ
service except for the benefit of the COMPANY, unless the COMPANY shall
consent thereto, and shall not engage in any principal business or profession other
than the rendition of the professional services of the COMPANY for and on behalf
of the COMPANY. In addition, the DOCTOR agrees that upon termination of this
Agreement, or in the event employment is terminated by the COMPANY during
the period of employment, whether or not it be voluntarily or involuntarily, the
DOCTOR agrees not to enter into the employ of any person, firm, professional
association, hospital, or corporation engaged in a similar profession in competition
with COMPANY for a period of eighteen (18) months next afier the date of such
termination, nor himself engage, during such period, directly or indirectly, as
principal, agent, or employee in any such profession in competition with the
COMPAN Y within a thirty-five (35} mile radius of the COMPANY's business
location, the Doctor’s Clinic at Vero Beach, Florida, and any locatiop within
fifteen (15) miles of any satellite Jocation.

7.2. The COMPANY and DOCTOR have examined in detail this
restrictive covenant and agree that the restraint imposed herein on DOCTOR is
reasonable in the sense that it is no greater than necessary to protect the

COMPANY in its legitimate business interests, and the restrictive covenant is
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reasonab!é in the sense that is not unduly harsh and repressive. Any breach or
invasion of any terms of this covenant shall be deemed to have caused immediate
and irreparable injury to the COMPANY and will aunthorize recourse by the
COMPANY to injunctive relief and/or specific performance, as well as to all other
legal and equitable remedies to which the COMPANY may be entitied.

73  The COMPANY and DOCTOR agree that in the event a court
of competent jurisdiction should determine that either the time of this covenant is
too lengthy, and/or the area from which competition is restricted is too broad, that
they hereby stipulate and agree that the court may modify the limits of time and
area to the extent that the court deems reasonable so that this covenant shall not be
voided.

7.4 The COMPANY shall be entitled to damages and injunctive
relief against the DOCTOR for violation of the termas of this covepant, and in
addition, a reasonable attorney's fee and court costs shall be recoverable.

2, All other terms and conditions of the Employment Agreement - Stockholder
dated January 1, 1994, except as modified herein by this Amendment, shall remain in full
force and effect.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals



the day and year first above written.

Witnesses:
;S —5 14‘2,2.0—""']_,.
As (o/Company @)

<o
By: ’ v/t/j_
N

Neto—

Janet @m M.D.

J RS —




CONDITIONAL AGREEMENT

44
THIS CONDITIONAL AGREEMENT made on this, the __i’i__. day of

OcTosen , 197, by and between __Janet Anderson, M.D. _, of Indian River County,

Florida, a physician duly licensed and authorized to practice medicine in the State of
Florida, hereinafter referred to as "DOCTOR," and GOLD, VANN & WHITE, P.A., &
Professional Association incorporated under the laws of the State of Florida, with its
principal office in Vero Beach, Florida, bereinafier referred to as the "COMPANY.”

WHEREAS, DOCTOR and COMPANY entered into an Employment
Agreement - Stockholder dated January 1, 1994; and

WHEREAS, DOCTOR has entered into an Amendment to the Employment
Agreement - Stockholder amending Paragraph 7, the Covenant Not to Compete; and

WHEREAS, it is the intention of the parties that the amendment to
Paragraph 7, Covenant Not to Compete, be conditioﬁaﬂy signed by DOCTOR
conditioned upon COMPANY approving the Amendment to the Service Agreement
within ninety (90) days from the date of this Agreement.

NOW, THEREFORE, in consideration of mutual promises and other
monies in hand paid, the parties agree as follows:

1. The Amendment to Paragraph 7 of the Employment Agreement -
Stockholder between DOCTOR and COMPANY is contingent upon:

a. The stockholders of COMPANY voting to approve all the

amendrents to the Service Agreement; and,
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b. COMPANY and PHYCOR OF VERO BEACH, INC,, a Florida
corporation, formally entering intc and executing the Amendment to Service Agreement
and COMPANY receiving the consideration from PHYCOR OF VERO BEACH, INC.
for entering into the Amendment to the Service Agreement.

2. If either (a) or (b) of Paragraph 1 above are not accomplished within
ninety (90) days from the date of this Agreement, then in that event the Amendrﬁe;lt to
Employment Agreement ~ Stockholder amendment Paragraph 7 executed concurrently |
herewith by DOCTOR shall be null and void; and in that instance, DOCTOR shall
remain subject to the Employment Agreement - S:ockho!dér dated January 1, 1994,
including Paragraph 7 as set forth therein.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals
the day and year first above written.

Witnesses:

SCrm
to Company O
_“.Jpr,ﬁ.f. Pgpn,
Janet Afderson, M.D.

Qrwsger Ml t-
Aé/to Doctbr




AMENDMENT TO EMPLOYMENT AGREEMENT - STOCKHOLDER

THIS AMENDMENT TO EMPLOYMENT AGREEMENT - STOCKHOLDER is made this

A% day of _Februansy 1999, between Lnet E Anderson mp (PHYSICIAN) and

GOLD, VANN & WHITE, P.A., a Florida professional association ("P.A."}.

RECITALS:
WHEREAS, PHYSICIAN and the P.A. entered into that certain agreement entitled Employment
A == (| . "
greement -~ Stockholder and dated , 1838 (the “Agreement”) and
'WHEREAS, PHYSICIAN and the P.A. desire to amend certain terms and provisions of the

Agreement,

NOW, THEREFORE, fer and in consideration of the foregoing recitals, the mutual agreements,
covenants and prgmises hereinafter provided, and one or more other physician employees of the P.A also
modifying the terms and conditions of his or her employment as hereinafler prowided, the parties agree
as follows: B a

1.0 Section 8.7 of the Agreement is hereby deleted in its entirety.

2.0  PHYSICIAN hereby waives and releases the P.A. from hny and all claims, actions, end
causes of actions for breach, default or violation of any term or provision of the Agreement by the P.A,,
or any employee, agent or contractor of the P.A., occurring on or before the date hereof.

3.0 Al capitalized terms contained in this Amendment shall have the meaning ascribed to
them in the Agreement unless otherwise defined herein.

4.0  The Agrecment shall remain in full force and effect as modified hereby.

IN WITNESS WHEREQF, the parties have hereunto set their hands and seals the day and year

first above written.

GOI?\,,\VANN &6\21]1’? P.A.
By;_r Gﬁ.

By: LW§W

-t (y 1y : .
Asto PHYSICIAN
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STOCK PURCHASE AND REDEMPTION AGREEMENT

THIS AGREEMENT, made this Ist day of January, 1994 by and between Janet E,
Anderson, M.D., bereinafter referred to as the "Stockholder®; and GOLD, VANN & WHITE,
P.A., a Professional Association incorporated under the laws of the State of Florida, hereinafter
referred to as the "Company”.

WITNESSETH:

WHEREAS, STOCKHOLDER shall receive 100 shares in the above corporation for 2
paid-in capital contribution of Five Thousand Five Hundred Dollars and 00/100 ($5,500.00) for
all shares of stock; and

WHEREAS, the parties to this Agreement believe that it is to their best interests to
provide for non-transferability and redemption of STOCKHOLDER’s one hundred (100} shares,
in the event of sale or the termination of employment with the COMPANY.

NOW, THEREFORE, in consideration of the mutual covenants herein set out, the parties
hereto do hereby agree as follows:

1, No STOCKHOLDER shall, during the period of his employment by the
COMPANY, sell or dispose of his stock in the COMPANY without the consent of the

COMPANY pursuant to the terms of this Agreement. A legend to this effect shall appcar'on

the Stock Certificate.

2. SHAREHOLDER shall pay the paid-in capital amount of Five Thousand Five

Hundred Dollars ($5,500.00) on or before January 1, 1994, payable in one instaliment,

02/20/96



[April 15, 1998]
[Name Redacted]

Re:  Advisory Opinion No, 98-4

Dear {Name Redacted]:

We are writing in response to your request for an advisory opinion, in which you ask
whether a proposed management services contract between a medical practice
management company and a physician practice, which provides that the management
company wili be reimbursed for its costs and paid a percentage of net practice revenues
(the *Proposed Arrangement”), would constitute illegal remuneration as defined in the
anti-Kickback statute, §1128B(b) of the Sacial Security Act (the “Act”),

You have certified that all of the information you provided in your request, including all
supplementary letters, is true and correct, and constitutes a complete description of the
material facts regarding the Proposed Arrangement. In issuing this opinion, we have
relied solely on the facts and information you presented to us. We have not undertaken
any independent investigation of such information.

Based on the information provided, we conclude that the Proposed Arrangement may
constitute prohibited remuneration under §1128B(b) of the Act.

I FACTUAL BACKGROUND

A, The Parties

Dr. X is a family practice physician who has incorporated &s, and practices under the
name of, Company A (“Company A"). Company A is proposing 1o enter into an
agreement to establish a family practice and walk-in clinic with e corporation, Company
B (“Company B™). Dr. X is the sole Requestor of this advisory opinion.

B. The Arrangement P
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Under the Proposed Arrangement, Company A will provide all physician services at the
clinic. Company A may hire additional physicians and other medical personne! with the
mutual agreement of Company B. Company A will pay all physician compensation and

fringe benefits, including but not limited to, licensing fees, continuing education, and
malpractice premiums,

Company B will find a suitable location for the clinic and furnish the initial capital for
the office, furniture, and operating expenses. Once operational, Company B will provide
or arrange for all operating services for the clinic, including accounting, billing,
purchasing, direct marketing, and hiring of non-medical personnel and outside vendors.

Company B will also provide Company A with management and marketing services for
the clinic, including the negotiation and oversight of health care contracts with various
pavors, including indemnity plans, managed care plans, and Federal health care programs.

In addition to Company B’s activities on behalf of Company A, Company B will set up
provider networks. These networks may include Company A and, if required by

Company B, Company A has agreed that it will refer its patients to the providers in such
networks.

In retum for its services, Company B’s payment will have three components. Company
A will be required to make a capital pavment equal to a percentage of the initial cost of
each capital asset purchased for Company A per year for six years. Company B will also
receive a fair market value payment for the operating services it provides and an at-cost
pavment for any operaling services for which it contracts. Company B will receive a
perceniage of Company A’s monthly net revenues for its management services.

If the percentage payment described above is not permitied by law, then the parties will
establish a management fee reflecting the contemplated financial results of the
arrangemernt or, if the parties cannot agree to a fixed amount, the parties will hire an

accounting {irm to determine an appropriate fixed fee (the “Altemnative Proposed
Arrangement™).

II. LEGAL ANALYSIS
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A.  Anti-kickback Statute

The anti-kickback statute, §1128B(b) of the Act, makes it a criminal offense knowingly
and willfully to offer, pay, solicit, or receive any remuneration to induce the referral of

business covered by a Federal health care program. Specifically, the statute provides
that: N

Whoever knowingly and willfully offers or pays [or solicits or
receives] any remuneration (including any kickback, bribe, or
rebate) directly or indirectly, overtly or covertly, in cash or in
kind to any person to induce such person — to refer an
individual to a person for the furishing or arranging for the
fumnishing of any itemn or service for which payment may be
made in whole or in part under a Federal health care program,
or to purchase, lease, order, or arrange for or recommend
purchasing, leasing, or ordering any good, facility, service, or
itern for which payment may be made in whole or in part

under a Federal health care program, shall be guilty of a
felony.

§1128B(b) of the Act. In other words, the statute prohibits payments made purposefully
to induce referrals of business payable by a Federa! health care program. The statute
ascribes liability to both sides of an impermissible "kickback" transaction. The statute
has been interpreted to cover any amrangement where pne purpose of the remuneration
was to obtain money for the referral of services or to induce further referrals. United

States v. Kats, 871 F.2d 105 (9th Cir. 1989); United Srates v. Greber, 760 F.2d 68 (3d
Cir.), gcert, denjed, 474 U.S. 988 (1985).

Violation of the statute constitutes a felony punishable by a maximum fine of $25,000,
imprisonment up to five years or both. Conviction will also lead to automatic exclusion
from Federal health care programs, including Medicare and Medicaid,

This Office may also initiate administrative proceedings 10 exclude persons from Federal
and State health care programs or to impose civil monetary penalties for fraud,
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kickbacks, and other prohibited activities. See §§1128(b)(7), 1128A(a)(7) of the Act.!

B.  Safe Harbor Regulations

In 1991, the Department of Health and Human Services (the “Department™) published
safe harbor regulations that define practices that are not subject to the anti-kickback
statute because such practices would be unlikely to result in fraud or abuse. Failure to
comply with a safe harbor provision does not make an arrangement per s¢ illegal. For
this Proposed Arrangement, the only safe harbor regulation potentially available is the
personal services and management contracts safe harbor. Sge 42 C.F.R. §1001.952(d).

The personal services and management contracts safe harbor provides protection for
personal services contracts if all of the following six standards are met: (i) the agreement
is set out in writing and signed by the parties; (ii) the agreement specifies the services to
be performed; (iif} if the services are to be performed on a part-time basis, the schedule
for performance is specified in the contract; (iv) the agreement is for not less than one
year; (v) the aggregate amount of compensation is fixed in advance, based on fair market
value in an arms-length transaction, and not deterrined in a manner that takes into
account the volume or value of any referrals or business otherwise generated between the
parties for which payment may be made by Medicare or a State health care program; and

(vi) the services performed under the agreement do not involve the promotion of business
that violates any Federal or State law,

We conclude that the Proposed Arrangement does not qualify for this safe harbor. In
order for an agreement to be protected by this safe harbor, strict compliance with all six
standards is necessary. In this case, the compensation is not an aggregate amount, fixed

in advance, as the safe harbor requires. Accordingly, the safe harbor standards are not
satisfied. :

C.  Percentage Compensation Arrangement

Because compliance with a safe harbor is not mandatory, the fact that the Proposed
Arrangement does not fit within a safe harbor does not mean that the Proposed

'Because both the criminal and administrative sanctions related to the anti-
kickback implications of the Proposed Arrangement are based on violations of the anti-

kickback statute, the analysis for the purposes of this advisory opinion is the same under
both.
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Arrangement is necessarily unlawful. Rather, we must analyze this Proposed
Arrangement on & case-by-case basis.

Percentage compensation arrangements for marketing services may implicate the anti-
kickback statute. In our preamble to the 1991 final safe harbor rules, 56 Fed. Reg. 35952
(July 29, 1991), we explained that the anti-kickback statute “on its face prohibits offering
or acceptance of remuneration, inter alia, for the purposes of ‘arranging foror
recommending purchasing, leasing, or ordering any ... service or item’ payable under
Medicare or Medicaid. Thus, we believe that many marketing and advertising activities
may involve at least technical violations of the statute.” 56 Fed. Reg. a1 35974.

This Proposed Arrangement is problematic for the following reasons.

The Proposed Arrangement may include financial incentives to increase
patient referrals. The compensation that Company B receives for its
management services is a percentage of Company A’'s net revenue,
including revenue from business derived from managed care contracts
arranged by Company B. Such activities may potentially implicate the anti-
kickback statute, because the compensation Company B will receive will be
in part for marketing services. Where such compensation is based on a
percentage, there is at {east a potential fechnical violation of the anti-
kickback statute. In addition, Company B will be establishing networks of
specialist physicians to whom Company A may be required to refer in some
circumstances. Further, Company B will presumably receive some
compensation for its efforts in connection with the development and
operation of these specialist networks. In these circumstances, any
evaluation of the Proposed Arrangement requires information about the
relevant financial relationships. However, Company B is not a requestor
for this advisory opinion, and Company A does not have information
regarding Company B’s related business arrangements.

Accordingly, we have insufficient information to ascertzin the level of risk
of fraud or abuse presented by the Proposed Arrangement.?

?We are also preciuded from reaching a conclusion about the Aliernative Proposed
Arrangement. Such a determination would require us to evaluate whether the agreed
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n The Proposed Arrangement contains no safeguards against
overutilization. In light of the proposed establishment of provider
networks with required referral arrangements, there is a risk of potential
overutilization. Under the Proposed Arrangement, we are unable to
determine what, if any, controls will be implemented under managed care
contracts negotiated for Company A by Company B. Without such
controls, we can not be assured that items and services paid for by Federal
health care programs will not be overutilized.

= The Propesed Arrangement may include financial incentives that
increase the risk of abusive billing practices. Since Company B receives
a percentage of Company A’s revenue and will arrange for Company A’s
billing, Company B has an incentive to maximize Company A’s revenue.
This Office has a longstanding concern that percentage billing arrangements
may increase the risk of upcoding and similar abusive billing practices.

III. CONCLUSION

The advisory opinion process permits the OIG to protect specific arrangements that
“contain[] limitations, requirements, or controls, that give adequate assurances that
Federal health care programs cannot be abused.” See 62 Fed. Reg. 7350, 7351 (February
19, 1997). Based on the facts we have been presented, the Proposed Arrangement

appears to contain no limitations, requirements, or controls that would minimize any
fraud or abuse.

Therefore, since we cannot be confident that there is no more than a minima! risk of fraud
or abuse, we must conclude that the Proposed Arrangement may involve prohibited
remuneration under the anti-kickback statute and thus potentially be subject to sanction
under the anti-kickback statute, §1128B(b) of the Act. Any definitive conclusion
regarding the existence of an anti-kickback violation requires a determination of the

upon fee is fixed at fair market value. We are prevented from making that determination

by §1128D(b)(3)(A) of the Act, which prohibits our opining on fair market value in an
advisory opinion.
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parties’ intent, which determination is beyond the scope of the advisory opinion process.?

IV. LIMITATIONS

The limitations applicable to this opinion include the following:
. This advisory opinion is issued only to Dr, X, who is the Regquestor of this

opinion. This advisory opinion has no application, and cannot be relied
upon, by any other individual or entity.

‘This advisory opinion is applicable only to the statutory provision
specifically noted above. No opinion is herein expressed or implied with
respect to the application of any other Federal, state, or local statute, rule,

regulation, ordinance, or other law that may be applicable to the Proposed
Arrangement. ~

. This advisory opinicn will not bind or obligate any agency other than the
U.S. Depariment of Health and Humnan Services.

This opinion is also subject to any additional limitations set forth at 42 C.F.R. Part 1008.
SincerCIS!,
/s/

D. McCarty Thomton
Chief Counsel to the Inspector General

30ur conclusion regarding the risk of fraud or abuse in relation to the anti-kickback
statute should not be construed 1o mean that a finding of fraud or abuse is an implied
element necessary to establish a violation of the statute.




ALTERNATIVE PROVISION

2. SHAREHOLDER shall pay the paid-in capital amount of Five Thousand Five
Hundred Dollars ($5,500.00) in monthly installments commencing February 1, 1994 of $460.00
for eleven (11) consecutive months with a twelfth (12th) installment of W0.00.

3. If the STOCKHOLDER's employment by the COMPANY is terminated pursuant
to the terms of STOCKHOLDER's employment agreement with COMPANY, such
STOCKHOLDER, his heirs or assigns, shall sell and the COMPANY shall purchase, by way
of redemption, all of the shares of stock he then owns in the COMPANY for
STOCKHOLDER's original purchase price plus the amount atributable to any increase in the
All Urban Consumer Price Index {CPI) when considering the year of acquisition as the base
year. Payment of the redemptior; amount shal} be in the same manner as COMPANY was paid,
L.e. in cash or over twelve (12) months calculated consistent with the following example. For
example, if the STOCKHOLDER purchased shares for $5,000.00, on redemption he would
receive $5,000.00 plus the CPI increase from January of the year of purchase,

4. This Agreemeni shall be binding on the parties, their heirs and assigns, and may
be terminated or modified only by mutual agreement between them.

5. This Agreement shail be governed by the laws of the State of Fiorida.

6. The parties agree that the amount of capital contribution and method of valuation
and repayment shall be reviewed by the Board of Directors of COMPANY annually.

IN WITNESS WHEREOF, the parties hereto have hereunto executed this Agreement as

of the day and year first above written.

02/20/96



i mes @r‘?&%

E. Anderson, M.D. Date

i ! L. Kent Merrill, M.D.
President/Medical Director
As to Company

02/20/96
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Katherine Lannon, Esquire
Office of Attorney General
November 17, 2000

Paged

We anticipate this jetter of disclosure will provide further insight as to why the Petiloner
sought the Board of Medicine’s determination. Once the Board of Medicine has made its determination,

the Petitioner will be able to make a quick analysis as to the best course of action without creating further
risk of disciplinary action by the Board of Medicine.

ROBERT RAPPFEL, D.O, ESQ.
For the Firm

DRR/jam

Enclosure: Exhibit A" OIG Advisory Opinion 984
Exhibit “B” Amicus Curie brief by PhyCor, Inc.
Exhibit “C"  Kissner Testimony Pages 27-28
Exhibit "D" Kissner Testimony Pages 55-62
Exhibit “E” Glasser Testimony Pages 23-29

o« Howard Tee, M.D). {(w/0 encl)
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A L i o i Al POF PR PT ) L1 MR Mave WIdoul RAVing 4 non-compete. You've got o
[2] otben. {2]  Rave something that protects the entity.

[3) Q  Araresch of Bakanuniz, 6id you, at any {3 This whole Articie 7 deals with both

{4] time, anempt 10 amend this Exhibit No, §, the amcoded {4] restrictve covenant by GVW for in phymecians;

[ 5] wndsesuted services agreement? [ 5] resritions for PiyCor; and the P.A. back gng torth
16 A No. {6] tocually us well; x0d the enforcoment of mme,

[7] MR. GOLDSTEIN: An chjectian to form prior to % Q  Would the! sl inure @ protacisns of m,

(8 that please. Thaenk you. (% patient base? In other words, # a phyxicien leaves;

{9 BY MR. RAPPEL: [9] s more Hiely thas not that the paticot wit) fyfy
-!10] Q  Tnoriced in Arsiele 7 on page 18 and also on [10]  to that physician and therefore Gold, Vane & Wy would
{11]  page 19 there’s provision 7.2 duled on page 18: [11] low revenues?

12]  restricrive cavenanus by cument physician stockholders (12 A If tbe phyrician suyed withis the soo<corapete
[t13]  and physician employees. And on page 19 bar 3 [13] ares, patiens - i conld harm the P.A_, yea.

(14] provision, 73: Restrictive covenann by furors {14 Q  Aond i the P.A. & Barmed, thes PhyCar of Verg
18]  physician employces. Azd on 7.6 on page 20 tiks abont [15] Beack is harmed becsuse it taes 3 direct percantage of
{i6]  enforcemen provisions. Why i it important that PuyCor (16] the income genernied by Gold, Vann & White, P.A.,
J1T1 of Vero Beach, Inc. ace 10 it that GVW enforves the {17] cormect?

18]  texmrictive covenants that it bas witk its physicians? 18] A PbyCor of Vero Beach, Inc. receives &

f19] A You've got to protert the enterprise and the {19] manxgement fee,

120)  business. It's very time conruming and expensive to (20! G  Thet management fee is fiated within the

(21]  recruit physicians. We rypically bring a physician in; [21]  services agreement, correct?

2] provide a practice setting for them: staf; services to (g =i} A I believe 1t is,

23] therm; Betp build the entiy, the practice. And once [23] Q And the mansgement fee discusses percentages
{24]  that practice has been eswablished and doing well, it [24]  of nat elinic revenues, corest?

{25]  would be difficult an¢ injurious 1o kave that physician [25] A I believe It does.

Page 59 Page &

{1} Q  And ne: elinic revenues ere defined within the [ 1} G T'sa 40-year agreement, correct?

[2] agreement, correct? 2] A T believe it is.

{3 A The definition of net clink revenues iy [ ¥ € Scas T undenstand it, the managemen: services
{4] defined in this agreement. PhyCor teceives ity [4] fees, PhyCor of Vero Beach, Inc., the more pasient that
[5] management fee. This agreemen: also provides [ 5} come into the clinic, the more revenucs that are

[ 6]  gzaramices, T believe, 10 the physiciane based on fat {6] gencrated, the bigger the managemen: feas thy! PhyCor of
{71 guaraniee of ner clinic revenues regardiess of who comes [T} Vere Beach, Inc. reseives, comrect?

(8 of pous. 18 A PhyCot is paid & mansgement fee per this

{9] Q And on page 6, section 2.1.9, nei chinic (9] conmuct.

[10]  revenues; it indicales ancillary and other revenpes: [10} Q  And the mansgement fee i based on the sliding
{11]  physiclan servizes revenues and capitation revenues. [13] ocale of percentsges found within the agresment,

{12] Cab there be ancillary or ather revenues, phywcan ['2] corrent?

{13]  services revenues and capiiation revenues, without a [13] A U'm not going to interpret this agrecruent.
[14]  patient or pacients? {14]  bave people that do that; thut's my chicf financial

151 A in the maditional sensc as we discumed {15] offcer,

{(16] carlier, no. You need patients o provide — that 14} Q s your CFO an snomey?

[17)  phyicians can provide medical scrvices to whick would {17 A No; net to my Enowledge.

(18] include perlaps ancillary testing. There & 5o [1€] Q  Is your CFO board certified in bealth carc

[19] capiution. GVW has never — nor Phy(Cor of Vero Beach {15] hLw?

{20]  fin this location = ever received any capitation [20 A Mot to my kaowledge,

{2i]  revenues. Well, it also provides provisions for 21 Q Now, as pan of ;aking some of these eourses
{22]  additional managed care payments and that doesn’t exipt [22] including going to the — have you taken any courses
{13}  either. This document was craked probably 10 be [23]  with the ACMP yei?

12¢]  living document and address ksues o be dealt with over [24] A Tt doesn't work that way, The ACMPE, the
{25] dme. [25] College of Medicsl Practice Executives, provides engoing
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{1] THEREUPON,
{3] ARTHUR GLASER, M.D.,
(3] called azx & witnew on bzhalf of the Defendant, having
[4] been firm duly sworn, was examined and tesrified as
{5] foliows:
i €) CIRECT EXAMINATION
(7] BY MR, RAPPEL:
[8] Q Good ahiemoon, £1. For the record ean you
(%) please give us your full pame,
{10} A My name is Anbur Lovis Glaser,
{11} Q  Arz you a physician Txensed to practice
[12] medicine here in the State of Florida?
{13] A [am.
{14] O How long bave you bech 3 physician?
fts) A Since 1973,
{16} Q Have you conrinuonsly since 1973 beld a
[17]  Bceose to practice bere in the Sute of Florida?
[38) A No
f19] Q Wuen did you firnt roceive & conse W
{20]  pracrice here in the Site of Floride?
{21] A [ believe it was in 1984, but I'm not eertain.
{22 Q Da yon currently hold ficenses 10 practice
(23]  medicine in any other zute besidey Floridy?
(4] A tdo
{251 Q  Wktat states are those?
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A Hawaii, Virginia, South Carolfina.

Q Frior to 1984 where did you practice medicine?

A T wasin 2 trzining program in Charlesion,
South Carolins,

G  When you came here to Florida in 1934, where
did you work?

A  When [ came bere?

G Yes, #ir,

A Tworked bere in Vere Beack st Docrarny’
Clinic,

G As long ai you've worked here in Vero Beaeb,
bas the Doctors” Clinic siways been known s the
Doctors” Giinie?

A Asfsr a1 know, yes,

QT ther whar's referred 1o a9 2 fictirious
pame? I other words, is the Docton” Clinic i owm
eniiry? 15 it 3 corporation, s parmenbip?

A I's 8 pactnership,

Q  Are you currently &8 owner in the Doctort’
Clinic?

A P'm 2 voember of the partenship.

Q How long bave you been 2 member of the
partncrahip 21 the Poctory Clinie?

A I believe mnce 1986,

Q  Arc you currently an officer or a direstor in











































