
I STATE OF FLORIDA 
BOARD OF MEDICINE or. 

IN RE: PETITION FOR DECLARATORY 
STATEMENT OF 
HOWARD TEE, M.D. 

FINAL ORDER 

The Board of Medicine considered the Petition for Declaratory Statement filed on 

b-ehalf of Howard Tee, M.Q., at a duly-noticed meeting held on February 3,2001, in 

Tampa, Florida, and determined that the petition should be denied. A Petition to 

intervene was filed on behalf of Arthur L. Glaser, M.D., and Gold. Vann 8 White, P.A. 

Upon consideration of the petition, and the rules cited by petitioner, the Board 

determined that a response to the petition was not appropriate on the grounds that the 

purpose for a petition for declaratory statement is to permit licensees lo seek advice 

about proposed action. In this case, Petitioner had participated in the contract at issue 

since 1997. The legality of the contract is at issue in Gold, Vann & White, P.A. v. Allen 

P. Friedenstab, M.D., Case No. 98-0472CA22. 

Therefore, the Board of Medicine declines to issue a declaratory statement in 

response to the petition, and the petition is dismissed. 

This Final Order shall become effective upon filing with the Clerk of the 

Department of Health 



t.C 
DONE AND ORDERED this Z&aay of ,2001. 

BOARD OF MEDICINE 

for   as ton lSfco&-~ua, M.D., Chair 

NOTICE TO PARTIES 

Pursuant to  Section 120.569, Florida Statutes, petitioner is hereby notified 

that he may appeal this Final Order by filing one copy of a notice of appeal with the 

Clerk of the Department of H6alth and one copy of a notice of appeal and the filing 

fee with the District Court of Appeal within 3 0  days of the date Phis Final Order is 

filed. 

CERTIFICATE OF SERVICE - 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

provided by U.S. Mail to Howard Tee, M.D., c/o Robert Rappel, D.O., J.D., Craig 

M. Rappel, Esquire, Richard 6. Wingate, Esquire, Rappel & Rappel, P.A. ,  5070 

Highway A1 A North, Suite 221, Oak Point Professional Center, Vero Beach, Florida 

32963-1 21 6, this - day of . 2001. 



AMENDED CERTIFICATE OF SERVICE - 

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 

provided by certified mail to Howard Tee, M.D., 1485 37th. St., Ste. 101. Vero Beach 

FL 33960,, Robert Rappel, D.O., J.D., Craig M. Rappel, Esq., and Richard B. 

Wingate, Esq., 5070 Highway A1A North, Ste. 221, Vero Bch FL 32963-1216, and 

- c it 
interoffice delivery to at or before 5:00 p.m., this (4 1 day of 



STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

BOARD OF MEDICINE 

IN RE: 

Petition for Declaratory 
Statement of 
Howard Tee. M.D. 

PETITION FOR DECLARATORY STATEMENT 

Pursuant to Section 120.565, Florida Statutes, Petitioner, HOWARD TEE, 

M.D. (the "Petitioner"), by and through undersigned counsel. petitions the Board 

of Medicine for a Declaratory Statement and states: 

1. The Petitioner is Howard Tee, M.D. For purposes of this Petition. 

Petitionei's address is that 07 undersigned counsel. 

2. The gavemmental entity affected by this Petition is the Department 

of Health, Board of Medicine (the 'Board"). The statutory provisions on which this 

Declaratory Statement is sought are Sections 458.331(1)(g), 458.331(1)(i) and 

817.505, Florida Statutes. 

3. Petitioner's multi-specialty group medical practice (the "Practice") 

entered into and parlicipated in a long-term Management S e ~ i c e s  Agreement 

and an Amended Management Services Agreement (collectively the 

"lvlanagernent Agreement"), with a practice management company (the 

Page 1 of 1 



'Company"). (attached as Exhibit "B", Page 1) The Practice consists of 

approximately forty-four (44) multi-specialty physicians. 

4. The Petitioner entered into a non-shareholder employment 

agreement on November 19, 1996; however, the Petitioner did not actually begin 

employment until February 1,1997. The petitioner became a shareholder of the 

Practice on July 8, 1998, effective February 1, 1998 and entered into a 

Stockholder Employment Agreement ('Employment Agreement") (attached as 

Exhibit "C". Page l), during said participation in the Management Agreement. 

The Employment Agreement incorporated the Management Agreement by 

reference. During the formulation of the Employment Agreement, the Petitioner 

requested btit never received a copy of the Management Agreement. 

5. On or about August 2000, the Petitioner became aware mainly 

through outside sources that the '~ana~ement Agreement entered into by the 

Practice may subject the Petitioner to disciplinary action by the Board of 

Medicine. In addition, the Petitioner obtained a copy of a July 17, 2000 Advisory 

Bulletin from the Florida Medical Association (attached as Exhibit 'A"). The 

Petitioner, concerned with his reimbursement amngement and the possible 

issue of a 'split-fee" amngement with the Company discussed the concerns of 

the arrangement with the Practice Executive Director. The Petitioner again 

requested a copy of the Management Agreement and his request was again 

denred. On September 5, 2000, the Petitioner sought legal counsel. 

Approximately two weeks after seeking legal counsel, the Petitioner came into 
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possession of a copy of the Management Agreement from a fellow Practice 

physician. 

6.  The Transaction Documents, which includes the Management' 

Agreement (attached as Exhibit ' 0 )  and the Employment Agreemenl- 

Stockholder (attached as Exhibit 'C" ) contains the following relevant provisions: 

a. The Company is the sole and exclusive agent for the 

administration and management of the Practice. (5, Page 

11) The Company is required to provide certain 

managemenl services, including, but not limited to, practice 

expansion and increasing profits and revenues through 

advertising, coordinating managed care relationships (8, 

Page 13, 5.5(h)), patient fee schedules, strategic planning, 

ancillary services to which the Practice's physicians may 

refer and other management services.(B, Page 8-10, Article 

4 and 5.1) The Company determines the amount of capital 

to be investxJannually (emphasis added) in the Practice 

and specificallv controls the profit marqin (emphasis added) 

for the Practice. Moreover, the Company determines the 

form of capital to be invested. (B. Page 11. 5.2) 

b. Other management services include the establishment and 

maintenance of credit, billing and collection policies and 

procedures, advise and consult with Practice regarding the 
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fees for Professional Services provided by the Practice, 

provide all services relating to the billing of patients. 

insurance companies and other third party payors on behalf 

of the Practice and other management services as 

requested by the Practice. Additionally, the Gompany 

designs, supervises and maintains custody of all files and 

records, which relate to the operation of the Practice. 

including but not limited to accounting, billing, patient 

medical records and collection records. (€3, Page 12, 5.5(b)) 

c. The Company established and is administering accounting 

procedures, controls and systems to provide financial 

records and books of account relating to the operation of the 

Practice. All financial affairs are prepared and maintained in 

accordance with the Companies routine accounting 

practices. Additionally, the Company established, maintains 

and monitors procedures and policies for the timely filing and 

retrieval of all medical records generated by the Practice. (El. 

Page 13,5.5 (f)) 

d. The Company also provides certain operational services to 

the Practice, including the employmenl of personnel, 

administration and support in addition to providing the 

facilities, equipment and supplies as an agent for the 
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Practice. (B, Page 13, 5.5(d), Page 14, 5.7) 

e. The Company controls all advettising, other marketing 

services and public relations, the cost of which is included in 

the Practice expenses. (8, Page 9,4.2.3; Page 10,5.1) 

f. In addition to the reimbursement of advertising and 

marketing, the Practice must reimburse the Company for 

Practice expenses ('Expenses") and a Service Fee. First, 

the Practice must reimburse the Expenses, which consists 

essentially of all direct and indirect expenses incurred by the 

Company in the provision,of the management and 

operational services to the Practice. The Expenses also 

include all salaries, benefits and other direct costs of all 

employees, with the exception of Technical Employees, 

which are the responsibility of the Company, and other 

employees, who are not professional employees, of the 

Practice at the clinic. (0.  Page 20, $.l(a)) Second, the 

Practice must pay the Company a monthly Service Fee, 

which is a percentage of the Net Practice Revenues equal to 

twelve percent (12%) for the term of the Agreement. (8, 

Page 20. 8.l(b)) The Practice's net income includes all 

income derived from the revenues generated by or on behalf 

of the Practice or its physicians as a direct result of 
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professional medical services furnished to patients, ancillary 

services provided to patients, pharmaceuticals and other 

medical supplies sold to patients and other fees or income 

generated in an inpatient or outpatient setting. regardless of 

the source, less Clinic expenses.(B. Page 20. B.l(b) 

Additionally, there is a Managed Care Service Fee of twenty- 

five percent (25%) of all additional Managed Care payments 

plus, should an Independent Practice Association ("PA") be 

established for the Practice. an additional management fee 

will be provided to the management organization.(B, Page 

15. 16, 5.12(a),(b)j Thus, the Service Fee distribution is a 

direct percentage of the total profits generated by the 

Practice, which includes all profits generated as a result of 

the Company's marketing and management efforts, 

supported totally from all sources of the Praclice's 

physician's revenues. 

7. Section 458.331(1), Florida Statutes sets forth a list of acts or 

omissions for which the Board of Medicine may take disciplinary action against a 

physician's lice'nse. More specifically, the list includes Section 458.331(1)(i), 

which prohibits "[playing or receiving any commission, bonus, kickback, or 

rebate, or engaging in any split-fee arrangement in any form whatsoever with a 

physician, organization, agency, or person, eilher directly or indirectly, for 
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patients referred to providers of health care goods and services . . ." Petitioner is 

concerned that the arrangement provided for in the Management Agreement 

violates this prohibition, i.e., the percentage payment is not related to the cost of 

management services provided (the Management Agreement requires the 

Company's direct cost for the management expenses and Expenses to be 

compensated from the top of the revenues) and that the Service Fee covers a 

percentage of the revenues from all services, whether performed inside the 

physician's clinic or in a hospital, particularly in light of the Board of Medicine's 

decision in In Re: Bakarania, 20 FALR 395 (1998), affd without opinion, 737 

So.2d 588 (Fla. 1st DCA 1999). In In Re: Bakarania, the Board of Medicine's 

decision concerned a group of physicians who were to pay management fees 

from the group's revenues to a management company that had no correlation to 

the actual cost of providing management services and appeared to be provided 

simply to compensate the management company for management services 

intended to deveiop more "patient referra!~" for the group. The present 

Management Agreement contains similar terms similar to those described by the 

Final Order of the Board of Medicine. Moreover, the Company adopted the 

statemen! of the case and facts provided by Phymatrix before the First District 

Court of Appeal. 

7. Section 458.331(1)(g). Florida Statutes. states that a physician may 

be disciplined forU[fjailing to perform any statutory or legal obligation placed upon 

a licensed physician." Petitioner is concerned that he is subject to discipline by 
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the Board of Medicine for the failure to perform a statutory obligation placed upon 

him by engaging in a split-fee arrangement with the Company. 

8. In light of the statutory prohibitions against fee-splitting and the In 

Re: Bakarania Decision, Petitioner requests that the Board of Medicine issue a 

Declaratory Statement advising the Petitioner as to whether he is subject to 

discipline for participating in and continuing to participate in the Management 

Agreement. 

Florida Bar No.:0015f56 
Craig M. Rappel, Esquire 
Florida Bar No.: 0752428 
Richard 8. Wingate, Esquire 
Florida Bar No.:0383686 
RAPPEL 8 RAPPEL, P.A. 
5070 Highway A1 A, North 
Suite 221 
Oak Point Professional Center 
Vero Beach. Florida 32963-1216 
(561) 231-7223 
(561 ) 231 -8824 (fax) 
e-mail: rappellaw@~dmnet.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that an original and one (1) copy of the 

foregoing Petition for Declaratory Statement has been served via United 

States First Class Certified Mail, Return Receipt Requested. Postage 

Prepaid, upon: State of Florida, Department of Health. Program 

Administrators Qffice, 4052 Bald Cypress Way, BIN-CQ3, Tallahassee, 

Florida 32399-3253 (Receipt Number: 7000-0520-0025-5697-0323). and 

to the Office of Attorney General, Collins Building, Room 324. 

Tallahassee, Florida 32308 (Receipt Number: 7000-0520-0025-5697- 
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Florida Medical Association 

LAWS REGARDING SPLIT FEE AND SELF REFERRALS 

The laws and rules prohibiting self-referrals and split fees are COmplicated 
and include both Florida and Federal regulations. Any physician 
concerned with a reimbursement arranaement should contad an attorney 
who specieiizes in the area of health law. Below is a tist of the relevant 
s!atutes: 
(Florida Statutes can be obtained at www.1eg.state.fl.u~. ~edera l  statutes 
and regulations can be obtained af www.hcfa.gov/regddefault.htn;j 

9 Section 456.054, FIarida Statutes (was 455.657) -prohibits a health 
care professional from paying or receiving kickbacks in exchange 
for referrals. 

9 Section 456.053. Florida Statutes (was 455.654) - "Patient Self- 
Referral Act" - prohibits the referral of patients to an entity in which 
the health care provider has an interest. There are exceptions set 
forth in the statute. 

9 Section 458.327(2)(c), Florida Statutes -sels forthcriminal penaities 
for making a self-referral. 

9 Section 458.331(1)(i), Florida Statutes - provides for discipline by 
the Board of Med~cine for physicians who accept kick-ba-k &.: s or 
engags in .i apii~ iee arrangement. 

). 42 U.S.C. 1395nn, United States Code - "Stark Laws" - Federal 
prohibikion on referring patients to an entity in which the health care 
provider has an interest. There are exceptions, known as safe 
harbors, which are set foiih in the regulations. 

The Board of Medicine has issued severat declaratory statements on 
this issue. The most inpollant is in Re: The Pelition for Declaratory 
Statement of Magan L. Bakarania, M.D. Copies of declaratory 
statements may be obtained by contacting the Attorney General's OffiC% 
at 850-414-3300. 





PHYCOR OF VERO BEACH, INC. 

AMENDED AND RESTATED 
SERVICE AGREEMENT 



PKYCOR OF VERO BEACH, XNC. 

AMENDED AND RESTATED 
SERVICE AORE- 

THIS AMENDED AND RESTATED SERVICE AGREEMENT dated as of 
January 1, 1997, by and between PHYCOR OF VERB BEACH. INC., a 
Florida corporation ("PhyCor.1 and GOLD, VANN & WHITE. P . A . ,  a 
Florida professional association ( *GVUn) .  

RECITALS : 

WHEREAS. GVW is a multi-specialty group medical practice 
in the Vero Beach, Florida area which provides comprehensive 
professional medical care to the general public; 

WHEREAS, PhyCor is in the business oh managing medical 
clinics, and providing support services to and furnishing medical 
practices with the necessary facilities, equipment, personnel, 
supplies and support staff; 

WHEREAS, GVW desires to obtain the services of PhyCor in 
performing such management functions so as to permit GVW to devote 
its efforts on a concentrated and cohtinuous basis to the rendering 
oT medical services to its patients; 

WHEREAS, effective January 1, 1989, PhyCor purchased 
certain assets and assumed certain liabilities of GW' pursuant to 
the terms of an Asset Purchase Agreement, and PhyCor and GVW 
entered into a Service Agreement providing for PhyCor to provide 
certain services to GVW; and 

WHEREAS, effective January 1, 1992, PhyCor and GVW 
amended and restated the Service Agreement; 

WHEREAS, PhyCor and GVU each deem it necessary and 
advisable to amend certain provisions of the Service Agreement and 
to restate the terms and provisions of the Service Agreement as 
amended; 

NOW THEREFORE, in consideration of the mutual covenants 
and agreements herein contained, the Service Agreement is amended 
and restated as follows and GVW hereby agrees to purchase the 
management and support services herein described and PhyCor agrees 
to provide such services on the terms and conditions provided in 
this Agreement. 



ARTICLE 1. 

RELATIONSHIP OP THE PXRTIES 

1.1. de~endent Relationsh' GW and PhyCor intend 
to act and perforfrfas independent contr%tora and the provisions 
hereof are not intended to-create any ~artnership, joint venture, 
agency or employment relationship between the parties. 
Notwithstanding the authority granted to Phycor herein, PhyCor and 
GVW agree that GVW shall retain the authority to direct the 
medical, professional, and ethical aspects of its medical practice. 
Each party shall be solely responsible for and shall comply with 
all state and federal laws pertaining to employment taxes. income 
withholding, unemployment compensation contributions and other 
employment related atatutes applicable to that party. 

1.2. Resoonsibilities of the Parties. AS more 
specificallv set forth herein. ~hvCor shall ~rovide GVW with 
offices and-facilities, eTdiprnent, su'pplies, support personnel, and 
management and financial advisory services. As more specifically 
set forth herein, GVW shall be responsible for the recruitment and 
hiring of physicians and all issues related to medical practice 
patterns and documentation thereof. ~otwithstanding anything 
herein to the contrary, any clinical laboratory shall be operated 
in full compliance with Section 6204 of the Omnibus Budget 
Reconciliation Act of 1989. 

1 
1.3. E W ' s  Matters. As more specifiealPy set forth 

herein, matters involving the internal agreements and finances of 
GVW, including the distribution of professional fee income among 
the individual Physician Employees and Physician Stockholders (as 
hereinafter defined), shall remain the sole responsibility of GVW 
and the individual Physician Employees and Ptlysieian S~ockholdess. 

1.4. Patient Referrals. The parties agree that the 
benefits to GVW hereunder do not require, are not payment for, and 
are not in any way contingent upon the admission, referral or any 
other arrangement for the provision of any item or service offered 
by PhyCor to any of G W ' s  patients in any facility or laboratory 
operated by PhyCor independently of GVW. 

ARTICLE 2. 

DEFINITIONS 

2 .l. Definitions. For the purposes of this Agreement, 
the following definitions shall apply: 

2.1.1. "Additional Managed Care Payments" shall 
mean (i) all fees and revenues recorded by or on behalf 
of GVW or PhyCor for profits from the assumption of 
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institutional or professional risk in managed care risk 
assumption arrangement8 or otherwise, insluding bonus, 
incentive and surplus payments from capitated services, 
and (ii) dividends and distributions resulting from an 
ownership interest by PhyCor and/or GVW in a managed care 
entity, but excluding Capitation Revenues. 

2.1.2. mAdjustmentan shall mean any adjustments 
for uncollectible account@, discounts, Medicare and 
Medicaid disallowancee, worker' e compensation, 
employee/dependent healthcare benefit programs, 
professional courtesies and other activities that do not 
generate a collectible fee. 

2.1.3. An "Affiliate" of a corporaeion means (a) 
any person or entity directly or indirectly controlled by 
such corporation, (b) any person or entity directly or 
indirectly controlling such corporation, (c) any 
subsidiary of such corporation if the corporation has a 
fifty percent (50%) or greater ownership interest in the 
subsidiary, or (d) such corporation's parent corporation 
if the parent has a fifty percent (5039 or greater 
ownership interest in the corporation. For purposes of 
this Section 2 . 1 . 3 . ,  GVW is not an affiliate of PhyCor. 

2.1.4. "Facillary and Other Revenues" shall mean 
all fees or revenues actually recorded each month (net of 
Adjustments) by or on behalf of G W  or PhyCor which are 
not Physician Services Revenues or Capitation Revenues, 
including global and technical fees from medical 
ancillary services, and fees for medical management and 
~~tilization, and other distributione to GVW from health 
care related investments, and including any interest, 
investment, rental or similar payments or income made or 
payable to GVW. but excluding rental income on any leases 
or subleases between PhyCor and CVW, and any investment 
income on proceeds under the Asset Purchase Agreement. 

2.1.5. "Capitation Revenues" shall mean ail 
payments from managed care organizations, such as Blue 
Cross Health Option, where payment ia made periodically 
on a per member basis for the partial or total medical 
care needs of a patient, co-payments and all KMO 
incentive payments including hospital insentive payments 
(unless such HMO payment or hospital incentive payment is 
an Additional Managed Care Payment), but excluding 
Additional Managed Care Payments. 

2.1.6. "Clinic' shall mean facilities, including 
satellite locations, related businesses and all medical 
group business operations of Phycor, which are utilized 
by G W .  



2.1.7. 'clinic Expenses* shall mean all Operating 
and nan-operating expenses incurred in the operation of 
the Clinic, including, vithout limitation: 

(a) salaries, benefits (including contributions 
under pension and profit-sharing plans) and other 
direct costs of all employees of PhyCor at the 
Clinic, and Technical Employees (but excluding 
all other Physician Employees), 

(b) obligations of PhyCor or Parent under leases 
or subleases provided for herein and relating to 
the operations of PhyCor or the GVW Clinic, 

(c) personal property and intangible taxes 
assessed against PhyCor's assets commencing on 
the date of this Agreement and including those 
taxed on accounts receivable purchased pursuant 
to Section 8.2 hereof, 

(dl interest expense on indebtedness incurred by 
PhyCor or Parent to finance any of its 
obligations hereunder or services or services 
provided hereunder and interest expenses on 
indebtednesa incurred to finance transactions 
described in Section (g) below occurring after 
January 1, 1997 (interest expense will be charged 
for funds borrowed from outside sources as well 
as from parent or Parent's finance eubsidiary; in 
the latter case, charges will be computed at a 
floating rate that is equal to the current 
blended borrowing rate in effect for actual and 
available outside borrowings of Parent or its 
'finance subsidiary; and such rate will be 
computed as the sum of interest and related costs 
divided by the related total of all borrowings), 

(el malpractice insurance expenses, 

(El other expenses incurred by PhyCor in carrying 
out its obligations under this Agreement, 

(g) In the event after the date of the execution 
of this Amended and Restated Service Agreement, 
an opportunity arises for additional physicians 
in the service area of G M  to become employed by 
or merge with GVW, and in the event such merger 
is completed, amortization of intangible asset 
value as a result of each such merger, provided, 
however, the f i r ~ t  $1,000,000 in aggregate 
intangible asset value for the foregoing 



acqu i s i t i ons  e h a l l  not  be a  c l i n i c  Expense bu t  
s h a l l  be a  PhyCor expense; 

(h)  t he  wr i te -of f  of  any a s se t  o r  any p o r t i o n  
the reo f  on t h e  balance sheet  of PhyCor as o f  
January 1, 1997 or incurred the rea f t e r ;  and 

(i) t he  s a l a r i e s  and bene f i t s  of t h a t  number of 
Physician Extender Employees which equal  15% of 
t h e  t o t a l  number o f  providers employed by GW, 
however. once t h e  15% l eve l  i s  reached,  t h e  
e a l a r i e s  and b e n e f i t s  of a l l  o the r  Phys ic ian  
Extender Employees s h a l l  be an expense of GVW. 

' C l i n i c  Expensesm s h a l l  no t  include: 

(A) any corpora te  overhead charges ( o t h e r  than 
i n t e r e s t  expense i d e n t i f i e d  above). from the  
Parent  o r  any corpora t ion  a f f i l i a t e d  w i t h  t he  
Pa ren t ,  

( 8 )  any federa l  o r  s t a t e  income taxes ,  

1C) any expenses which a r e  expressly des igna t ed  
h e r e i n  a s  expense8 o r  r e s p o n s i b i l i t i e s  of GVW, 

(D) any amor t iza t ion  expense r e s u l t i n g  from the  
amor t iza t ion  of " c l i n i c  se rv ice  agreement" on  the  
books of PhyCor r e l a t i n g  t o  the execution of t h i s  
Agreement, - 

( E l  i n t e r e s t  expense on indebtedness i n c u r r e d  by 
PhyCor o r  Parent  t o  f inance the purchase p r i c e  
p a i d  o r  wi thheld  a t  Closing under t h e  Asset  
Purchase Agreement o r  t he  ref inancing o f  any 
l i a b i l i t i e s  assumed under the  Asset Purchase 
Agreement, and 

(F) amor t iza t ion  of in tangib le  a s s e t  va lue  
incu r r ed  a s  a  resul t  o f ,  and i n t e r e s t  expense 
incu r r ed  i n  connect ion with, each merger o f  t he  
t ype  descr ibed i n  s e c t i o n  (g) above occu r r ing  
p r i o r  t o  January 1, 1997, and amor t i za t ion  of 
i n t a n g i b l e  a s s e t  va lue  incurred a s  a  r e s u l t  of 
t h e  f i r s t  $1,000,000 i n  t he  aggrega te  of 
i n t a n g i b l e  a s s e t s  value  from t r a n s a c t  ions  
occu r r ing  t h e r e a f t e r .  

2.1.8. "GAJiP" s h a l l  mean general ly  accepted 
accoun t ing  p r i n c i p l e s  s e t  f o r t h  i n  the  op in ions  and 
pronouncements of the  Accounting Pr inciples  Board of the  
American I n s t i t u t e  of C e r t i f i e d  Public Acco~intants  and 
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statements and pronouncement8 of the Financial Accounting 
Standards Board or in euch other statements by Such Other 
entity or other practice6 and procedures as may be 
approved by a significant segment of the accounting 
profession, which are applicable to the ~ircumstances a6 
of the date of determination. For purposes of this I 
Agreement, G ~ A P  shall be applied in a manner consistent 
with the historic practices used by PhyCor or Parent. 

2.1.9. .Net Clinic Revenues" shall mean the sum 
of Ancillary and Other Revenues, Physician Services 
Revenues and Capitation Revenues. In no event shall 
Additional Managed Care Payments be included i n  Net 
Clinic Revenuea. 

2.1.10. "Opening Balance Sheets shall mean the 
balance sheet of PhyCor as of January 1, 1989: 

la) prepared in accordance wftti GAAP 
(except for the absence of certain note 
information), and 

tb) 'substantially in the form of the 
attached Exhibit 2.1.13 subject to adjustments in 
the Purchaee Price (as defined in the Asset 
Purchase Agreement of even date herewith (the 
"Asset Purchase Agreement") between GVW and 
Parent pursuant to Section 1.4 of the Asset 
Purchaee Agreement) . 
2.1.11. "Parent" shall mean PhyCor, Inc., a 

Tennessee corporation, which is the  ole shareholder of 
PllyCor. .. 

2.1.12. "Physician Employees" shall mean only 
those individuals who are employees of G W  or are 
otherwise under contract with GVW to provide professional 
services to Clinic patient6 and are duly licensed to 
provide professional medical services in the State of 
Florida and Technical Employees. Such definition shall 
include both shareholders and employees of G W .  
Physicians whose services are contracted for under 
independent contractor agreements or physician provider 
agreements under an independent practice association and 
who have not executed employmekt agreements with GVW 
shall not be considered Physician Employees. 

2.1.13. "Physician Extender Employees" shall mean 
Nurse Anesthetists, Physician Assistants, Nurse 
Practitioners, Nurse Mid-Wives, Psychologists, and other 
such positions, who are employees of the Clinic, but 
excluding Technical Employees. 

6 



2 . 9 . 1 4 .  *physician Serviees Revenues" shall mean 
all fees actually recorded each month (net of 
Adjustments) by or on behalf of GVW as a result of 
professional medical services personally furnished to 
patients by employees of GW or other pr~fessionals under 
control of GW and other fees or income generated in 
their capacity as professionals, whether rendered in an 
inpatient or outpatient setting. 

2.1.15. "Physician Stockholdersn shall mean those 
physicians who are stockholdere of GVW, 

2.1.16. .Policy Boardn shall mean a six ( 6 )  member 
board established pursuant to Section 4.1. Except as 
otherwise provided, the act of a majority of the members 
of the Policy Board shall be the act of the Policy Board. 

2.1.17. .~echnical' Employees' shall mean 
technicians who provide services in the diagnostic areas 
of G W ' s  practice, such as employees of the clinic 
laboratory, radiology technicians and cardiology 
technicians. All Technical Employees shall be Physician 
Employees. 

ARTICLE 3. 

FACILITIES TO BE PROVIDED BY PHYCOR 

3.1. Facilities. PhyCor hereby agrees to provide to 
GVW offices and facilities for the practice sf medicine (for 
purposes of this Section 3.1, the ifacilities"), including but not 
limited to, all costs of repairs, maintenance and improvements. 
utility (telephone, electric, gas, water) expenses, normal 
janitorial services, refuse disposal and all other costs and 
expenses reasonably incurred in conducting operations in the Clinic 
during the term of this Agreement, including, but not limited to, 
related real or personal property lease cost payments and expenses, 
mortgage payments, taxesand insurance. PhyCor shall consult with 
GVW regarding the condition, use and needs for she offices, 
facilities and improvements. PhyCor shall maintain the facilities 
in keeping with the standards of high quality medical facilities. 

Pursuant to the terms and conditions of a certain 
Lease Agreement dated June 21, 1993, between Healthcare 
Realty Trust, Incorporated, a Maryland corporation 
( " H R T I " ) ,  as landlord, and PhyCor, as lessee {the "HRTX 
Lease"). PhyCor is the tenant of certain real estate 
located in the City of Vero Beach, Indian River County. 
Florida, as more fully described in Exhibit 3.1 attached 
hereto (the "Property"), and as long as neither HAT1 nor 
PhyCor is in default under the HRTX Lease and as long as 
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the HRTI Lease ha8 not terminated, PhyCor agrees to 
provide to GVW the Property as facilities for the 
practice of medicine by the physicians in G W -  The HRTI 
Lease shall provide, subject to varioue terms and 
conditions therein, that GVW may sublease the Property 
upon the termination of thie ~greement or lease the 
Property upon a default by PhyCor under the HRTl Lease. 
If G W  ahould elect to lease the Property Upon such 
default, then, before the termination of the HRTI Lease 
and the surrender by PhyCor of the Property. GVW shall 
cure PhyCorrs default and assume PhyCor's duties and 
obligations under the HRTI Lease in the form and manner 
set forth therein. Alternatively, if PhyCor ehould 
default under the HRTI Lease, GVW may give to PhyCor 
written notice to obtain new facilities in which GVW may 
practice medicine. If G W  elects to notify PhyCor to 
locate new facilities, PhyCor, upon receipt of such 
notice, shall promptly obtain facilities for GVW for the 
remaining term of this Agreement, which facilities shall 
be similar to or better than the present quality of the 
Property. 

ARTICLE 4 .  

DUTIES OP THE POLICY BOARD 

4 .l. Formation and Operation of the Policv Board. The 
parties shall establish a Policy Board which shall be responsible 
for developing management and ,administrative policies for the 
overall operation of the Clinic. The Policy Board shall consist of 
six (6) members. PhyCor shall designate, in its sole discretion, 
three ( 3 )  members of the Policy Board. GVW shall designate, in its 
sole discretion, three ( 3 )  members of the Policy Board. The 
Chairman of the Policy Board shall be elected by a majority of the 
Policy Board. If the Executive Director is one of the PhyCor 
Policy Board members and the Policy Board proposes to discuss the 
status of the Executive Director, then the Executive Director 
Y:Ic~u:J. not vote and should excuse himaelf, leaving the room on all 
votes that affect the status of the Executive Director, and his 
vote shall be cast by the other PhyCor representatives so that at 
all times, PhyCor shall have three votes and GVW shall at all times 
have three votes. 

4.2. Duties and Res~onsibilities of the Policy Board. 
The Policy Board shall have the following dutiee and obligationo: 

4.2.1. ~ a ~ i t a  Pny 
renovation and expansion plans and capital equipment 
expenditures with respect to the Clinic shall be reviewed 
and approved periodically by at least four members of the 
Policy Board and ehall be based upon economic 



feasibility, physician support, productivity and then 
current market conditions. 

4 . 2 . 2 .  p.nnual 8~- ~ 1 1  annual capital and 
operating budgets prepared by PhyCor, as set forth fn 
Section 5.2, shall be subject to the periodic review, 
approval and amendment of the Policy Board by vote of 
four or more members. 

4.2.3. F x c e p w  to Inclusion in Net Clini 
Revenues, The exclusion of any revenue from Net Clini: 
Revenues, whether now or in the future, shall be subject 
to the approval of the Policy Board. Exhibit 4.2.3 sets 
forth exclusions approved as of the date hereof. Such 
amounts must be disclosed by the physician to G W  and by 
GVW to the Policy Board and the commitment and activities 
generating such amounts must not have a material adverse 
impact on the financial opeiations of G W  or the Clinic. 

4.2.4. Fdvextisins. All advertising and other 
marketing of the services performed at the Clinic shall 
be subject to the prior review and approval of the Policy 
Board. 

4 . 2 . 5 .  Patient Fees. As a part of the annual 
operating budget, in consultation with G W  and PhyCor, 
the Policy Board, by vote of four or more members, shall 
review and adopt the fee achedule for all physician and 
ancillary services rendered by the Clinic. The Policy 
Board shall also approve Phycor's determination of the 
collection policies. 

4.2.6. Fncillarv Services, The Policy Doard shall 
select providers of ancillary services based upon the 
pricing, access to and quality of  such services and shall 
determine which ancillary aervices will be provided. 

4.2.7. Provider and P-& 
Decisions regarding the establishment or maintenance of 
relationships with institutional health care providers 
and payors ahall be made by vote of four or more members 
of the Policy Board in coneultation with GVW. 

4 . 2 . 8 .  Strateqic Planninq. The Policy Board shall 
develop long-term strategic planning objectives. 

4.2.9. Ca~ital Ex~enditureg. The Policy Board 
shall determine the priority of major capital 
expenditures by a vote of four or more members. 

4.2.10. Phvsician H ~ ~ I R Q .  After consultation with 
G W ,  and subject to the provisions of Section 5.5 (g) , the 



Policy Board shall determine the number and type of 
physicians required for the eFficient operation of the 
Clinic. The approval of the Policy Board shall be 
required for any variations to the restrictive covenants 
in any physician employment contract. 

4.2.11. Executive Directoy, The selection and 
retention of the Executive Director pursuant to Section 
5.6 by PhyCor shall be subject to the reasonable approval' 
of the policy Board. I£ GW is dissatisfied with the 
services provided by the Executive Director, GVW shall 
refer the matter to the policy Board. PhyCor and the 
Policy Board shall each in good faith determine whether 
the performance of the Executive Director could be 
brought to acceptable levels through counsel and 
assistance, or whether the Executive Director should be 
terminated. I£ G W  continues to be dissatisfied with the 
Executive Director, GVW may submit a written request to 
the Policy Board for termination of the Executive 
Director, and a vote of four or more members of the 
Policy Board shall be required to retain the Executive 
Director. 

4.2.12. Grievance Referrals, The Policy Board 
shall consider and make final decisions regarding 
grievances pertaining to matters not specifically 
addressed in this Agreement as referred to it by GVW's 
Board of Directors. 

4.2.13. Hedical Director/President. The Policy 
Board shall determine whether to fund a position of 
Medical Director/President and, if so, it shall be a 
Clinic Expense. 

ARTICLE 5 .  

ADMINISTRATIVE SERVICES TO BE PROVIDED BY PHYCOR 

5.1. Performance of Manasernent Functions. Phycor shall 
provide or arrange for the services set forth in this Article 5 ,  
the cost of all of which shall be included in Clinic Expenses. 
PhyCor is hereby expressly authorized to perform its services 
hereunder in whatever manner it deems reasonably appropriate to 

. meet the day-to-day requirements of Clinic operations in accordance 
with the general standards approved by the Policy Board, including, 
without limitation, performance of some of the business office 
functions at locations other than the Clinic. CVW will not act in 
a manner which would prevent PhyCor from efficiently managing the 
day-to-day operations of the Clinic in a business-like manner. 



5.2. Financial Plennins and Goals, Phycor shall 
prepare annual capital and operating budgets reflecting in 

I reasonable detail anticipated revenues and expenses, sources and 
uses of capital for growth in G W ' s  practice and medical services 
rendered at the Clinic. Said budgets shall be presented to the 
Policy Board at least thirty (30) days prior to the end of 'the 
preceding fiscal year. Subject to the obligations set forth in 
this Section 5.2 and the approvals of the Policy Board required by 
Article 4 ,  PhyCor shall determine the amount of capital to be 
invested annually in the Clinic and shall specify the targeted 
profit margin for the Clinic which shall be reflected in the 
overall budget. PhyCor shall determine the form of capital to be 
invested. 

5.3. Eudits and Statements, PhyCor shall furnish to 
GVW monthly and annual income statements and balance sheets 
reflecting the financial status of clinic operations. Such reports 
shall be furnished as soon as practical following the end of such 
period of business. G W  shall have the right to audit PhyCor's 
financial records pertaining to billings, charges, collections and 
payments at reasonable intervals at G W  expense. 

5 . 4 .  Inventory and Su~plies, PhyCor shall order and 
purchase all reasonable and requested medical and office inventory 
and supplies required in the day to day operation of the medical 
practice of G W  to provide quality services. PhyCor's purchasing 
standards shall apply to inventory or supply purchases. 

5 . 5 .  Manasemen: Services and Administratian. 

(a) G W  hereby appoints Phycor as its sole and 
exclusive manager and administrator of a11 day-to-day bueinesa 
functions. G W  agrees that the purpose and intent of this Service 
Agreement is to relieve the Physician Stockholders and Physician 
Employees to the maximum extent possible of the administrative, 
accounting, personnel and business aspects of its practice, with 
PhyCor assuming responsibility and being given all necessary 
authority to perform these functions. PhyCor agrees that GLW and 
=n?y GLW will perform the medical functions of its practice. 
PhyCor will have no authority, directly or indirectly, to perform, 
and will not perform, any medical function. PhyCor may, however. 
advise G W  as to the relationship between its performance of 
medical functions and the overall administrative and business 
functioning of its practice. To the extent that they assist GVW in 
performing medical functions, all clinical personnel performing 
patient care services obtained and provided by PhyCor shall be 
subject to the professional direction and supervision of GVW and, 
in the performance of such medical functions, shall not be subject 
to any direction or control by. or liability to, PhyCor, except as 
may be specifically authorized by GLW. 



(b) PhyCor shall, on behalf of G W ,  bill patients and 
collect the professional fees for medical services rendered by GVW 
in the Clinic, for services performed outside the Clinic for GVW'a 
hospitalized patients, and for all other professional and Clinic 
services except money received for chart review performed for PROS 
and honoraria paid for time spent away from the patient practice 
fgr research protocols. GVW hereby appoints PhyCer for the term 
hereof to be its true and lawful attorney-in-fact. for the 
following purposes: (i) to bill patients in GW's name and on its 
behalf; (ii) .to collect accounts receivable resulting from such 
billing in GVW's name and on its behalf; (iii) to receive payments i 
from Blue Shield, insurance companies, prepayments received from 
health care plans, Nedicare, Medicaid and all other third party 1 
payors and GVW covenants to direct all such payments to PhyCor for 
deposit' in bank accounts designated by PhyCor; (iv) to take I 
possession of and endorse in the name of GVW (and/or in the name of 
an individual physician, such payme~t intended for purpose of 
payment of a physician's bill) any notes, checks, money orders, 
insurance payments and other instruments received in payment of 
accounts receivable; and (v) subject to the provisions of Section 
4 . 2 . 5  to initiate the institution of legal proceedings in the name 
of GVW to collect any accounts and monies owed to the Clinic, to 
enforce the rights of GVW as creditors under any contract or in 
conneccion- with the rendering of any service, and to contest 
adjustment6 and denials by governmental agencies (or its fiscal 
intermediaries) as third-party payors. This power of attorney 
shall be special in nature and shall be limited to the 
aforementioned purposes. The power of attorney shall terminate 
upon termination of this Agreement. All adjustments made for 
uncollectible accounts, professional courtesies and other 
activities that do not generate a collectible fee shall be done 
within one year from the date of service, unless PhyCor and GVW 
agree in writing to extend such period; and shall be done in a 
reasonable and consistent manner approved by PhyCorts independent 
certified public accountants. In the event such adjustments are not 
made within such one year period or the extended period if agreed 
to, such adjustments shall not be Adjustments as defined hereunder 
and PhyCor shall bear the cost of such Adjustments, which amount 
shall not be a Clinic Expense. 

(c) PhyCor shall design, supervise and maintain 
Custody of all files and records relating to the operation of the 
Clinic, including but not limited to accounting, billing, patient 
medical records, and collection records. Patient medical records 
shall at all times be and remain the property of G W  and shall be 
located at Clinic facilities so that they are readily accessible 
for patient care. The management of all files and records shall 
comply with applicable state and federal statutes. PhyCor shall 
use its best efforts to preserve the confidentiality of patient 
medical records and use information contained in such records only 
for the limited purpose necessary to perform the services set forth 



herein; provided, however, in no event shall a breach of Said 
confidentiality be deemed a default under this AgreerRent. 

(dl PhyCor shall supply to GVW necessary clerical, 
accounting, bookkeeping and computer services, printing, postage 
and duplication services, medical tranecribing services and any 
other ordinary, necessary or appropriate service for the operation 
of the Clinic. PhyCor intends to maintain the level of service at 
January 1, 1989 absent a determination by PhyCor,. with the 
concurrence of the Policy Board, that such services are not 
necessary to support the practice. 

(el Subject to the provisions of Section 4 . 2 . 4 ,  Phycor 
shall design and implement an adequate and appropriate public 
relations program on behalf of GVW, with appropriate emphasie on 
public awareness of the availability of services at the Clinic. 
The public relations program shall be conducted in compliance with 
applicable laws and regulations governing advertising by the 
medical profession. 

( £ 1  PhyCor shall develop and operate a suitable 
accounting system consistent with its business needs that shall 
enable GVW to prepare GVW annual income tax returns. 

(¶ )  Upon GVW's request, PhyCor agrees to perform 
administrative services regarding the recruitment of potential 
physician personnel for GVW. After consultation with GVW, the 
Policy Board and GVW shall jointly determine the need for 
additional physician personnel. However, it shall be and remain 
GVW's responsibility to interview and select physician personnel 
for GVW. All such physician personnel recruited by PhyCor as may 
be accepted by GVW through whatever additional interview/hiring 
procedure tlhey may devise, shall be the sole employees of G W ,  to 
the extent such physicians are hired as employees. Any expenses 
incurred in the recruitment of physicians shall have been reviewed 
and approved by the Policy Board prior to their incurrence. These 
expenditures shall be a Clinic Expense. In the case of a physician 
with an existing practice in the immediate vicinity, PhyCor may 
negotiate on behalf of GVW a separate independent contractor 
agreement with euch phyyician, provided however, in every event GVW 
has the right to approve the selection of the independent 
contracting physician as other physicians are approved. Such 
approval shall be consistent with the approval mechanism that GVW 
uses to hire physician employees. 

(h) Subject to the provisions of Section 4 . 2 . 7 ,  Phycor 
shall negotiate and administer all managed care contracts on behalf 
of GVW. 

(i) PhyCor shall pay, as a Clinic Expense, for GVW 
accounting, legal and other professional fees related to clinic 
operations, incurred traditionally in the ordinary course of 



business. Such providers shall be recommended by CVW and approved 
by the Policy Board. 

I 

(j) PhyCor shall provide, as a Clinic Expense. for the 
proper cleanliness of the premises, and maintenance and cleanliness 
of the equipment, furniture and furnishings located upon such 
premises. 

(kt PhyCor shall make payment, as a Clinic Expense, ' for the cost of professional liceneure fees and board certification 
fees of physicians aesociated with GVW. 

(1) PhyCor shall negotiate for and cause premiums to 
be paid with respect to the insurance provided for in Section 10.1. 
Premiums and deductibles with respect to such policies shall be a 
Clinic Expense. 

(m) PhyCor shall and maintain medical and 
other equipment in keeping with standard equipment provided in 
similar facilities. To the extent PhyCor determines that different 
or additional equipment may be required in the future, PhyCor shall 
consult with the Policy Board with respect to the suppliers, prices 
and specifications of euch equipment. PhyCor's purchasing 
standards shall apply to all equipment purchases. All equipment 
provided under t h i e  Agreement shall remain the property of PhyCor 
and shall be used by G W  only during the term of this Agreement. 

5.6. Executive Director, Subject to the provisions of 
Section 4.2.11. PhyCor shall hire and appoint an Executive Director 
to manage and administer all of the day-to-day business functions 
of the Clinic. PhyCor shall determine the salary and fringe 
benefits of the Executive Director. At the direction, supervision 
and control of PhyCor, the Executive Director, subject to the terns 
of this Agreement, shall implement the policies established by the 
Policy Board and shall generally perform the duties and have the 
responsibilities of an administrator. If requested by the Chairman 
of the Policy Board, the Executive Director shall be responsible 
for organizing the agenda for the meetings of the Policy Board 
leferred to in Article 4 .  

5.7. Personnel, PhyCor shall provide nursing and other 
non-physician professional support (other than Physician Extender 
Employees and Technical Employees) and administrative personnel, 
clerical, secretarial, bookkeeping and collection personnel 
reasonably necessary for the conduct of the Clinic operations. 
PhyCor shall determine and cause to be paid the salaries and fringe 
benefits of all such personnel. Such personnel Ejhall be under the 
direction, supervision and control of PhyCor, with those personnel 
performing patient care services subject to the professional 
supervision of G W .  If G W  is dissatisfied with the services of 
any person, G W  shall consult with PhyCor. PhyCsr shall, through 
its local, administration, in good faith determine whether the 



performance of that employee could be brought to acceptable levele 
through counsel and assistance, or whether such employee Should be 
terminated. The Policy Board shall ~rovide recommendations on 
salary range for employees. I£ a physician is dissatisfied with an 
employee action by PhyCor relating to an employee who worka 
directly under the supervieion of such physician, said physician 
may appeal the action to the Policy Board for final resolution of 
the matter. All of PhyCorts obligations regarding staff shall be 
governed by the overriding principle and goal of providing high 
quality medical care. Employee assignments shall be made to assure 
consistent and continued rendering of high quality medical support 
services and to ensure prompt availability and accessibility of 
individual medical support personnel to physicians in order to 
develop constant, familiar and routine working relationships 
between individual physicians and individual members of the medical 
support personnel. PhyCor shall maintain established working 
relationships wherever possible and PhyCor shall make every effort 
consistent with sound business practices to honor the specific 
requests of GVW with regard to the assignment of its employees. 

5 . 0 .  m s  Excusinq Performance. PhyCor shall not be 
liable to GVW for failure to perform any of the services required' 
herein in the event of strikes, lock-outs, calamities. acts of God, 
unavailability of supplies or other events over which PhyCor has no 
control for so long as such events continue, and for a reasonable 
period of time thereafter. 

I 5.9. Compliance with Applicable Laws. PhyCor shall 
comply with all a~~licable federal. State of Florida and local - - 
laws,- regulations and restrictions in the conduct of its 
obligations under this Agreement. 

5.10. Qualitv Assurance. PhyCor shall assist G W  in 
fulfilling its obligations to its patiente to maintain a high 
quality of medical and professional services. The individual 
Physician Stockholders acknowledge their obligations to each other 
and to the public to maintain appropriate standards of medical 
care. 

5.11. hcillarv Services. PhyCor shall operate euch 
ancillary services as approved by the Policy Board. 

5.12 Certain Contractinq. (a) The parties agree that 
in the event the Policy Board determines to pursue the formation of 
a n  IPA or other physician organization or enter into risk 
assumption contractual arrangements, the parties will structure the 
IPA or such arrangements in accordance with the provisions of this 
Section 5 . 1 2  unless the Policy Board otherwise determines. Subject 
to Section 5.12 (b )  , any payments made by the IPA to GVW or its 
physicians pursuant to any provider agreements between the IPh and 
C W  or its physicians, whether for physician services or incentive 
payments, will be Net Clinic Revenues hereunder. The IPA will be 



managed by Phycor or an Affiliate of PhyCor. In the event a 
management agreement is entered into for the management of an IPA, 
the management agreement will provide for a management fee to be 
paid to the management organization. 

(b) Subject to the provisions of ~ c t i o n  2 . I  .1 hereof, 
in the event PhyCor and/or GVW has the opportunity to assume risk, 
whether through an IPA, other contractual arrangement or otherwise, 
any payments made as a result of profits from the assamption of 
such risk shall be treated ae Additional  ana aged Care Payments and 
PhyCor shall receive a portion of such amounts as set forth in 
Section B.l(d). PhyCor and GVW shall be responsible for 652 and 
352, respectively, of any losses from the assumption of such risks. 
In subsequent years if losses have been incurred as a result of the 
assumption of risk, PhyCor shall receive 6 5 2  of any profits from 
the assumption of risk until the amount of such profits fully 
reimburses PhyCor for the prior losses, and thereafter, PhyCor 
shall receive the portion of Additional Managed Care Payments Bet 
forth in Section B . l ( d ) .  PhyCor agree8 to loan to GVW an amount 
equal to G W s  share of any losses incurred from the assumption of 
risk, and any profits thereafter allocated to GVW shall be used 
first to repay any such loan. In the event no profit exists within 
four ( 4 )  years after the first loan is made as described above, GVW 
will repay PhyCor any amounts loaned in respect of GVW losses in 
equal monthly installments over a five year period, bearing 
interest at the rate of eight (8%) percent per annum. 

ARTICLE 6. 

OBLIGATIONS OP GVW 

6.1. Professional Services. GVU shall provide 
professional services to patients in compliance at all times with 
ethical standards, laws and regulations applying t~ the medical 
profession. GVW shall ensure that each physician associated with 
GVU to provide medical care to patient8 of GVU is licensed by the 
State of Florida. In the event that any disciplinaty actions or 
medical malpractice actions are initiated against any such 
physician, GVW shall immediately inform the Executive Director of 
such action and the underlying facts and circumstances. GVU shall 
carry out a program to monitor the quality sf medical care 
practiced at the Clinic and PhyCor agrees to render administrative 
assistance to GVW on an as-requested basis to assist GVW in 
performing its obligations under this paragraph. 

6.2. m e a l  Practice. GVW shall use and occupy the 
Clinic exclusively for the practice of medicine, and shall comply 
with all applicable local rules, ordinances 'and all standards of 
medical care. It is expressly acknowledged by the parties that the 
medical practice or practices conducted at the Clinic shall be 
conducted solely by physicians associated with GVW, and no other 



physician or medical practitioner ahall. be permitted to use or 
occupy the Clinic without the prior written consent of PhyCor and 
GVW . 

6.3. m~lavmerlt of Phvsician Emulovees, G m  shall have 
complete controf of and resoonsibilitv for the hirina. 
compensation, supervision, evaluation and termination of its 
Physician Employees, although at the request of GVW, PhyCor shall 
consult with GVW respecting such matters. GVW shall be responsible 
for the payment of such Physician Employees' salaries and wages, 
payroll taxes, Physician Employee benefits and all other taxes and 
charges now or hereafter applicable to them. With respect to 
physicians, G W  shall only employ and contract with licensed 
physicians meeting applicable credentiaPlingguidelinesestablished 
by GVW. 

6.4. Professional Dues and Education Exoenses. GVW and 
its Physician Employees shall be solely responsible for the cost of 
membership in professional associations, and continuing 
professional education. GVW shall ensure that each of its 
Physician Employees participates in such continuing medical 
education as is necessary for such physician to remain current. 

6.5. Professional Insurance Eliaibilitv. GVW shall 
cooperate in the obtaining and retaining of professional liability 
insurance by assuring that its Physician Employees are insurable, 
and participating in an on-going risk management program. 

6.6. Event xcusins Performanc G W  shall not be 
liable to phycor- for9 f:ilure to perform 'iny of the services 
required herein in the event of strikes, lock-outs, calamities, 
acts of God, unavailability of supplies or other events over which 
GVW has no control for so long as such events continue, and for a 
reasonable period of time thereafter. 

6.7. Clinic Profit Sharina Plan, 

(a) EfEective October I ,  1989, GVW became an adopting 
employer to the PhyCor, Inc. Savings and Profit Sharing Plan 
("PhyCor Plan") and amended the GVW Profit Sharing Plan (*GVW 
Plan") to make it a "Supplemental Plan". GVW will not make 
contributions to the GVW Plan or any Supplemental Plan that would 
cause either the GVW Plan or the PhyCor Plan to become 
disqualified. 

(b) Unleas such action would have no adverse effect on 
the PhyCor Plan whatsoever, G W  shall not enter into any new 
"employee benefit plan" within the meaning of Section 3(2) of the 
Employee Retirement Income Security Act of 1974, as amended 
("ERISA"), without the express written agreement of PhyCor. GVW 
shall not amend the GVW Plan, except as required by law after 



consultation with PhyCor, without the express written agreement of 
Phycor to Such amendment. 

(c) The compensation of counsel, accountante, 
corporate trustees, and other agents necessary in the 
administration of the G W  plan or any subsequent plan or 
supplemental plan adopted by GVW shall be an expense of GVW or the 
GVW Plan and not a Clinic Expense or an expense of PhyCor. All 
such expenses necessary in the administration of the PhyCor Plan, 
which are not, pursuant to the terms of the PhyCor Plan, expenses 
of the PhyCor Plan or of individual participants, shall be a Clinic 
Expense. 

(dl Parent shall have the sole and exclusive authority 
to appoint the Trustees, Custodian and Administrator of the PhyCor 
Plan and to remove the Trustees, Custodian and Administrator of the 
PhyCor Plan and appoint successor. Trustees. Custodians and 
Administrators. 

(e) PhyCor shall make contributions to the PhyCor 
Plan. as a Clinic Expenee, on behalf of eligible elnployeee of 
PhyCor who perform services at the Clinic. CVW shall be 
responaible and liable for contributions to the PhyCor Plan on 
behalf of Physician Employees who are participating in the PhyCor 
Plan. 

ARTICLE 7 .  

RESTRICTIVE COVENANTS AM] LIQUIDATED DWAGES 

The parties recognize that the services to be provided by 
PhyCor shall be feasible only if GVW operates an active medical 
practice to which the physicians associated with GVW devote their 
full time and attention. To that end: 

7.1. peetrictive Covenants by GVW, During the term of 
this Aqreernent, GVW shall not. unlese pursuant to the Agreement. 
entcblish, operate or provide services at any medical 
office, clinic or other health care facility providing services 
substantially similar to those provided by GVW pursuant to this 
Agreement anywhere within lndian River County, Florida or any 
location within a 35 mile radius of the main clinic facility. 

7 . 2 .  Restrictive Covenants BY Current Phvsician 
Stockholders and Physician Emplovees, GVW shall enforce (subject 
to PhyCor's obligations under Section 5 . 5  fi) of this ~greernent) 
formal agreements from its current Physician Stockholders and 
Physician Employeea (other than Technical Employees, Physician 
Extender Employees and founding physicians Drs. Vann, -Gold and 
White), pursuant to which the Physician Stockholders and Physician 
Employees agree not to establish, operate or provide physician 



services at any medical office, clinic or outpatient and/or 
ambulatory treatment or diagnostic facility providing services 
substantially similar to those provided by GVW pursuant to this 
Agreement within Indian River County, Florida or any location 
within a 35 mile radius of the ,main clinic facility Or any location 
within a 1 5  mile radius of any satellite facility durrng the term 
of this Agreement and for a period of eighteen (18) months after 
any termination of employment with G W .  

7.3. Restrictive Covenants By Future Physician 
Em~lovees. GVW shall obtain and enforce formal agreements from 
each of its future Physician Employees (and future Physician 
Stockholders who are not currently Physician Employeesf, other than 
Technical Employees and Physician Extender Employees, hired or 
contracted, pursuant to which such physicians agree not to 
establish, operate or provide physician services at any medical 
office, clinic or outpatient and/or ambulatory treatment or 
diagnostic facility providing services eubstantially similar to 
those provided by GVW pursuant to this Agreement within Indian 
River County. Florida or any location within a 35 mile radius of 
the main clinic facility or any location within a 15 mile radius of 
any satellite facility during the term of said Physisian Employee's 
contract with G W  and for a period sf eighteen (181 months 
thereafter. 

7 . 4 .  Darnaqes for Breach. Any payments received by G W  
as damages for breach of any of the foregoing covenants shall be 
paid to PhyCor by GVW simultaneously with the amount being paid to 
GVW. Such payment shall be first applied to all costs incurred by 
PhyCor or GVh' in the enforcement of the restrictive covenants for 
that departing physician and in recruiting a replacement physician 
for that departing physician. The remainder, if any, shall, with 
respect to Physician Employees employed by CVW as of December 31, 
1996 or who become employed by GVW in a transaction involving 
proceeds being paid by PhyCor, become an additional service fee to 
be paid to PhyCor pursuant to Article 8 hereof; and with respect to 

' 

all other Physician Employees, shall be shared by PhyCor and G W i  in 
che amount of 122 retained by PhyCor and B8'r retained by GVW. The 
azcounting treatment of such funds shall be consistently applied 
and approved by PhyCor's independent certified public accountants 
and the Policy Board; Nothing contained herein shall authorize G W  
to negotiate settlements of, or otherwise, release the physicians 
from, the foregoing covenants without the express written consent 
of PhyCor. 

7.5. Restrictive Covenants of PhvCor. During the term 
of this Agreement, PhyCor shall not establish. operate or enter 
into a service agreement with, or provide services similar to those 
provided under this Agreement to, any multi-specialty or single 
specialty group within Indian River County, Florida or the 
immediate surrounding three county area. In addition, PhyCor will 



not enter into any agreement with any physician to occupy the 
clinic facilities. 

7.6. Enforcement, PhyCor and G W  acknowledge and agree 
that since a remedy at law for any breach or attempted breach of 
the provisions of this ~rticle 7 shall be inadequate, either party 
shall be entitled to specific performance and injunctive or other 
equitable relief in case of any such breach or attempted breach, in 
addition to whatever other remedies may exist by law. All parties 
hereto also waive any requirement for the securing or posting of 
any, bond in connection with the obtaining of any such injunctive or 
other equitable relief. If any provision of Article 7 relating to 
the restrictive period, scope of activity restricted and/or the 
territory described therein shall be declared by a court of 
competent jurisdiction to exceed the maximum time period, scope of 
activity restricted or geographical area such court deems 
reasonable and enforceable under applicable law, the time period, 
acope of activity restricted and/or area of restriction held 
reasonable and enforceable by the court shall thereafter be the 
restrictive period, scope of activity restricted and/or the 
territory applicable to the restrictive covenant provisions in this 
Article 7 .  The invalidity or non-enforceability of this Article 7 
in any respect shall not affect the validity or enforceability of 
the remainder of this Article 7 or of any other provisions of this 
Agreement. 

ARTICLE 8 .  

PIKANCIAL ARRANGEMENTS 

8 .l. Service Fees: PhyCor shall receive a service fee 
annually as iollows: 

(a) PhyCor ehall be reimbursed the amount of all 
Clinic Expenses leas (i) Clinic Expenses 
associated with Technical Employees that are the 
responsibility of GVW hereunder and (ii) $12,000; 

(b) During each year of the Agreement, PhyCor shall 
receive a fee equal to 122 of Net Clinic Revenues 
less Clinic Expenses; and 

(c) PhyCor ahall receive 255  of ~dditional Managed 
Care Payments plus any additional amounts that 
may be paid to PhyCor pursuant to Section 5.12 (b) 
hereof. 

( d )  Notwithstanding the foregoing, in no event shall 
the funds available to GVW after payment of 
PhyCor's fee hereunder and before payment of any 
expenses which are the responsibility of G m  
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hereunder ,  be lees t h a n  (1) d u r i n g  t h e  f i r s t  
t h r e e  yea r s  o f  t h i s  Agreement commencing January  
1, 1 9 9 7 ,  t h e  sum o f  (i) 3 S t  of N e t  C l i n i c  
Revenues, (ii) 7 5 %  o f  Addi t iona l  Managed Care 
Payments, and  ( i i i )  e a l a r i e s  and b e n e f i t s  of  
Techn ica l  Employees, and  ( 2 )  d u r i n g  t h e  f o u r t h ,  
f i f t h  and s i x t h  years of t h i s  Agreement. t h e  sum 
o f  (i) 35% of N e t  C l i n i c  Revenues, (ii) 7 5 t  of 
A d d i t i o n a l  Managed Care  Payments and ( i i i )  
s a l a r i e s  and b e n e f i t s  o f  ~ e c h n i c a l  Employees, 
however, i n  t h e  e v e n t  C l i n i c  Expenses exceed  
6 2 . 5 %  of Net C l i n i c  Revenues, t h e  f o r e g o i n g  35% 
u n d e r  t h i s  C l a u s e  ( 2 )  s h a l l  be reduced p r o  r a t a  
b y  t h e  amount b y  which C l i n i c  Expenses exceeds  
6 2 . 5 %  of N e t  C l i n i c  Revenues; provided ,  f u r t h e r ,  
however, t h e  f o r e g o i n g  35% s h a l l  no t  be reduced 
below 34.5k. For  example,  i n  t h e  e v e n t  a t  t h e  end 
o f  t h e  f i f t h  y e a r ,  C l i n i c  Expenses e q u a l  63% of 
N e t  C l i n i c  Revenue, t h e n  t h e  fo rego ing  3 5 %  e h a l l  
b e  reduced t o  3 4 . 5 % .  

( e l  The s e r v i c e  f e e  s h a l l  be payable month ly .  The 
s e r v i c e  f e e  s h a l l  be  e s t ima ted  based  upon t h e  
p r e v i o u s  month's o p e r a t i n g  r e s u l t s  of  t h e  C l i n i c .  
Adjustments  to  t h e  e s t i m a t e d  payments s h a l l  be 
made t o  r e c o n c i l e  a c t u a l  amounts due u n d e r  t h i s  
S e c t i o n  8 .1 ,  by  t h e  end  of  t h e  f o l l o w i n g  month 
d u r i n g  each  c a l e n d a r  y e a r .  Upon p r e p a r a t i o n  o f  
a n n u a l  f i n a n c i a l  s t a t e m e n t s  a s  p r o v i d e d  i n  
S e c t i o n  5 . 3 ,  f i n a l  ad jus tmen t s  t o  t h e  amounte 
p a y a b l e  under  t h i s  A r t i c l e  8 f o r  t h e  p r e c e d i n g  
y e a r  s h a l l  b e  made and  any  a d d i t i o n a l  paymente 
owing t o  PhyCor o r  GVW s h a l l  then  be  made. 

8 . 2 .  Accounts R e c e i v a b l e .  On t h e  f i r s t  b u s i n e s s  d a y  of  
e a c h  month, PhyCor s h a l l  p u r c h a s e  t h e  accoun t s  r e c e i v a b l e  o f  GVW 
a r i s i n g  d u r i n g  t h e  p rev ious  month, by payment of  c a s h  or c a s h  
e q u i v a l e n t s  i n t o  a n  account o f  GVW. The c o n s i d e s a t i o n  f o r  t h e  
p u r c h a s e  s h a l l  be a n  amount e q u a l  t o  a l l  f e e s  recorded  e a c h  month 
( n e t  o f  Ad jus tmen t s )  less s e r r i c e  f e e s  due  t o  PhyCor u n d e r  S e c t i o n  
8 .1 .  PhyCor s h a l l  pay  or re imburse  GVW, a s  a c l i n i c  e x p e n s e ,  any 
F l o r i d a  I n t a n g i b l e  Tax imposed on t h e  a c c o u n t s  r e c e i v a b l e  so s o l d .  
Although i t  is t h e  i n t e n t i o n  o f  t h e  p a r t i e s  t h a t  PhyCor purchase  
and  t h e r e b y  become owner of t h e  a c c o u n t s  r e c e i v a b l e  of  G W ,  i n  c a s e  
s u c h  purchase  s h a l l  be i n e f f e c t i v e  f o r  any r e a s o n ,  GVU is 
c o n c u r r e n t l y  h e r e w i t h  e n t e r i n g  i n t o  a S e c u r i t y  Agreement i n  t h e  
form a t t a c h e d  a s  E x h i b i t  6.2 t o  g r a n t  a  s e c u r i t y  i n t e r e s t  i n  t h e  
a c c o u n t s  r e c e i v a b l e  t o  PhyCor. I n  a d d i t i o n ,  GVW s h a l l  c o o p e r a t e  
w i t h  PhyCor and  e x e c u t e  a l l  n e c e s s a r y  documents i n  c o n n e c t i o n  wi th  
t h e  p ledge  o f  s u c h  accounts  r e c e i v a b l e  to PfiyCor o r  a t  phyCor1s 
o p t i o n ,  i t s  l e n d e r s .  To t h e  e x t e n t  CVW comes i n t o  p o s s e s s i o n  of 
any  payments i n  r e s p e c t  of s u c h  a c c o u n t s  r e c e i v a b l e ,  GvW s h a l l  



direct sucl'l payments to PhyCor for deposit in bank accounts 
designaced by PhyCor. 

ARTICLE 9. 

RECORDS 

9 . 1 .  patient Records, Upon termination of this 
Agreement, GVW shall retain all patient medical records maintained 
by GVW or PhyCor in the name of GVW. GVW shall, at its option, be 
entitled to retain copies of financial and accounting records 
relating to all services performed by GVW. 

9.2. Records Owned by phycor, All records relating in 
anv wav to the o~eration of the Clinic which are not the property 
of' GVW under th; provisions of Section 9 . 1  above, shali a t  ali 
times be the property of PhyCor. 

9 . 3 .  access to Records, During the term of this 
Agreement. and thereafter, GVW ,or its designee shall have 
reasonable access during normal business hours to GVW's and 
PhyCor's financial records, including, but not limited to, records 
of collections, expenses and disbursements ae kept by PhyCor in 
performing PhyCor's obligations under this Agreement, and GVW may 
copy any or all such records the cost of which shall be a Clinic 
Expense. 

ARTICLE 10. 

INSwCE AND INDEMNITY 

10.1. Insurance to be Maintained bv GVW. Throughout the 
term of thie Agreement, PhyCor shall, as a Clinic Expense, provide 
and/or maintain comprehensive professional liability insurance for 
GVW and the Physician Employees of GVW with 1i.mic.s of greater than 
or equal to One Million Dollars ($1,000,000) per occurrence and 
with aggregate policy limits of greater than or equal to Three 
Million Dollars ($3,000,000) per physician. PhyCor shall have the 
right to select a nationally recognized malpractice carrier 
licensed to do business in the state of Florida. Such policies 
shall name PhyCor as an additional insured. The Policy Board shall 
review the coverage needs of the Clinic on an annual basis. Any 
awards for damages above and outside the policy limits and pollcy 
retention amounts shall be the responsibility of GVW. If at any 
time PhyCor is unable to obtain or maintain the insurance coverage 
required by this Section 10.1 and GVW shall obtain or maintain said 
insurance coverage, then adjustments shall be made to the amounts 
set forth in Section 8.1 in an amount equal to the cost of 
obtaining or maintaining said insurance coverage provided said 
coverage is not lese than that coverage in force at commencement of 
this Agreement. If PhyCor i s  unable to obtain anrl maintai.n tile 



insurance coverage required by this Section 10.1, such failure 
shall not constitute a breach of this Agreement; provided, however, 
PhyCor shall at all times diligently and in good faith attempt to 
obtain the insurance coverage required by this SectLon 10.1 and 
shall advise CVW on at least a monthly basis of its Progress in 
that regard when the required insurance coverage is not in full 
force and effect. PhyCor shall have the option of providing such 
professional liability insurance through a self-insured program, 
which program meets any requirements of the Insurance Commissioner 
of Florida and is approved by seventy-five percent 675t f  vote of 
Physician Stockholders. 

10.2. Insurance to be Maintained bv PhvCor. Throughout 
the term of this Agreement, PhyCor shall use its best efforts to 
provide and maintain comprehensive professional liability insurance 
for all professional employees of PhyCor with limits as determined 
reasonable by PhyCor provided that such amount shall be greater 
than or equal to than One Million Dollars ($1,000,000). In 
addition, PhyCor shall also provide and maintain reasonable amounta 
greater than or equal to One Million Dollars ($1,000,000) of 
general liability and property insurance in amounts not less than 
now in force, as adjusted for Facilities improvements covering the 
activity and property of GVW within the clinic an its satellite 
offices. 

10.3. Tail Insurance Coveraae. After the termination of 
this Agreement, G w  shall have PhyCor added as an additional 
insure'd, at PhyCor's expense, on any replacement or "tail" coverage 
purchased by G w .  PhyCor shall use its best efforts to obtain tail 
coverage for those physicians who cease to practice medicine in any 
location for a period of five ( 5 )  years due to retirement, a legal 
disability or death. If PhyCor is unable to obtain such coverage 
and the physician shall obtain such coverage, then PhyCor shall pay 
for the cost, as a Clinic Expense, of obtaining the tail coverage 
so long as PhyCor ie added as an additional insured on any 
replacement or tail coverage. If such physician returns to 
practice within five ( 5 )  years, the cost of the tail coverage shall 
be prorated between PhyCor, as a Clinic Expense, and the physician. 

10.4. Additional Insureds, GVW and PhyCor agree to use 
their best efforts to have each other named as an additional 
insured on the other's respective professional liability insurance 
programs at PhyCor's expense. 

10.5. Indemnification, GVW shall indemnify, hold 
harmless and defend PhyCor, its officers, directors and employees, 
from and against any and all liability, loss, damage, claim. causes 
of action, and expenses (including reasonable attorneys' fees), 
whether or not covered by insurance, caused or asserted to have 
been caused, directly or indirectly, by or as a result of the 
performance of medical aervices or any other acts or omissions by 
G W  and/or its shareholders, agents, employees and/or 



subcontractors (other than PhyCor) during the term hereof. Phycor 
shall indemnify, hold harmless and defend GVW, its officers, 
directors and employees, from and against any and all liability, 
loss, damage, claim, causes of action, and expenses (including 
reasonable attorneys' fees), caused or asserted to have been 
caused, directly or indirectly, by or as a result Of the 
performance of any intentional acts, negligent acts or omissions by 
PhyCor and/or its shareholders, agents, employees and/or 
subcontractors (other than GVW) during the term of this Agreement. 

ARTICLE 11. 

TERM AND TERMINATION 

11.1. of hareement This Amended and Restated 
Service Agreement shall commence on. January 1, 1997 and shall 
expire on the 40th annivereary hereof unless earlier terminated 
pursuant to the terms hereof. 

11.2. Extended Term.' Unlese earlier terminated as 
provided for in this Agreement. the term of this Agreement shall be 
automatically extended for additional terms of five ( 5 )  years each, 
unless either party delivers to the other party, not less than 
eighteen (18) months nor earlier than twenty (201 months prior to 
the expiration of the preceding term, written notice of euch 
party's intention not to extend the term of this Agreement. 

11.3. Bankruptcy and Insolvency. 

(a) Thia Agreement shall terminate automatically upon 
the filing of a petition in voluntary bankruptcy 
or an assignment for the benefit of creditors by 
either party, or upon other action taken or 
suffered, voluntarily or involuntarily, under any 
federal or state law for the benefit of 
insolvents by either party, except for the filing 
of a petition in involuntary bankruptcy against 
either party with the dismissal thereof within 
thirty (30) days thereafter. 

(b) In the event of bankruptcy or insolvency of 
PhyCor or GVW, GVW shall, provided the HRTI Lease 
is in full force and eEfect: 

(1) Invoke that certain sublease, a form of 
which is attached hereto as Aopendix I, 
and assume all leases on medical office 
space and satellite offices used by theb 
clinic and purchase from PhyCor all of the 
equipment Set forth in A~oendix lQ, 
including any replacements and addition8 



thereto, and other assets set forth on the 
Opening Balance Sheet (other than the real 
estate described in Exhibit B-IC and all 
other assets conveyed by Phycor to HRTI 
purnuant to that certain Agreement of Sale 
and Purchase dated March 26 .  1 9 9 3 .  by and 
between PhyCor and HRTII, as adjusted 
through the last day of the month most 
recently ended prior co the date of such 
termination in accordance with GAAP to 
reflect operations of the clinic, 
depreciation, amortization and other 
adjustment9 of assets ahown on the Opening 
Balance Sheet, for cash with credit to GVw 
for any debt assumed on the purchase price 
of said assete. 

In the event this Agreement terminates under the 
provisions of this Section 11.3, and GVW has complied 
with its obligations as set forth in this Section, the 
non-competition pr0vision.s of Section 7.1 shall no longer 
apply and GVk' shall no longer sell to PhyCor the accounts 
receivable as provided in paragraph 8.2, PhyCor's 
authority to represent G W  as attorney-in-fact under 
Section 5.5 shall not be applicable to accounts generated 
after the termination of this Agreement, and PhyCor shall 
no longer have any rights under the Non-competition 
Agreement set forth in Appendix 7.10 of the Asset 
Purchase Agreement; provided however, GVW may practice 
medicine in the clinic and collect the accounts 
receivable generated therefrom during the period 
commencing on the date of any auch termination and ending 
on the earlier of (i) the date.GVW has complied with its 
obligations as set forth in this Section 11.3 or (ii) the 
lelst date after such termination, and auch action shall 
not be deemed to violate the non-competition or other 
provisions hereof. 

11.4. Specified Failure of Performance by PhyCor. 

(a) In the event PhyCor shall materially default in 
the performance of its duties under Section 5 . 2  
of this Agreement and shall not remedy such 
default within twelve (12) months of notice of 
default by GVW; or shall fail to remit the 
services fees required by Section 8.1 hereof and 
auch failure to remit shall continue for a period 
of fifteen (15) days after written notice 
thereof;' or ahall materially default under the 
provisions of the Lease included as Apoendix I; 
or shall be convicted of a felony offense and 
such conviction has a material adverse effect on 
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the physician/patient relationships. GVW may 
terminate this Agreement and recover damages 
caused by PhyCor. PhyCor shall uee its best 
efforts to obtain the consents, licenses or 
approvals of any public or regulatory agency; 
however, failure to obtain the consents, licensee 
or approvals of any such public or regulatory 
agency shall not be deemed a material default 
under the provisions of this Article 11. 
Termination of this Agreement by GVW shall 
require the vote of seventy five percent ( 7 5 % )  of 
GVW'B Physician Stockholders for -termination. 

(b) In the event of a default under this Section 
11.4, G W  shall, provided the Lease is in full 
force and effect: 

(1) Invoke that certain sublease. a form of 
which is attached hereto as Aonendix I, 
and assume all leases on medical office 
space and. satellite offices used by the 
clinic and purchase from PhyCor all of the 
equipment set forth in Appendix 10, 
including any replacements and additions 
thereto, and other assets set forth on the 
Opening Balance Sheet (other than the real 
estate described in Exhibit 8-1 and all 
other assets conveyed by PhyCor to HRTI 
pursuant to that certain Agreement of Sale 
and Purchase dated Narch 26, 1993, by and 
between PhyCor and HRTI) ,  as adjusted 
through the last day of the month most 
recently ended prior to the date of such 
termination in accordance with GAAP to 
reflect operations of the clinic, 
depreciation, amortization and other 
adjustments of assets shown on the opening 
Balance Sheet, for cash with credit to GVW 
for any debt assumed on the purchase price 
of said asseta. 

In the event this Agreement terminates under the 
provisions of this Section 11.4, and GVW has complied 
with its obligations as set forth in this Section, the 
non-cornpetition provisions of Section 7.1 shall no longer 
apply and GVW shall no longer sell to PhyCor the accounts 
receivable as provided in paragraph 8 . 2 ,  PhyCor's 
authority to represent G W  as attorney-in-fact under 
Section 5 . 5  shall not be applicable to accounts generated 
after the termination of this Agreement; and PhyCor shall 
no longer have any rights under the Non-competition 
Agreement set forth in Bppendix . . 7.10 of the Asset 



Purchase Agreement; provided, however, GvW may Practice 
medicine in the clinic and collect the accounts 
receivable generated therefrom during the period 
commencing on the date of any such termination and ending 
on the earlier of (i) the date G W  has compile* with its 
obligations as set forth in this Section 11.4 or (ii) the 
181st date after such termination, and such action shall 
not be deemed to violate the non-competition or other 
provisions hereof. 

11.5. General F a i l u r e  of Performance by PhyCor. 

(a) In the event PhyCor ehall materially default in 
its performance under this Agreement and such 
default shall continue for a period of forty-five 
(45) days after written notice thereof has been 
given to PhyCor by G w ,  G W  may terminate this 
Agreement and recover damages caused by PhyCor. 
PhyCsr shall use ite best efforts to obtain the 
consents, licenses or approvals of any public or 
regulatory agency, however, failure to obtain the 
consents, licenses or approvals of any such 
public or regulatory agency shall not be deemed a 
material default under the provisions of thie 
Article 11. Termination of this Agreement by GVW 
shall require the vote of seventy-five percent 
( 7 5 2 )  of GVW's Physician Stockholders for 
termination. 

(b) Upon such termination, G W  shall, subject to 
obtaining all necessary governmental consents and 
approvals, and to the extent legally permissible, 
provided the Lease is in full force and effect: 

(1) Invoke that certain sublease, a form of 
which is attached hereto as u e n d i x  I, 
and assume all leases on medical office 
space and satellite offices used by the 
clinic and purchase from PhyCor all of the 
equipment set forth in av~endix 10, 
including any replacements and additions 
thereto, and other assets s e t  forth on the 
Opening Balance Sheet (other than the real 
estate described in Exhibit B-1 and all 
other assets conveyed by BhyCor to HRTI 
pursuant to that certain Agreement of Sale 
and Purchase dated March 26, 1993, by and 
between PhyCor and HRTIB, as adjusted 
through the last day of the month most 
recently ended prior to the date of such 
termination in accordance with GAAP to 
reflect operations of the clinic, 



depreciation, amorcizacion and other 
adjustments of assets shown on the Opening 
Balance Sheet, for cash with credit to GVW 
for any debt assumed on the purchase price 
of said assets. 

If required by the lender or landlord, GVW shall cause at 
least seventy-f ive percent ( 7 5 1 )  of its shareholders to 
guarantee the debt or lease on Facilities. 

In the event this Agreement terminates under the 
provisions of this Section 11.5, and GVW has complied 
with its obligations as set forth in this Section, the 
non-competition provisions of section 7.1 shall no longer 
apply and GVW shall no longer sell to PhyCor the accounts 
receivable as provided in paragraph 8.2, PhyCor'e 
authority to represent GVW as attorney-in-fact under 
Section 5 . 5  shall not be applicable to accounts generated 
after the termination of this Agreement, and PhyCor shall 
no longer have any rights under the Nan-competition 
Agreement set forth in B~pendix 7.10 of the Asset 
Purchase Agreement; provided however. GVW may praccice 
medicine in the clinic and collect the accounts 
receivable generated therefrom during the period 
commencing on the date of any euch termination and ending 
on the earlier of (i) the date G W  has complied with 
their obligations as set forth in this Section 11.5 or 
(ii) the 181st date after such termination, and such 
action shall not be deemed to violate the non-competition 
or other provisions hereof. 

11.6. F a i 3 u r e  of Performance by CVW. 

(a) In the event GVW ehall materially default any 
duty or obligation imposed upon it by this 
Agreement, and such default shall continue for a 
per50d of forty-five (45)  days after written 
notice thereof has been given to GVW by PhyCor, 
PhyCor may terminate this Agreement and recover 
damages caused by GVW. 

{b) Upon such termination, GVW shall, subject to 
obtaining all necessary governmental consents and 
approvals, and to the extent legally permissible. : 
provided the Lease is in full force and effect: ,/ 

(1) Invoke that certain sublease, a form of 
which is attached hereto as Aapendix I, 
and assume all leases on medical office 
space and satellite offices used by the 
clinic and purchase from PhyCsr all of the 
equipment set forth in u n d i x  10, 



including any replacemenrs and additions 
thereto, and other assete set forth on the 
Opening Balance Sheet (other than the real 
estate described in &&&L&A and all 
other assets conveyed by PhyCor to HRTI 
pursuant to that certain Agreement of Sale' 
and Purchase dated March 26, 1993, by and 
between PhyCor and HRTX) ,  as adjusted 
through the last day sf the month most 
recently ended prior to the date of such 
termination in accordance with GAAP to 
reflect operations of the clinic, 
depreciation, amortization and other 
adjustments of assets shown on the Opening 
Balance Sheet, for cash with credit to GVW 
for any debt assumed on the purchase price 
of said assets. 

If required by the lender or landlord, GVW shall make a 
good faith effort to cause at least seventy-five percent 
(755) of its shareholders to guarantee the debt or lease 
on Facilities. 

In the event this Agreement terminates under the 
provision8 of this Section 11.6, and G W  has complied 
with their obligations as aet forth in this Section, the 
non-competition provisions of Section 7.1 shall no longer 
apply and G W  shall no longer sell to PhyCor the accounts 
receivable as provided in paragraph 8 . 2 ,  PhyCor's 
authority to represent G W  as attorney-in-fact under 
Sect ion 5.5 shall not be applicable to accounts generated 
after the termination of this Agreement. and PhyCor shall 
no longer have any rights under the Non-competition 
Agreement set forth in jipoendix 7.10 of the Asset 
Purchase Agreement; provided however, G W  may practice 
medicine in the clinic and collect the accounts 
receivable generated therefrom during the period 
commencing on the date of any such termination and ending 
on the earlier of (i) the date GVW has complied with its 
obligations as set forth in this Section 11.6 or (ii) the 
l e l s t  date after such termination, and such action shall 
not be deemed to violate the non-competition or other 
provisions hereof. 

11.7. Purchase of Assets. The closing date for the 
purchase by GVW of assets hereunder shall occur no Pacer than one 
hundred and eighty (180) days from the date of the notice of 
termination of this Service Agreement. Expenses attributable to 
such closing shall be shared equally by the parties in the event of 
a termination'hereof under Sections 11.3. 11.4, 13.5 or 11.6. 



11.8. Recordation of Notice of Termination. Upon 
termination of this Aareement. either party may record evidence of 

a - -  -- 
such termination by executing and filing,' amdng other things, an 
instrument deleting from that certain Memorandum of the HRTI Lease, 
dated June 21, 1993, recorded in the Public Records of Indian River 
County, Florida any and all references to this Agreement and all 
rights, duties and obligations hereunder eet forth therein. 

ARTICLE 12. 

GENEIW PROVISIONS 

12 .l. Assisnment . PhyCor ahall have the right to assign 
its rights hereunder to any pereon, firm or corporation under 
common control with PhyCor and to any lending institution, for 
security purposes or aa collateral, from which PhyCor or the Parent 
obtains financing, including without limitation, Citibank, N.A., as 
agent, or its successors and assigns under the credit agreement 
between the Parent, Citibank, N.A., for itself and as agent, and 
the banks parties thereto. Except as set forth above, neither 
PhyCor nor GVW shall have the right to assign their respective 
rights and obligatione hereunder without the written consent of the 
other party. In the event of  a permitted assignment by PhyCor, 
Parent shall not be relieved of its guaranty obligationa under this 
Agreement. 

12.2. Whole Asreement: Modification, This Agreement 
supersedes all prior agreements between the parties, including the 
Service Agreement, dated as of January 1, 1989, and there are no 
other agreements or underotandinga, written or oral, between the 
parties regarding this Agreement, the Exhibits and the Schedules, 
other than as set forth herein. This Agreement shall not be 
modified or amended except by a written document executed by both 
parties to this Agreement, and such written modification(s) shall 
be attached hereto. 

12.3. potices, All notices required or permitted by 
this Agreement shall be in writing and shall be addressed as 
follows : 

To PhyCor: PhyCor of Vero Beach, Inc. 
c/o PhyCor, Inc. 
30 Burton Hills Blvd., Suite 400 
Nashville, Tennessee 37215 

Attn: Joseph Ifutts, President 



Gold, Vann & White, P.A. 
2300 Fifth Avenue 
Vero Beach, Florida 32960 

Attn: President 

or to such other address as either party shall notify the other. 

12.4. Bindinci on Successors, Subject to section 12.1, 
this Agreement shall be binding upon the parties hereto, and their 
successors, assigns, heirs and beneficiaries. 

12.5. Waiver of Provisions, Any waiver of any terms and 
conditions hereof must be in writing, and signed by the parties 
hereto. The waiver of any of the terms and conditions of this 
Agreement shall not be construed as a waiver of any other terms and 
conditions hereof. 

12.6. Governins Law, The validity, interpretation and 
performance of this Agreement shall be governed by and construed in 
accordance with the laws of the State oE Florida. The parties 
acknowledge that ~hyCor is not autliorized or qualified to engage in 
any activity which may be construed or deemed to constitute the 
practice of medicine. To the extent any act or service required of 
PhyCor in this Agreement ahould be conetrued or deemed, by any 
governmental authority, agency or court to constitute the practice 
of medicine, the performance of said act or service by PhyCor shall 
be deemed waived and forever unenforceable. 

. . 
12.7. Severahilitv. The provisions of this Agreement 

shall be deemed severable and if any portion shall be held invalid, 
illegal or unenforceable for any reason. the remainder of this 
Agreement shall be efEective and binding upon the parties. 

12.8. Additional Documents. Each of the parties hereto 
agrees to execute any document or documents that may be requested 
from time to time by the other party to implement or complete such 
party's obligations pursuant to this Agreement. 

12.9. fittornevs' Fees, If legal action is commenced by 
either party to enforce or defend its rights under this Agreement. 
the prevailing party in such action shall be entitled to recover 
its costs and reasonable attorneys' fees in addition to any other 
relief granted. 

12.10. xime is of the Essence Time is hereby expressly 
declared to be.of the essence in this Agreement. 

12.11. C- Except for disclosure to its 
bankers, underwriters, lenders, attorneys and accountants, or as 
necessary or desirable for conduct of business, including 
negotiations with other acquisition candidates, neither party 



hereto shall disseminate or release to any third party any 
information regarding any provieion of this Agreement. or any 
financial information regarding the other (past, present or future) 
that was obtained by the other in the course of the negotiations of 
this Agreement o r  in the course of the performance of this 
Agreement, without the other party's written approval. 

12.12. contract Mpdificatione for ~ros~ective teqal 
Events. In the event anv state or federal laws or resulations, now - - -  

existing or enacted or p;omulgated after the effective date of this 
Agreement, are interpreted by judicial decision, a regulatory 
agency or legal counsel in such a manner as to indicate that the 
structure of thia Agreement may be in violation sf such laws or 
regulations, GVW and PhyCor shall amend thia Agreement ae 
necessary. To the maximum extent possible, any such amendment 
shall preserve the underlying economic and financial arrangements 
between GVW and PhyCor. 

12.13. Remedies Cumulative, No remedy set £or:h in this 
Agreement or otherwise conferred upon or reserved to any party 
shall be considered exclusive of any other remedy available to any 
party, but the same shall be distinct, separate and cumulative and 
may be exercised from time to time as often as occasion may arise 
or as may be deemed expedient. 

12 -14. ganquaqe Construction. The language in all parts 
of this Agreement shall be construed, in all cases, according to 
its fair meaning, and not for or against either party hereto. The 
parties acknowledge that each party and its counsel have reviewed 
and revised this Agreement and that the normal rule sf construction 
to the effect that any ambiguities are to be resolved against the 
drafting party shall not be employed in the interpretation of thia 
Agreement. 

12.15. No Obliqation to Third Parties. None of the 
obli~jations and duties of PhyCor or GVW under this Agreement shall 
in.any way ar in any manner be deemed to create any obligation a£ 
PhyCor or of GVW to, or any rights in, any person or entity not a 
party to this Agreement. 

12.16. Communications, GVW and PhyCos agree that good 
communication between the parties is essential to the successful 
performance of this Agreement, and each pledges to communicate 
fully and clearly with the other on matters relating to the 
successful operation of GW's practice at the Clinic. 

12.17. Risht of First Refusal. In the event PhyCor or 
it9 successor determines to sell, whether by sale oE stock or 
assets, the Vero Beach clinic operations including satellites and 
associated facilities, as a going concern, independent of its other 
operations. during the term of this Agreement, GVd shall have a 
right of first refusal to purchase the Vero Beach clinic and 
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a s s o c i a t e d  f a c i l i t i e s  a t  t h e  purchase p r i c e  and on the  same terms, 
a s  descr ibed  he re in ,  of a  bona f i d e  wr i t t en  o f f e r  t o  PhyCor by a  
t h i r d  pa r ty ;  provided,  however, GVW s h a l l  have no r i g h t s  of f irst  
r e f u s a l  hereunder o r  o therwise  t o  purchase any of the foregoing 
a s s e t s  under t h e  eame terms and condi t ions  as provided i n  (a) t h a t  
c e r t a i n  Agreement o f  S a l e  and Purchase da ted  March 2 6 ,  1993 between 
PhyCor and HRTI, as may be amended from t ime t o  time. O r  (b) t h e  
HRTI Lease, a s  amended, modified o r  extended, except a s  o t h e w i s e  
s e t  f o r t h  t h e r e i n .  PhyCor s h a l l  provide G W  with the names and 
add res se s  of any prospec t ive  t h i r d - p a r t y  purchaser and e h a l l  
p rov ide  to G W  a l l  necessary  r e l e a s e s  and documentation t o  a l l o w  
GVW t o  v e r i f y  t h e  amount and v e r a c i t y  o f  a th i rd -pa r ty  purchase 
o f f e r .  The f i r s t  r e f u s a l  r i g h t  s h a l l  be granted by wr i t t en  n o t i c e  
of i n t e n t i o n  t o  make a bona f i d e  d i s p o s i t i o n  by PhyCor fu rn i sh ing  
a  copy of s a i d  o f f e r  t o  GVW. GVW s h a l l  have s i x t y  (60)  days from 
t h e  fu rn i sh ing  o f  such o f f e r  t o  e x e r c i s e  its r i g h t  of f i r s t  
r e f u s a l .  The c l o s i n g  f o r  t h e  purchase of t h e  equipment and asset6 
s h a l l  be, no l a t e r  than one hundred e i g h t y  (180) days from GVW'a 
e x e r c i s e  of i t s  r i g h t  of f i r s t  r e fusa l .  Un t i l  t he  c los ing,  t h e  
terms of t h i s  Agreement s h a l l  continue t o  be i n  e f f e c t .  I f  t h e  
o f f e r  from t h e  p rospec t ive  t r a n s f e r e e  (purchaser)  includes terms 
and cond i t i ons  t h a t  a r e  n o t  s t a t e d  i n  monetary u n i t s  o r  payments 
o v e r  t ime,  PhyCor m u s t  be a b l e  to provide and prove by reasonably 
accepted account ing p r i n c i p l e s  t h e  United S t a t e s  cur rency  
equ iva l en t  of t h e  o f f e r .  The U.S. currency equivalent  must be  
v e r i f i e d  by a ' n a t i o n a l l y  recognized accounting firm" of bo th  
p a r t i e s  m.utual consent  and t h e  expense f o r  such v e r i f i c a t i o n  s h a l l  
be borne equa l ly  by t h e  p a r t i e s .  

12.18. Board Reoresentat ion.  During the time t h i s  
Agreement i s  i n  e f f e c t ,  t h e  management of  Parent s h a l l  p resen t  one 
nominee deeignated by G W  f o r  e l e c t i o n  t o  i t 6  Board of D i r ec to re .  
Such nominee s h a l l  be approved by Parent ,  which approval s h a l l  no t  
be unreasonably wi thheld .  

1 2 . 1 9 .  HRTI Leas%. I f ,  dur ing  t h e  per iod t h a t  t h e  HRTI 
Lease is  i n  f u l l  f o r c e  and e f f e c t ,  a  c o n f l i c t  should a r i s e  between 
t h e  terms of t h e  H R T I  Lease and the  terms hereof ,  o the r  t han  t h e  
texms s p e c i f i c a l l y  de f ined  he re in ,  t h e  HRTI Lease s h a l l  be 
c o n t r o l l i n g .  

1 2 . 2 0 .  Cons idera t ion .  In  cona idera t ion  f o r  the  execut ion  
and d e l i v e r y  by GVW of t h i s  Amended and Resta ted Service Agreement. 
PhyCor hereby a g r e e s  t o  pay GVW $2,700.000 on January 7. 1 9 9 7 .  



I N  WITNESS WHEREOF, the p a r t i e s  hereto have executed  thia 
Agreement a3 of t h e  d a t e  f irst w r i t t e n  above. 

PhyCor : 

PHYCOR OF VERO BEACH. INC. 

. By: 

T i t l e :  ' d ; ; ,4u~ : .  .f&t~a- 



EXHIBIT "C" 



EMPLOYMENT AGREEMENT - STOCKHOLDER 

\ 

THIS AGREEMENT, made on this, d-te - day of 1998, by I 

I 
and between Howard T. Tee, M.D. , of Indian RJver County, Florida, a physician duly , 

\ 
licensed and authorized to practice medicine in the State of Florida, herelnafter referred to a 1 
'PHYSICIANn, and GOLD, VANN at WHITE, PA., aProferrional Wa ia t ion  lncorporasd under 1 
the laws of the Sure of Florida, with Its principal office in Vero Beach, Florida, hereinafter referred i 

to as the "P.A."; 

WHEREAS, the P.A. is a multi-specialty group providing medical services to patienu 

in and around Indian River County, Florida; and 

WHEREAS, PHYSICIAN is duly licensed to practice medicine in the State of Florida; 

and 

WHEREAS, P.A. has entered into a management services agreement for the proVi~i0n 

of facilities, management, equipment, and personnel supponby PHYCOROF VERO BEACH, INC., 

a Florida corporation, hereinafter referred to as "PHYCOR," PURSUANT TO AMENDED AND 

RESTATED SERVICE AGREEMENT dated January 1, 1997, between PHYCOR OF VERO 

EACH, INC. and GOLD, V A N N  er WHITE, P.A., hereinafter referred to as "Service 

Agreement"; and 

WHEREAS, both P.A. and PHYSICIAN desire to enter into this Employment 

Agreement to set forth in writing the terms and conditions of their mutual Interests. 

NOW, THEREFORE, in consideration of mutual promises and other monies in hand 

paid, the parties agree as follows: 



- - - . I,. 
1. SCOPE AND TERM 

1.1. P.A. hereby employs the PHYSICIAN, and the PHYSICIAN accepts 

employment to render medical services effective Februaw 1 , 1 9 2 ~ .  

1.2 PHYSICIAN shall devote his full working time and attention to the practice of 

medicine for the P.A. Physician will maintain ofice hours to meet the needs of the P,A.'s patients, 

existing and future. During the PHYSICIAN'S period of emplowent, he will not directly or 

indirectly render services of a professional nature to or for any person or firm for compensation, 

except military reserve duties, or engage in any practice that competes with the interest of the P.A. 

PHYSICIAN agrees to perform his duties in accordance with the rules of ethics of the medical 

profession. 

1.3 Subject to the provisions for termination as hereinafter provided, this contract 

shall continue in force until terminated as hereinafter provided. 

2. _COMPENSATION AND BENEFITS 

2.1 The PHYSICIAN'S compensation and benefits will be based upon the formula 

for determining shareholder compensation and benefits am voted upon by the P.A.'s shareholders. 

from time-to time. Physician acknowledges and accepts the formula shareholder compensation plan 

as - . -- approved . . . - - - - . - and - as . -. may . . be . amended . .  . . from time to time by the P.A. 

2.2 Insurance: The P.A. shall provide proof of insurance to the PHYSICIAN of 

a claims made policy of insurance against professional liability with limits of $ 1  million Per 

occurrence, $3 million aggregate. PHYSICIAN acknowledges that PHYCOR provides such in~~rance 

for ail P.A. physicians pursuant to the Service Agreement. The PHYSICIAN agrees to attend a 105s 

control risk management seminar as specified by and a t  the request of P.A. or PHYCOR so as 

influence a lesser premium for professional liability insurance provided to the PHYSICIAN. 

PHYCOR pursuant to the Service Agreement shall provide tail professional IiabiliCY insurance 

2 of 11 



- - ...... ,, ,,I ~ w & l l l b ~ ~ w ~ ~  U I L I G W I U I ,  me Board of 

Directors is authorized to reimburse PHYSICIAN for expenses incurred on behalf of the p . ~ ,  as set 

out in Attachment A, attached hereto and made a pan hereof, not ordinary and neceuary 

expenses incurred in earning of their salaries but rather as Corporate menses which should be 

submitted for reimbursement on a regular baris as explained in said Attdchment A. P.A. shall 

provide specific requiremenu for recording reimbursabfe expenses, and submission of forms. Levels 

of reimbursement may be modified annually by acdon of the Board of Directors without further 

modification to this Employee Agreement 

4. FACILITIES. RECORDS, AND- 

4.1 F x i l i t i ~ :  PHYCOR pursuant to the Service Agreement with the P.A. shall 

operate and maintain facilities and shall provide a t  its costs, equipment, drugs, and supplies suitable 

to PHYSICIAN'S position and adequate for the performance of his duties: Further, PHYCOR 

pursuant to the Service Agreement with the P.A. shall supply and pay for nurses, technicians, and 

orher personnel reasonably needed by PHYSICIAN in connection with his employment hereunder. 

4.2 Records: All case records, cham, and personal Ales concerning patients of 

PHYSICIAN shall be and remain the properry of the P.A. On remination of PHYSICIAN'S 

employment, he shall not be entitled to keep or reproduce records or charts related to any parient 

unless the patient shall specifically request the records to be transmitted to PHYSICIAN. 

4.3 Lw: Any fees or honoradurns received by PHYSiCIAN for professional 

services or other professional activities performed by PHYSICIAN shall belong to theP.A.; provided, 

however, that legacies and gifts or specific chattels received by the PHYSICIAN from patients or 

former parientr of the P.A. may be retained by the PHYSICIAN as his separate property. 

5. T E R M I N A T U  

5.1 This Agreement may be terminated by either partyby the giving of six ( 6 )  

month's norice in writing. 



. - .- .. 
(a) if PHYSICIAN becomes disqualified to practice medicine in the state of 

Florida; 

(b) on the death of the PHYSICIAN; 

(c) i f  P.A. and PHYSICIAN mutually agree in writing; 

Id) i f  the PHYSICIAN is absent from his employment wfthout the P.A,ls ~ o ~ ~ d  

Directors' authorization for a period of th iw  (30) consecutive days; 

(e) i f  the PHYSICIAN fails or refuses to perform fiirhfully or diligently the duds  

of his employment or any of his obligations under this Agreement; 

(f) for cause, which shall include but not necessarily be limited to the addiction to 

the use of intoxicants or narcotics, chemical dependency, medical 

incompetence, immoraiity, insanity, the convicu'on of a felony violation, or 

the loss of priviieges to practice medicine a t  any hospital because of events that 

are reportable to the DPR during the term of this Agreement, or a violation 

of this Employment Agreement; 

(g) i f  the PHYSICIAN conducts himself in an unprofessional, unethical, or 

fraudulent manner, or is publicly reprimanded for unethical conduct by any 

hospital or institution with which the P.A. or PHYSICIAN i s  associated or ally 

board or group having any privilege or right to pass upon the conduct of the 

PHYSICIAN, or should the PHYSICIAN1$ conduct discredit the P.A. Or be 

detrimental to the reputation, character, or standing of the P.A. 

5.3 O n  termination, for any reason, the PWYSlClAN shall be entided to the 

compensation due up to the date ofsuch termination, which shall be full cornpensarion in pawent 

forall claims under this Agreement. 

5.4 PHYSICIAN acknowledges that hemay directly receive paymenu from parienrs 
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employment with the P.A. and further agrees to promptly forward said payments dirxt ly co the 

P.A. 

5.5 PHYSICIAN acknowledges that his compensation as a shareholder k baed 

upon the P.A.'s formula compensation and benefits plan; and that, upon notice of terminadon of 

this Agreement in the event there are contractual adjustmenu, discounu, and bad debts owed by 

the Physician to the P.A., t h e  Physician agrees to pay back such amounts to the P.A. within &iny 

(30) days from the receipt sf billing. The billing shall be accompanied by documentation similar 

to that which Physician has received dun'ng his tenure as a shareholder/physician with t h e  p . ~ .  

6. COVENANTS OF PHYSICIAN 

PHYSICIAN covenants that dun'ng the tern1 of this Agreement: 

6.1 he shall per fon his duties hereunder in accordance with the Rules of 

Ethics of the medical profession; 

6.2 he shall work with the P.A. in an effon to achieve a harmonious amosphere; 

6.3 he shall not interfere directly or indirectly wish recruiting by the P.A.; 

6.4 he will conduct himself and encourage PHYCOR's employees to conduct 

themselves in a professional manner during the t e n  of this Agreement and shall not, directly or 

indirectly, commit any act that negatively impacts on the professional reputation or operation of the 

P.A. or PHYCOR. 

7. COVENANT NOT TO COMPETE 

7.1 The t e n s  and provisions of the covenant restricting the practice of medicine 

as set fonh in the initial Employment Agreement or any renewals, amendments, or rnodificaf-ions 

thereof becween the parries, shall be null and void and said res~ceive covenant shall hereafter be 

as follows: The PHYSiClAN and P.A. agree that during t h e  pefiod of employment, as defined 

above, the PHYSICIAN shall not undenake any professional service except for the benefit of 
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profession other than the rendition of the professional services of the P.A. for and on beha[fofa, 

P.A. In addition, the PHYSICIAN agrees tha't upon termination of h is  Areement, or in the event 

/I employment is terminated by the P.A. during the period of em~loYmenG whether or not it be 

voluntarily or involuntarily, the PHYStClAN agrees not to enter into the.employ ,o j  any person 
I 

firm, professional zsociation, hospital, or corporation engaged in a similar profession In Competition 

with the P.A. for a period of eighteen 11 8) months next after the date of Such termination, nor 

himself engage, durhg such period, directly or indirectly, as prin~ipal, agent, Or ernploy~e in any 

such profession in  cornpetidon with the P.A. within a thilfy-five (35) mile radius of the P.A.'s 

11 business location, the Doctors' Clinic, located a t  2300 Rfth Avenue, Yero Beach. Florida and any 

location within fifteen ( 1  5) miles of any satellite location. 

7.2 The PHYSICIAN and the P.A. have examined in detail this restrictive covenant 

and agree that the restraint imposed herein on PHYSICIAN is  reasonable in the sense that it i s  no 

1 ! greater than necessary to protect the P.A. in iu legitimate business interests, and the resficu've 

(1 covenant is reasonable in the sense that it i s  not unduly harsh and repressive. Any breach or 

invasion of any terms of this covenant shall be deemed to have caused immediate and irreparable 

injury to the P.A. and will authorize recourse by t h e  P.A. to injunctive relief andlor specific 

j/ perfonance, as well as to al l  other legal and equitable remedies to which the P.A. may be endded. 

7.3 The P.A. and PHYSICIAN agree that  in the event a court of competent 

jurisdiction should determine that either the time of this covenant is too lengthy, and/or the area 

Ii from which competition is restricted i s  too broad, that they hereby stipulate and agree that the coun 

11 may modify the limits of time and area to the extent that the coun deems reasonable so thar: rhis 

covenant shall not be voided. 

7.4 The P.A. shall be entitled to damages and iniunctive relief against [he 
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and court costs shall be recoverable. 

8. GENERAL PROVISIONS 

8.1 Po further provide for disabilityincome t o ~ e  PHYSICIAN, theP.A. utilize 

the PHYSICIAN'S prior twelve (12) months of adjusted charges for the Purposes of determining 

compensation to be paid %he PHYSICIAN for up to a three (3) month period prior to the 

PHYSICIAN being eligible under the P.A.'s long-term disability coverage. In addition, thereto, b e  

P.A. shall pay the necessary premium costs in order that the PHYSICIAN stating with the foum 

month of disability shall be etiglble to receive disability income under the P.A.'s disability program 

in effect a t  the o'me of disability, and the P.A. shall further pay the premiums necessary in order that 

commencing with the sixth month the PHYSlCiAN shall be eligible to receive disability income 

under any corresponding disability program in effect a t  che time of disability. The total amount of 

compensation continuation on the disability provisions for the PHYSICIAN shall be limited to the 

three (3) months as herein provided for the PHYSICIAN. Any paymenu made by any P.A. 

adopted disability plan shall not reduce any payrnencs otherwise due the PHYSICIAN under any 

other provisions of this Agreement. 

8.2 This Employment Agreement i s  not assignable by the PHYSICIAN. 

8.3 The PHYSICIAN and the P.A. acknowledge that an eariier E r n p l ~ ~ e n c  

Agreement dated Novernb_eer 19 , 19% beween the parties to be no longer in force 

and effect upon the effective date of this Agreement. 

I 8.4 The PHYSICIAN agrees to be bound by the Articles of Organization, By-laws 

and Policies of the P.A. as may be amended from time to time. 

8.5 The PHYSICIAN warrants that he i s  free to enter into this Agreement without 

any restrictions whattoever. 

8.6 Any notice required or permitted to be given under this Agreement shall be 



known address. 

8.7 Any controversy or claim arising out of or relating to this Agreement, or the 

breach thereof, shall be settled by arbitration in Indian River County, Florida. mitration shafi be 

governed by the rules of the American Arbitration Association, and the procedure herein set fom. 

Three (3) arbitrators shall be selected to hear such controversies or c1airns. One arbimtor shall be 

selected by the P.A. and one shall be selected by the PHYSICIAN. The third arbitrator shall be 

selected by the arbitrators. Any decision made by the arbitrators under this provision shall be 

entered in any court of competent lurisdicdon. 

8.8 in  the event either pany is required to retain the services of an attorney to 

enforce the provisions o f  this Agreement, the prevailing party shall be entitled to a reasonable 

attorney's fee together with costs incurred, including appellate proceedings. 

8.9 In the event notice o f  termination is given either by PHYSICIAN or P.A., then 

from char dare until termination PHYSICIAN waives his rights to attend shareholder'and/or director 

meetings o f  the P.A. 

8.10 Upon termination of this Employment Agreement, PHYSICIAN agrees to 

return all of his shares in the P.A. in return for amounts provided for in the Stock Purchase 

Agreement entered into between the parties. 

PHYSICIAN agees to transfer all of the common stock which he owns in Cold, Vann 

R White, P.A. a t  the time of payment, to P.A. or to such entity or person as i s  designated by the 

P.A. PHYSICIAN agrees to execute al l  documents reasonably required by the P.A. in c0nn~t ion 

with the transfer. 

B. 1 I This instrument contains the entire agreement of the parties with respect to the 

employment o f  PHYSICIAN. No prior or present agreements, or representations, either written Or 

oral, shall be binding upon any of the parties hereto unless incorporated and made a pan this 
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W unless in writing, executed by &e par%es to be bound thereby. This A ~ e m e n t  binds and inures 

to the benefit of both the P.A. and PHYSICIAN and their respective succwon, hein, and legdl 

representatives. 

8.12 This Agreement and all of its provisions shall be consuued according the laws 

of the State of Florida. 

8.13 This Agreement and the terms hereofsupersedes and ovenides any agreemenu 

or provisions of other agreements in conflict herewith. 

8.14 It Is understood and agreed between the parties hereto that time i s  of the 

essence of this agreement. 

8.15 The masculine pronoun has been used throu@sut this Agreement but shall be 

construed to mean t h e  feminine wherever the context shall wamnt. 

8.16 Lwl Connruction: In case any one or more of the provisions contained in this 

Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, the 

invalidity, illegality, or unenforceabiiity shall not affect any other provision, and this Agreement shail 

be construed as if t h e  invalid, illegal, or unenforceable provision had never been contained in it. 

8.17 The PHYSICIAN shall have no authority to enter into any contracis binding 

upon the P.A., or to create any obligations on the pan of the P.A. 
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and year first above wrinen. 

I 

j 

I 
1 

GOLD, VANN @ WHITEr P A .  

By: - 
Howard 7. Tee, M.D. 



The following items have been approved by the Board of Directors and Ylsu will be reimbursed for 
properly documented expenses. 

Exvense Cateeorv Am- Docmentation Rea-d 

Automobile: 
Lease Payment 

Depreciation 

Fuel 
Car Phone 
Repain or warranty 
License cax 
Oil and lube 
Car wash 
Insurance 
Car phone charges 
Tires and batteries 
Tolls . 
Actual mileage 

h a s e  payment x business Submit beginning of year for 
use percentage full year form 2106 page 2 

Percentage allowed for Prior year or statement from 
business portion accountant. 

Amount spent x business 
percentage . 

Submit monthly or quarterly. 
Copy of actual receipls 
attached to expense 
statement. 

$0.30 per business mile for Mileage reimbursement form 1 
autos not previously 
depreciated. 
exuense mav be reimbursed 

i 
Continuing Education: 
Registration fee Actual, limited to ~ 1 0 . ~  Submit as incurred. 
Airline bill per year Actual receipts and if spouse 
Auto rental artends reason for their 
Hotel bills attendance 
Meals 

Entertainment: 
Meals or recreation 
charges 

Actual. limited to Submit monthly or quarterly 
per year. Actual, limited to Actual receipts 
business use percentage. 

Office Supplies Amounts incurred Receipts submi~red monthly 01 
Professional journals Actual, limited to quarterly 
Furniture and equipment per year. 
or lease thereof 

Magazines 
Professional dues 

For entertainmenr purposes the IRS says that a "business associare' who may be entertained is aperson wit 
whom the taxpayer could reasonably expect lo engage or deal in the active conduct of his professior 
Examples, are patients, suppliers, referring physicians, employees, agents, partners, or professional advisor! 
wherher established or prospective. 



THIS AGREEMENT, made this day of Julv 
I -. 19&, by 

and between Howard T. Tee. M.D. hereinafier referred lo as the 'S&bolder-. 1 
I 

and GOLD. VANN & WHITE, P.A., a Professional ~ssociation incorporatea under the laws of he state 
1 

of Florida, hereinafter referred m as the 'Company'. 
I 

W I T N E S S E T H :  

WHEREAS, STOCKHOLDER shall receive 100 shares in the above ~orporation for a paid-in ; 

capital contribution of Six Thousand Seven Hundred Dollars and OO11OO (%6.700.00) for all shares of 

stock; and 

WHEREAS, the parties to this ~ ~ r e e m e n t  believe that it is to their best interests to provide for 

non-lransferabiliw and redemption of STOCKHOLDER'S one hundred (100) shares, in the event of sale 

or the termination of employment with the COMPANY. 

NOW, THEREFORE, in consideration of the mutual covenam herein set out, the parties hereto 

do hereby agree as follows: 

1. No STOCKHOLDER shall, during the period of his employment by the COMPANY, sell 

or dispose of his stock in the COMPANY without the consent of the COMPANY pursuant to the terms 

of this Agreement. A legend to this effect shail appear on the Stock Certificate. 

2. SHAREHOLDER shall pay the paid-in capital amount of Six Thousand Seven Hundred 

Dollars (%6,7W.00> on or before Augusr, payable in one installmenr 

ALTERNATIVE PROVISION 

2. SHAREHOLDER shall pay the paid-in capital amount of Six Thousand Seven Hundrd 

Dollars ($6,700.00) in montl~ly installments of $558.33 for twelve (12) consecutive months. 

3. If the STOCKHOLDER'S employment by the COMPANY is terminated pllrsuanr to n h c  

terms of STOCKHOLDER's employment agreement with COMPANY, such STOCKHOLDER, his heirs 

07/08/98 



- ' --- abiacs 01 stock 

he then owns in the COMPANY for STOCiCIiOLDER's original purchase price plus the mount 

attributable to any increase in the All Urban Consumer Price Index (CPQ when considering & year of 

acquisition as the base year. Payment of the redemption amouPlt shall be in the same manner as 

COMPANY was paid, i.e. in cash or over twelve (12) months calculated consistent with the fo]lowjng 

example. For example, if the STOCKHOLDER purchased shares for S6,00BaQ0, on redemption he would 

receive $6,000.00 plus the CPI increase from January of the year of purchae. 

4. Th'i Agreement shall be binding on the parties, their heirs and assigns, and may be 

terminated or modified only by mutual agreement between them. 

5. This Agreement shall be governed by the laws of the State of Florida. 

6. The parties agree that the amount of capital contribution and method of valuation and 

repayment shall be reviewed by the Board of Directors of COMPANY annually. 

IN WITNESS WHEREOF. the parties hereto have hereunto executed this Agreement as of cheday 

and year first above written. 

WITNESS: 

Howard T. Tee, M.D. 

As to Stockholder 

GOLD, VANN & WHITE, P.A. 

/ .1 

~&!J.!.!L (L.~'-~.L,~LL~, By: 
Arlbur L. Glaser. M.D. 

I ~residentrmedicai Director 

m f i e d a , c ~  
& to corn&my 



- . >--, 

STOCK PURCHASE CHOICE 

1, Howard T. Tee. M.D. , have selected the following option for the purchase of one 

hundred (100) shares of Gold, Vann BI White, P A  

One installment of $6.700.00 to be paid on or before 

Twelve (12) consecutive monthly installments of $ 558.33 . 

1 hereby authorize the amount(s) as selected above to be deducted from my paycheck. 

Signature Dare 



STATE OF FLORIDA 
BOARD OF MEDICINE 

.. .. - . . 
IN RE: PETITION FOR DECLAWTORY 

STATEMENT OF HOWARD TEE. M.D. CASE NO.: 

Petitioner. 

PETITION TO INTERVENE FOR DECLARATORY STATEMENT 

: 

Pursuant to Sections 120.565. Florida Statutes, and Rule Chapter 28-105,Florida 

Administiative Code, Janet Anderson, M.D.. petitions the h a r d  of Medicine to intervene with 

and on behalf of Petiiioner for a Final Order setting forth a Declaratory Statement on the facts 

and law presented in the original petition and herein, attached as Exhibit "A". 

1. Intervener, Janet Anderson, M.D., is a physician licensed pursuant to Chapter 458, 
# g 
F. Florida Statutes. (ME61810) and is practicing cardiology with Petitioner a! 2300 Fifth A v e 6 ,  

g E 
FL 32960. The office telephone number is (561) 567-7111 and the fax number is (561) 770> Z 

m F, 
0589. Intervener and Petitioner are represented in this matter by undersigned counse! and fZ 

0 
t..;, % 

requests that all correspondence and other cornmunica!ions related to this matter be conducf9d P 
,J 

through undersigned counsel. 

2. The agency affected by this Petition is the Board of Medicine of the State of Florida 

(hereafter the *Board of Medicine"). intervener joins Petitioner in seeking a declaration from the 

Board of Medicine addressing the application of a specific statutory provision and a previous 

final order over which the Board of Medicine has authority. The statutory provision upon which 

this Declaratory Statement is sought is contained in Section 458.331 (l)(i), Florida Statutes. The 

order being addressed is the Board of Medicine's Final Order in, In re Pe!ition for Declaratory 

PETITION FOR DECLARATORY STATEMENTOF 
HOWARD TEE, M.D. 
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and the Board of Medicine's ~ i n a l  Order are attached hereto for easy reference as Composite 

Exhibit 'B". 

FACTS 

1. In 1989, (ntervenw and Petitioner's multi-specialty group, Gold. Vann &White, 

P.A. ('GVBW) entered into a long-term Management Service Agreement, as amended in 1992 

and 1997 ('Management Agreement") with PhyCor of Vero Beach, Inc. (hereinafter 'PhyCor"), 

attached as Exhibit 'C". More important, in 1997, during negotiations and drafting of an 

amendment to the Management Agreement between GV&W and PhyCor, lntervener was not 

informed of the question of the Management Agreement's legality in regard to fee splitting and 

its consequences since Bakarania. 

2. On January 1, 1994, intervener entered into a shareholder employment 

agreement ("Empioymeni Agreement') with GV&W attached as Exhibit '5". The Management 

Agreement is incorporated into the Employment Agreement by reference and made a part 

thereof. On March 6, 1996, lntervener entered into a Stock Purchase and Redemption 

Agreement ("Stock Purchase Agreement") effective retroactively to January 1, 1994, attached 

as Exhibit 'El. The Employment Agreement was amended on Qclober 14. 1996 and again on 

February 2, 1999. Again. more specifically. in 1999, during negotiations and drafting of 

amendments to the Employment Agreement, neither GV&W nor PhyCor informed the lntervener 

that pursuant to Bakarania the present Management Agreement might subject the lntervener to 

disciplinary action by the Board of Medicine. 

3. In 1998, in!ewener was appointed to the Board of Directors ('Board') of GVBW. 

The lntervener resigned her position on November 21, 2000. lntervener notified GV&W of her 

intention lo join Petitioner in seeking a declaratory statemen: from the Board of Medicine in 

PETITION FOR DECLARATORY STATEMENT OF 
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regard to the legality of the Management Agreement. lntervener sought legal counsel, due in 

part lo Petitioner's concern aboul the legality of the management arrangement and possible 

discipline by the Board of Medicine. On November 21. 2000. GVBW declined to voluntarily 

terminate the management ar;angemenl and notified Intervener that the Management 

Agreement does not violate Florida law. 

4. Intervener and Petitioner believe that the Board of Medicine's Final Order in in re 

Pelilion for Declaratory Sfalemen1 o f  Magan L. Bakarania, M.D., 20 FALR 395 (1998). 

expresses the Board of Medicine's application of Section 458.331 (l)(i). Florida Statutes, in the 

factual circumstances such as those of lnlervener and Petitioner and that lnteivener and 

Petitioner believe that the Management Agreemen! belween GVBW and PhyCor is in violation 

of Section 458.331(1)(i). Florida Statutes, as interpreted by the Board of Medicine. GVBW arid 

PhyCor continue to assert that the terms of the ~ a n a g e h e n t  Agreement do not violate Section 

458.331 (l)(i), Florida Stalutes. 

5. Resolution of this matter will have a significant effect on the manner in which 

Intervener and Petitioner will conduct themselves in any future proceeding pursuant to the 

Management Agreement. 

6 .  GVBW consists o f  a multi-specialty practice of approximately forty-four physicians 

with a main clinic facility and satellite clinic in Vero Beach. Florida' and a satellite facility in 

Sebastian, Florida. lntervener and Petitioner provided and continue to provide cardiology 

services at the main clinic facility in Vero Beach. 

8. PhyCor, Inc. ('Parent"), a Tennessee Corpsration, was doing substantial business 

'In 1982. PhyCoi ol GVBW acmmplrshed mis mrw$ an assel puicriase an6 assurnpli3n d e e N t i n  IiabIfiGes pursuant lo me lerms 
o! an k s e :  Purchase &,eCNnl.  In addition. PhyCor and Gv&i'( entered inlo a S c ~ A g t t @ n e n t w h e f e b y  PhyCor would proede 
certain sewtces to GV8W. 
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in Florida as a practice management company engaged in the business of acquiring !he assets 

of and operating multi-specialty practices. A number of their multi-specialty practices have 

repurchased their assets while others remain in litigation. Additionally, PhyCor, Inc. is and 

remains the sole shareholder of PhyGar. 

9. Pursuant to the various agreements that make up the practice management 

arrangement. PhyCor purchased the assets of GV&W and took over the ownership of its clinics. 

The Management Agreement specifically requires PhyCor lo provide GV&W's providers, which 

includes lnlervener and Petitioner, with appropriale offices and all supplies and materials 

necessary for the successful operation of the multi-specialty practice. 

10. In addition lo and among other duties, the Management Agreement provides for 

PhyCor to: 

negotiate, establish, supervise, rnaintdin and administrate all contracts and 

relationships with all insurers, national health care providers and payers, health 

maintenance organizations, preferred provider organizations, exclusive provider 

organizations, Medicare, Medicaid and all other managed care contracts and managed 

care payors; 

approve, disapprove, terminate, or amend any and all contracts or 

reiationships with managed care payers; 

. design and implement an adequate and appropriate public relations program 

on behalf of GV&W with emphasis on public awareness of the availability of services at 

the Clinic, the cost of which shall be paid as an expense of the practice; 

. conduct all patient billing and collections; 

set annual capital and operating budgets which reflect in reasonable detail 

PETITION FOR DECIARATORY STATEMENT OF 
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anticipated revenues and expenses, sources and uses of capital for growth for the 

operation of the medical practice; and 

Order, purchase and provide necessary and requested inventory and medical 

supplies at cost to the medical practice applying PhyCor's purchasing standards. All 

such costs being paid by the medical practice as operating expenses. 

1 .  Pursuan! to the Management Agreement, PhyGor may establish and maintain an 

lnde9endent Practice Association (IPA) in which intervener and Petitioner and all other 

providers in the medical practice would be members. The IPA, when established would be 

managed by PhyCor or an Affiliate of PhyCor. In addition, when established, a separate 

management agreement would be entered into which would provide for an additional 

percentage management fee. 

12. Pursuant to the Management Agreement. OVBW is required to provide medical 

services only to PhyCor for a period of forty (40) years. Additionally, GVBW shall not operate or 

provide a similar health care facility within Indian River County. Florida or any location within a 

thirty-five (35) mile radius of the main Clinic facility. Moreover, the Intervener and Petitioner, 

following termination of their Employment Agreement, while the Management Agreement is full 

force and affect, is prohibited from practicing cardiology anywhere within a thirty-five (35) mile 

radius of main Clinic facility and fifteen (15) miles of any satellite Clinic facility for a period of 

eighteen (18) months. 

13. The compensation provision in the Management Agreement requires GVBW 

(Intervener and Petitioner) to pay PhyCor no less than twelve percent (12%) for non-managed 

care and twenty-five percent (25%) for managed care net Clinic patient and ancillary 

professional fee component revenues, for a potential total of up to thirty-seven percent (37%) Of 
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the net fee revenues of the Clinic. Net Clinic revenues are defined in the Management 

Agreement as monthly professional revenues, made up of patient and ancillary professional 

fees, less monthly expenses of the Clinic. Monthly expenses of the Clinic include all costs 

generated by PhyCor in the operation of the Clinics and its other Clinic related responsibilities. 

Nothing in the Management Agreement, the actual practice management arrangement, ties the 1 
potential thirty-seven percent (37%) of monthly earnings From all sources of professional fees to 

the value of the administrative services provided by PhyCor. It is clear and obvious that the 

potential thirty-seven percent (37%) share of monthly earnings is intended as PhyCor's 

remuneration for bringing and enhancing revenues to the medical praclice. Officers of PhyCor 

have specifically represented to Petitioner and lnlervener in lestimony obtained from outside 

legal proceedings2, which involved GV&VIl and PhyCor, that increased revenues derived from 

practice growth were a direct result from increased access to patients provided by PhyCor's 

marketing and networking effods, and would more than exceed PhyCor's potential annual thirty- 

seven percent (37%) management fee. (See Exhibit "F") PhyCor's efforts in this regard relate to 

obtaining and maintaining various third-party payor contracts and relationships that provide 

patient referrals to the medical practice and for the development of satellite sites for patient 

care. 

DISCUSSION 

14. Section 458.331(1)(i), Florida Statutes bars physicians from: 

Paying or receiving any commission, bonus, kickback, or rebate, or 

engaging in any split-fee arrangement in any form whatsoever with a 

' We spebfically refer b.Gol4, Vsnn & M i l e .  PA.  v. Mleo P. F r i e d m s $ w .  Care No.: WG472CA22 (1938) n?bceb in the 
Yoluniary Distlosure~SlaIemen!' SWDmitlEd 10 the Board of Medicine by Howard ice. M.D. and is amched w. 
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physician, organization, agency, or person, either directly or indirectly, for 

patients referred to providers of health care goods and services, ... 

75. In Bakarania, the Board of Medicine determined lhal a managernent agreement 

providing for the manager to receive, among other things, thirty percent (30%) of the 

enhancement of the medical practice's operating profits in return for managernent services that 

included efforts to bring more patient referrals to the medical practice, is a violation of the fee- 

spiitiing prohibition contained in Section 458.331(1)(i). Florida Statutes. The Board of Medicine 

determined thal a physician's participation in such an agreement could subject Rim to discipline 

pursuant to Section 458.331(1). Florida Statutes. 

16. In Intervener and Petitioner's situation, as in Bakarania, the manager's costs and 

ex;enses are paid by the medical practice prior to the percen:age split of operating profits and 

the perceniage splil is not tied in any way to the actual market value of the management 

services p r ~ v i d e d . ~  in both Bakarania# and Intervener and Petitioner's situation, a significant 

portion of the manager's services are directed to increasing the number of patients coming to 

the practice through marketing and developing other relationships negoliated, established, and 

maintained by the practice management company. 

17. When reduced lo its essential elements, the Board of Medicine's previous final 

order in Bakarania, found that a management contract that required the management company 

lo provide services that included usual and customary business managemen! activities, such as 

billing, clerical personnel, ofice maintenance, inventory supply, and payment of the practice's 

operating expenses, as well as additional duties involving practice expansion efforts such as 
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marketingi obtaining managed care contracts, creating referral networks and developing and 

providing ancillary services could not also provide for the management company to receive, in 

return for such services, a percentage of the medical practice's net revenues. 

18. The basis for the Board's decision was based upon the concept that percentage 

payments in return for practice expansion efforts, that either directly or indirectly rely upon 

increased referrals of patients from the sources developed by the mar;agernenl company, would 

violate the prohibilion against spitting fees, in any form whatsoever, with any organization or 

person for patients referred to the health care provider, as set forth in Section 458.331(1)(i). 

Florida Statutes. 

19. The Board of Medicine, in Eakarania, reached such a conclusion. In Bakarania, the 

Board of Medicine concluded that percentage arrangements between medical practices and 

practice management companies result in violalion of the respective slate laws that prohibit fee 

splitting. In this specific setting, i t  is the existence of the practice management company's 

interest in the increase in practice revenues in conjunction with the practice management 

company's control of referral sources, ancillary sources, bitling and collection services, practice 

networks and other integral aspects of the practice's business decisions, that leads to concerns 

about illegal fee-sp!itting. 

20. The Board of Medicine and the OIG' has reached the conclusion that such 

percentage arrangements between medical practices and practice management companies 

result in violation of the respective state and federal laws prohibiling fee splitiing. In both 

settings, it is the existence of the practice rnanagemenl company's interest in the increase in  

practice revenues in conjunction with the practice management company's control of referral 
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sources, bi!ling and collection services, practice networks and other integral aspects of the 

practice's business decisions, that leads to concerns about illegal fee-splitting. 

21. In this case, the relationship between GVBW (Intervener and Petitioner's 

practice) and PhyCor, entitles PhyCor to receive up to thirty-seven percent (37%) of lntervener 

and Petitioner's revenues generated from professional fees (less specific expenses) in return for 

administrative services that include, billing; collections; ancillary services; marketing; 

negotiating, obtaining, supervising, maintaining third-party payor contracts, and when available 

in and around Indian River County, managed care relationships; and to establish a provider 

network in which intervener, Petitioner and other client medical providers parlicipate. These 

characleristics described in the relationship between GVBW (Intervener and Petitioner) and 

PhyCor, appear lo be identical lo those found in Bakarania to be prohibiled by Section 

458.331(l)(i), Florida Statutes. 

CONCLUSION 

WHEREFORE, Intervener, with and on behalf of the Petitioner, seeks a Final Order of 

the Board of Medicine staling whether or not the practice management arrangement described 

herein is in violation of Section 45$.331(1Xi). Florida Statutes and the Board of Medicine's 

interprelation and application of that statutory provision as set forth in the Board of Medicine's 

Final Order in Bakarania. Based on the Board of Medicine's determination in the instant petition, 

both Intervener and Petitioner will be able to more appropriately determine their best course of 

action in reaching an acceptable resolution re!aling to the present practice management 

arrangement between GVBW and PhyCor without creating further personal risk of disciplinary 

action by the Board of Medicine. 
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interpretation and application of Ilia! statutory provision as set forth in the Board of Medicine's 

Final Order in Bakarania. Based on the Board of Medicine's deteminalion in the instanl pe:ition, 

both Intervener and Petitioner will be able lo more appropriately determine their best course of I 
aclion in reaching an acceptable resolution relating to the present practice management I 

i 
arrangernenl between GVBW and PhyCor withoul creating further personal risk of disciplinary I 

action by the Board of Medicine. 

Respectfully submitted lhis 

Robert Rap~e l .  0.0.. J.B. 
Florida Ba; ~0::0015156 
Craig M. Rappel, Esquire 
Florida Bar'No.: 0752428 
Richard 8.  Wingate, Esquire 
Florida Bar No.:0383686 
RAPPEL B RAPPEL, PA. 
5070 Highway A1A. North 
Suite 221 
Oak Poinl Professional Center 
Vero Beach. Florida 32963-1246 
(561) 231-7223 
(561) 231-8824 (fax) 
e-mail: raopellaw@pdmnel.com 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

BOARD OF MEDICINE 

IN RE: 

Petition for Declaratory 
Statement of 
Howard Tee, M.D. 

PETITION FOR DECLARATORY STATEMENT 

Pursuant to Section 120.565, Florida Statutes, Petitioner, HOWARD TEE. 

M.D. (the "Petitionef), by and through undersigned counsel, petitions the Board 

of Medicine for a Declaratory Statement and setes: 

1. The Petitioner is Howard Tee, M.D. For purposes of this Petition, 

Petitioner's address is that of undersigned counsel. 

2. The governmental entity affected by this Petition is the Department 

of Health, Board of Medicine (the 'Board"). The statutory provisions on which this 

Declaratory Statement is sought are Sections 458.331(1Xg). 458.331(1)(i) and 

817.505, Florida Statutes. 

3. Petitioner's multi-specialty group medical practice (the "Practice") 

entered into and participated in a long-term Management Services Agreement 

and an Amended Management Services Agreement (collectively the 

'Management Agreement"), with a practice management company (the 
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'Company"). (attached as Exhibit .B", Page 1) The Practice consists of 

approximately forty-four (44) rnulti-specialty physicians. 

4. The Petitioner entered into a non-shareholder empbyment 

agreement on November 19, 1996; however, the Petitioner did not actually begin 

employment until February 1,1997. The Petitioner became a sharehoider of the 

Practice on July 8, 1098, effective February 1, 1998 and entered into a 

Stockholder Employment Agreement ('Employment Agreement") (attached as 

Exhibit 'C", Page I), during said participation in the Management Agreement. 

The Employment Agreement incorporated the Management Agreement by 

reference. During the formulation of the Employment Agreement, the Petitioner 

requested but never received a copy of the Management Agreement. 

5.  On or about August 2000, the Petitioner became aware mainly 

through outside sources that the Management Agreement entered into by the 

Practice may subject the Petitioner to disciplinary action by the Board of 

Medicine. In addition. the Petitioner obtained a copy of a July 17, 2000 Advisory 

Bulletin from the Florida Medical Association (attached as Exhibit "A"). The 

Petitioner, concerned with his reimbursement arrangement and the possible 

issue of a 'split-fee' arrangement with the Company discussed the concerns of 

the arrangement with the Practice Executive Director. The Petitioner again 

requested a copy of the Management Agreement and his request was again 

denied. On September 5, 2000, the Petitioner sought legal counsel. 

Approximately two weeks after seeking legal counsel. the Petitioner came into 
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possession of a copy of the Management Agreement from a fellow Practice 

physician. 

6. The Transaction Documents, which indudes the Management 

Agreement (attached as Exhibit .B"J and the Employment Agreement - 
Stockholder (attached as Exhibit 'C" ) contains the following relevant provisions: 

a. The Company is the sole and exclusive agent for the 

administration and management of the Practice. (B, Page 

11) The Company is required to provide certain 

management services, including, but not limited to, practice 

expansion and increasing profits and revenues through 

advertising. coordinating managed care relationships (8, 

Page 13, 5.5(h)), patient fee schedules, strategic planning, 

ancillary services to which the Practice's physicians may 

refer and oth& management services.(B, Page 8-10, Article 

4 and 5.1) The Company determines the amount of capital 

to be invested annually (emphasis added) in the Practice 

and =cifically conlrols the pront margin (emphasis added) 

for the Practice. Moreover, the Company determines the 

form of capital to be invested. (B, Page 11.5.2) 

b. Other rnanagemenl services inciude the establishment and 

maintenance of credit, billing and collection policies and 

procedures, advise and consult with Practice regarding the 
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fees for Professional Services provided by the Practice, 

provide all services relating to the billing of patients, 

insurance companies and other third party payom On behalf 

of the Practice and other management services; as 

requested by the Practice. Additionally, the CQrnpany 

designs, supervises and maintains custody of all files and 

records, which relate to the operation of the Practice, 

including but not limited to accounting, billing, patient 

medical records and collection records. (8, Page 12,5.5(b)) 

c. The Company established and is administering accounting 

procedures, controls and systems to provide financial 

records and books of account relating to the operation of the 
1 

Practice. All financial affairs are prepared and maintained in 

accordance with the Companies routine accounting 

practices. Additionally, the Company established, maintains 

and monitors procedures and policies for the timely filing and 

retrieval of all medical records generated by the Practice. (8,  

Page 13.5.5 ( f ) )  

d. The Company also provides ceeain operational services to 

the Practice, including the employment of personnel. 

administration and support in addition to providing the 

facilities, equipment and supplies as an agent for the 
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Practice. (B, Page 13,5.5(d), Page 14, 5.7) 

e. The Company controls all advertising, other marketing 

services and public relations, the cost of which is included in 

the Practice expenses. (6, Page 9, 4.2.3; Page 10, 5.1) 

1, In addition to the reimbursement of advertising and 

marketing, the Practice must reimburse the Company for 

Practice expenses ('Expenses") and a Service Fee. First, 

the Practice must reimburse the Expenses, which consists 

essentially of ali direct and indirect expenses incurred by the 

Company in the provision of the management and 

operational services to the Practice. The Expenses also 

include all salaries, benefits and other direct costs of all 

employees, with the exception of Technical Employees, 

which are the responsibility of the Company, and other 

employees, who are not professional employees, of the 

Practice at the clinic. (B. Page 20, 8.l(a)) Sewnd, the 

Practice must pay the Company a monthly Service Fee, 

which is a percentage of the Net Practiee Revenues equal to 

twelve percent (12%) for the term of the Agreement. (8, 

Page 20, 8.l(b)) The Praclice's net income includes all 

inwme derived from the revenues generated by or on behalf 

of the Practice or its physicians as a direct result of 
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professional medical services furnished to patients, ancillary 

services provided to patients, pharmaceuticals and other 

medical supplies sold to patients and other fees or income 

generated in an inpatient or outpatient setting, regadless of 

the source, less Clinic expenses.(B, Page 20,8.l(b) 

Additionaliy, there is a Managed Care Service Fee of twenty- 

five percent (25%) of all additional Managed Care payments 

plus, should an independent Practice Association ("IPA") be 

established for the Practice, an additional management fee 

will be provided to the management organization.(B, Page 

15. 16, 5.12(a),(b)) Thus, the Sewice Fee distribution is a 

direct percentage of the total profits generated by the 

Practice, which includes all profits generated as a result of 

the Company's marketing and management efforts, 

supported totally from all sources of the Practice's 

physician's revenues. 

7. Section 458.331(1), Florida Statutes sets forth a list of acts or 

omissions for which the Board of Medicine may take disciplinary action against a 

physician's license. More specifically, the list includes Section 458.331(1)(i), 

which prohibits "[playing or receiving any commission, bonus, kickback, or 

rebate, or engaging in any split-fee arrangement in any form whatsoever with a 

physician, organization, agency, or person, either directly or indirectly, for 
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patients referred to providers of health care goods and services . . ." Petitioner is 

concerned that the arrangement provided for in the Management Agreement 

violates this prohibition, i.e.. the percentage payment is not related to !he cost of 

management services provided (the Management Agreement requires the 

Company's direct cost for the management expenses and Expenses to be 

compensated from the top of the revenues) and that the Service Fee coven a 

percentage of the revenues from all services, whether performed inside the 

physician's clinic or in a hospital, particularly in light of the Board of Medicine's 

decision in In Re: Bakarania, 20 FALR 395 (1998), aFFd without opinion, 737 

So.2d 588 (Fla. 1st DCA 1999). In In Re: Bakarania, the Board of Medicine's 

decision concerned a group of physicians who were to pay management fees 

from the group's revenues to a management company that had no carrelation to 

the actual ws t  of providing management services and appeared to be provided 

simply to compensate the management company for management services 

intended to develop more 'patient referrals" for the group. The present 

Management Agreement contains similar terms similar to those described by the 

Final Order of the Board of Medicine. Moreover, the Company adopted the 

statement of the case and facts provided by Phymatrix before the First District 

Coua of Appeal. 

7. Section 458.337(1)(g), Florida Statutes, stales that a physician may 

be disciplined for '(fjailing to perform any statutory or legal obligation placed upon 

a licensed physician." Petitioner is concerned that he is subject to discipline by 
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the Board of Medicine for the failure to perfom, a statutory obligation placed Upon 

him by engaging in a split-fee arrangement with the Company. 

8. In light of the statutory prohibitions against fee-splitting and the ln 

Re: Bakarania Decision, Petitioner requests that the Board of Medicine issue a 

Declaratory Statement advising the Petitioner as to whether he is subject to 

discipline for participating in and continuing to participate in the Management 

Agreement. 

Robert Rappel, D.O., J.D. 
Florida Bar No.:0015156 
Craig M. Rappel, Esquire 
Florida Bar No.: 0752428 
Richard 0 .  Wingate, Esquire 
Florida Bar No.:0383686 
RAPPEL 8 RAPPEL, PA. 
5070 Highway AIA, North 
Suite 221 
Oak Point Professional Center 
Vero Beach, Florida 32963-1216 
(561 ) 231-7223 
(561) 231-8824 (fax) 
e-mail: ra~pellaw@~dmnet.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that an original and one (I) 60PY of the 

foregoing Petition for Declaratory Statement has been served via United 

States First Class Certified Mail, Return Receipt Requested, Postage 

Prepaid, upon: State of Florida, Department of Health, Pmgrarn 

Administrators Oftice, 4052 Bald Cypress Way, BIN-C83, Tallahassee, 

Florida 32399-3253 (Receipt Number: 7000-0520-0025-5697-0323), and 

to the Office of Attorney General. Collins Building, Room 324, 

Tallahassee. Florida 32308 (Receipt Number: 7000-0520-0025-5697- 
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Florida Statutes 2000 1 Chapter 458 1458.331 Grounds for disciplinary action; 
action by the board and department. 

458.331 Grounds for disciplinary action; action by the board and department.- 

. (1) The following acts shall constitute grounds for which the disciplinary aclions spec i f4  in 
subsection (2) may be taken: 

(a) Aflempting lo obtain, obtaining, or renewing a license to practice medicine by bribery, by 
fraudulen: rnisrepresenlalions, or through an enor of the deparhent or the board. 

(b) Having a license or the authority to practice medicine revoked, suspended, or otherwise 
acted against, including the deniai of iicensure, by the iicensing authority of any jurisdiction, I 
including its agencies or subdivisions. The licensing authority's acceptance of a physician's I 

relinquishment of a licerrse, stipulation, consenl order, or other seHlemenl, offered in response to 1 
or in anticipation of the filing of adminisiralive charges against the physician's license, shall be i 
construed as action againsl the physician's license. ! 

(c) Being convicted Or f ~ ~ n d  guilty of, or entering a plea of nolo conlendere to, regardless Of 
adjudication, a crime in any jurisdiction which direclly relales to the practice of medicine or to the 
abiiity to praclice medicine. 

(d) Fa!se, decepllve, or misleading advertising 

(e) Failing to reporl to the department any person.who the licensee knows is in violation of 
this chagter or of the rules of the deparlmenl or the boardlA lrealmenl provide: approved 
pursuant to s. 456.076 shall provide the department or coRsullan1 with information in accordance 
with the requirements ol s. 456.076(3). (4). ( 5 ) .  and (6). 

(f) Aiding, assisting, procuring, or advising any unlicensed person lo practiw medicine 
contrary to this chapter or to a rule of the department or the board. 

(9) Failing lo  perform any stalutory or legal obligalion placed upon a licensed physician. 

(h) Making or filing a report which the licensee knows to be false, intentionally or negligently 
failing to file a report or record required by Sate or federal law, willhrlly impeding or obstructing 
sdch filing or inducing another person to do so. Such reporls or records shall include only those 
which are signed in the capacity as a licensed physician. 

(i) Paying or receiving any mmmission, bonus, kickback, or rebate, cr engaging h any 
splil-fee arrangemenl in any form whatswver with a physician, organization, agency, or person, 
eiihe: direclly or indirectly, for patients refened to provides of health care g d s  and services, 
including. but not iimi:ed to, hospitais, nursing homes, clinical lahatories, ambulalov surgical 
cenlers, or pharmacies. The provisions of lhis paragraph shall no1 be construed lo prevent a 
physician from receiving a fee for professional consulfafion services. 

(j) Exercising influence within a palient-physician relationship for purposes of engaging a 
pafient in sexual aclivity. A patient shall be presumed Lo be incapable of giving free, full, and 
informed consenl to sexual activity wi:h his or he: physician. 

(k) Making deceptive, untrue, or fraudulent representations in or related to the praclice of 
medicine or employing a trick or scheme in the practice of medicine. 

(1) Soliciting patients, either personally or lhrough an agent, through the use of fraud, 
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PHYCOR OF VERO BEACH, INC. 

AMENDED AND RESTATED 
SERVICE AGREEMENT 



ORYCOR OP VERO BXhCE, INC. 

MENDED AHD RSSTATED 
SERVICE AQREEE[EHT 

THIS AMENDED AND RESTATED SERVICE AGREEMENT dated as of 
January 1, 1997, by and between PHYCOR OF VERO BEACH, INC., a 
Florida corporation ("PhyCor") and GOLD, VANN & WIIITE. P . A . ,  a 
Florida professional association (nG\Wn). 

RECITALS: 

WHEREAS, GVU is a multi-specialty group medical practice 
in the Vero Beach, Florida area which provides comprehensive 
professional medical rare to the general public; 

WriEREAS, PhyCor i a  in the business of managing medical 
clinics, and providing support services to and furnishing medical 
practices with the necessary facilities, equipment, Personnel, 
supplies and support staff; 

WHEREAS, G W  desires to obtain the services of PhyCor in 
performing such management functions so as to permit GVW to devote 
its efforts on a concentrated and continuous basis to the rendering 
of medical services to its patients; 

WHEREAS, effective January 1, 1989, Phyeor purchased 
certain assets and assumed certain liabilities-of GVW pursuant to 
the terms of an Asset Purchase Agreement, and PhyCor and GVW 
entered into a Service Agreement providing for PhyCor to provide 
certain services to G W ;  and 

WHEREAS, effective January 1, 1992, PhyCor and GVW 
amended and restated the Service Agreement; 

WHEREAS, PhyCor and GVW each deem it necessary and 
advisable to amend certain provisions of the Service Agreement and 
to restate the terms and provisions of the Service Agreement a9 
amended; 

NOW THEREFORE, i n  consideration of the mutual covenants 
and agreements herein contained, the Service Agreement is amended 
and restated as follows and GVW hereby agrees to purchase the 
management and support services herein described and PhyCor agrees 
to provide such services on the terms and conditions provided in 
this Ag- *eement. 



ARTICLE 1. 

RELATIONSHIP OF THE PARTIES 

1.1. Independent Relac' n GW and PhyCor intend 
to act and perform as inde~endent-tors and the provisions * ~ - -  - -  

hereof are not intended to create any partnership, joint venture, 
agency or employment relationship between the parties. 
Notwithstanding the authority granted to Phycor herein, PhyCor and 
GVW agree that GVW shall retain the authority to direct the 
medical, professional, and ethical aspects of its medical practice. 
Each party shall be solely responsible for and shall comply with 
all state and federal laws pertaining to employment taxes, income 
withholding, unemployment compensation contributi~ns and other 
employment related statutes applicable to that party. 

1.2. pesponsibilities of, the. Parties. As more 
specifically set forth herein, PhyCor shall provide GVW with 
offices and facilities, equipment, aupplies, support personnel, and 
management and financial advisory services. As more specifically 
set forth herein, GVW shall be responsible for the recruitment and 
hiring of physicians and all issues related to medical practice 
patterns and documentation thereof. Notwithstanding anything 
herein to the contrary, any clinical laboratory shall be operated 
in full compliance with Section 6204 of the Omnibus Budget 
Reconciliation Act of 1989. 

I 
1.3. GW's MattersL As more specifically set forth 

herein. matters involving the internal agreements and finances of 
G including the distribution of professional fee income among 
the individual Physician Employees and Physician Stockholders (as 
hereinafter defined), shall remain the aole responsibility of GVW 
and the individual Physician Employees and Physician Stockholders. 

1.4. Patient Referrals. The parties agree that the 
benefits to GVh' hereunder do not require, are not payment for, and 
are not in any way contingent upon the admission, referral or any 
other arrangement for the provision of any item or service offered 
by PhyCor to any of C W ' e  patients in any faeiliey or laboratory 
operated by PhyCor independently of G W .  

ARTICLE 2. 

DEFINITIONS 

2.1. Definitions. For the purposes of this Agreement. 
the following definitions shall apply: 

2.1.1. "Additional Managed Care Payments" shall 
mean ( i )  all fees and revenues recorded by or on behalf 
of GVW or PhyCor for profits from the assumption of 
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institutional or pr~fesaional risk in managed care riek 
assumption arrangement6 or otherwiee, including bonue, 
incentive and surplus payments from capitated services, 
and (ii) dividends and distributions resulting from an 
ownerehip interest by PhyCor and/or WVW in a managed care 
entity, but excluding Capitation Revenues. 

2-1.2. *Adjustmentsw shall mean any adjustments 
for uncollectible accounts, discounts, Medicare and 
Medicaid disallowances, worker's compensation. 
employee/dependent healthcare benefit programs, 
professional courtesies and other activities that do not 
generate a collectible fee. 

2.1.3. An .Affiliatew of a corporation means (a) 
any person or entity directly or indirectly controlled by 
such corporation, (b) any person or entity directly or 
indirectly controlling slich corporation, (c) any 
subsidiary of such corporation if the corporation has a 
fifty percent ( 5 0 % )  or greater ownership interest in the 
subsidiary, or (d) such corporation's parent corporation 
if the parent has a fifty percent (50%) or greater 
ownership interest in the corporation. FOP purpoees of 
this Section 2.1.3., GVW is not an affiliate of PhyCor. 

2.1.4. 'Ancillary and Other Revenues' shall mean 
all fees or revenues actually recorded each month (net of 
Adjustmente) by or on behalf of C W  or PhyCor which are 
not Fhysician Services Revenues or Capitation Revenues, 
including global and technical fees from medical 
ancillary services, and fees for medical management and 
utilization, and other distributions to GVW from health 
care related investments, and- including any interest, 
investment, rental or similar payments or income made or 
payable to GVW, but excluding rental income on any leases 
or subleases between PhyCor and G W ,  and any investment 
income on proceeds under the Asset Purchase Agreement. 

2.1.5. .Capitation Revenuesq shall mean all 
payments from managed care organizations, such as Blue 
Cross Health Option, where payment is made periodically 
on a per member basis for the partial or total medical 
care needs of a patient, co-payments and all HMO 
incentive payments including hospital incentive payments 
(unless such HMO payment or hospital incentive payment is 
an Additional Managed Care Payment), but excluding 
Additional Managed Care Payments. 

2.1.6. 'Clinicn shall mean facilities, including 
satellite locations, related businesses and ail medical 
group business operations of PhyCor, which are utilized 
by GVW. 



2 .I.?. 'Clinic Expenses~hall mean all operating 
and non-operating expensee incurred in the operation of 
the Clinic, including, without limitation: 

(a) salaries, benefits (including contributions 
under pension and profit-sharing plans) and other 
direct costs of all employees of PhyCor at the 
Clinic, and Technical Employees (but excluding 
all other Physician Employees), 

(b) obligations of phycor or Parent under leases 
or subleases provided for herein and relating to 
the operations of PhyCor or the GVW Clinic, 

(c) personal property and intangible taxes 
assessed againet PhyCorls assets commencing on 
the date of this Agreement and including those 
taxed on accounts receivable purchased pursuant 
to Section 8.2 hereof, 

Id) interest expense Qn indebtedness incurred by 
PhyCor or Parent to finance any of its 
obligations hereunder or services or services 
provided hereunder and interest expensea on 
indebtedness incurred to finance transactions 
described in Section ( g )  below occurring after 
January 1, 1997 (interest expense will be charged 
for funds borrowed from outside sources as well 
as from Parent or Parent's finance eubsidiary; in 
the latter case, charges will be computed at a 
floating rate that is equal to the current 
blended borrowing rate in effect for actual and 
available outside borrowings of Parent or its 
finance subsidiary; and euch rate will be 
computed as the sum of interest and related costa 
divided by the related total of all borrowings), 

(e) malpractice insurance expenses, 

(f) other expenses incurred by PhyCor in carrying 
out its obligations under this Agreement, 

( g )  In the event after the date of the execution 
of this Amended and Restated Service Agreement, 
an opportunity arises for additional physicians 
in the service area of GVW to become employed by 
or merge with GVW. and in the event such merger 
is completed, amortization of intangible asset 
value as a result of each euch merger, provided, 
however, the firat $1. QQQ, 000 in aggregate 
intangible asset value for the foregoing 



a c q u i s i t i o n s  s h a l l  n o t  be a c l i n i c  Expense b u t  
s h a l l  be a  PhyCor expenee;  

( h )  t h e  write-off of any a s s e t  or any p o r t i o n  
t h e r e o f  on t h e  b a l a n c e  shee t  of PhyCor a8 of  
January 1, 1997 o r  incur red  t h e r e a f t e r ;  a n d  

(i) t h e  s a l a r i e s  and  b e n e f i t s  of  t h a t  number o f  
Phys ic i an  E x t e n d e r  Employees which e q u a l  1st of 
t h e  t o t a l  number o f  p rov ide r s  employed by O W ,  
however, once  t h e  1st l e v e l  i s  r e a c h e d ,  t h e  
s a l a r i e s  and b e n e f i t e  of a l l  o c h e r  P h y s i c i a n  
Extender  Employees s h a l l  be an expense o f  O W .  

' C l i n i c  Expenses' s h a l l  not inc lude :  

(A) any c o r p o r a t e  overhead cha rges  ( o t h e r  t h a n  
i n t e r e s t  expense  i d e n t i f i e d  above) . f ram t h e  
F e r e n t  o r  5r.y c o r p o r a t i o n  a f f i l i a t e d  w i t : :  t h e  
P a r e n t ,  

( 8 )  any f e d e r a l  or s t a t e  income t a x e s ,  

( C )  any expenses  which a r e  e x p r e s s l y  d e s i g n a t e d  
h e r e i n  a s  e x p e n s e s  o r  r e s p o n s i b i l i t i e s  o f  G W ,  

(D) any a m o r t i z a t i o n  expense r e s u l t i n g  from t h e  
a m o r t i z a t i o n  o f  " c l i n i c  s e r v i c e  agreement  * on  t h e  
books of PhyCor r e l a t i n g  t o  the  e x e c u t i o n  o f  t h i s  
Agreement, 

(E) i n t e r e s t  e x p e n s e  on indebtedness  i n c u r r e d  by 
PhyCcr o r  P a r e n t  t o  f inance  t h e  p u r c h a s e  p r i c e  
p a i d  o r  w i t h h e l d  a t  Closing under  t h e  Asse t  
Purchase Agreement or t h e  r e f i n a n c i n g  o f  any 
l i a b i l i t i e s  assumed under t h e  Asse t  Purchase  
Agreement, and 

(F) a m o r t i z a t i o n  o f  i n t a n g i b l e  a s s e t  v a l u e  
i n c u r r e d  as a r e s u l t  o f ,  and i n t e r e s t  expense  
i n c u r r e d  i n  c o n n e c t i o n  wi th ,  each  merger  o f  t h e  
t y p e  d e s c r i b e d  i n  s e c t i o n  (g)  above o c c u r r i n g  
p r i o r  to  J a n u a r y  1, 1997, and a m o r t i z a t i o n  of  
i n t a n g i b l e  a s s e t  v a l u e  incur red  a s  a r e s u l t  of 
t h e  f i r s t  $1,00o,o00 i n  t h e  a g g r e g a t e  o f  
i n t a n g i b l e  a s s e t s  va lue  from t r a n s a c t i o n s  
o c c u r r i n g  t h e r e a f t e r .  

2.1.8. .GAAPW s h a l l  mean g e n e r a l l y  a c c e p t e d  
a c c o u n t i n g  p r i n c i p l e s  set f o r t h  i n  t h e  o p i n i o n s  and  
pronouncements  of  t h e  Account ing  P r i n c i p l e s  Board o f  t h e  
Amer ican  I n s t i t u t e  o f  C e r t i f i e d  Publ ic  A c c o u n t a n t s  and 



statements and pronouncements of the ~inancial Accounting 
Standarde Board or in such other etatements by Such other 
entity or other practices and procedures as may be 
approved by a significant segment of the accounting 
profession, which are applicable to the circumstance8 a8 
of the date of determination. For purposes of this 
Agreement, GLAP shall be applied in a manner consistent 
with the historic practices used by ~hyCor or Parent. 

2.1.9. *Net Clinic Revenuesn shall mean the sum 
of Ancillary and Other Revenues, physician Services 
Revenues and Capitation Revenues. In no event aha11 
Additional Managed Care payments be included in Net 
Clinic Revenues. 

2.1.10. "Opening Balance SheetU shall mean the 
balance sheet of PhyCor as of January 1, 1989: 

(a) prepared in accordance with GAAP 
(except for the absence of certain note 
information), and 

(b) substantially in the form of the 
attached Exhibit 2.1.11 subject to adjustments in 
the Purchaee Price (as defined in the Aseet 
Purchase Agreement of even date herewith (the 
"Asset Purchase Agreement"] between GVW and 
Parent pursuant to Section 1.4 of the Asset 
Purchase Agreement) ,- 

2.1.11. "Parentn shall mean PhyCor. Tnc., a 
Tennessee corporation, which is the sole shareholder ~f 
PhyCor . 

2.1.12. 'Physician Employees" shall mean only 
those individuals who are employees of GVW or are 
otherwise under contract with GVW to provide professional 
services to Clinic patients and are duly licensed to 
provide professional medical services in the State of 
Florida and Technical Employees. Such definition shall 
include both shareholders and employees of GVW. 
Physicians whose services are contracted for under 
independent contractor agreements or physician provider 
agreements under an independent practice association and 
who have nat executed employment agreements with GVW 
shall not be considered Physician Employees. 

2.1.13. "Physician Extender Empl~yeeS" shall mean 
Nurse Anesthetiste, Physician Assistants, Nurse 
Practitioners, Nurse Mid-Wives, Psychologiets, and other 
such positions, who are employees of the Clinic, but 
excluding Technical Employees. 



2.1.14. *Physician services Revenuesm shall mean 
all fees actually recorded each month (net of 
Adjustments) by or on behalf of G W  as a result .of 
professional medical services personally furnished to 
patients by employees of cvw or other professionals under 
control of GW and other fees or income generated in 
their capacity as professionals, whether rendered in an 
inpatient or outpatient setting. 

2.1.15. 'Physician StockholdereR shall mean those 
physicians who are stockholders of GW. 

2.1.16. 'Policy Board" shall mean a eix (6) member 
board established pursuant to Section 4.1. Except as 
otherwise provided, the act of a majority of the members 
of the Policy Board shall be the act of the Policy Board. 

2.1.17. 'Technical' Employees" shall mean 
technicians who provide aetvices in the diagnostic areas 
of GVWfe practice, such as employees sf the clinic 
laboratory, radiology technicians and cardiology 
technicians. All Technical Employees shall be Physician 
Employees. 

ARTICLE 3 .  

F A C I L I T I E S  TO BE PROVIDED BY PHYCOR 

3.1. milities, FhyCor hereby aarees to provide to 
G W  offices and facilities for the practice of medicine (for 
purposes of this Section 3.1, the "facilitiesn), including but not 
limited to, all costs of repairs, maintenance and improvements, 
utility (telephone, electric, gas, water) expenses, normal 
janitorial services, refuse disposal and all other costs and 
expenses reasonably incurred in conducting operations in the Clinic 
during the term of this Agreement, including, but not limited to, 
related real or personal property lease cost payments and expensee, 
mortgage payments, taxes and insurance. PhyCor shall consult with 
G W  regarding the condition, use and needs for the offices, 
facilities and improvements. PhyCor shall maintain the facilities 
in keeping with the standards of high quality medical facilities. 

Pursuant to the terma and conditions of a certain 
Lease Agreement dated June 21, 1993, between Healthcare 
Realty Trust, Incorporated, a Haryland corporation 
("HRTI"), as landlord, and PhyCor, as lessee (the "HRTI 
Lease"), PhyCor is the tenant of certain real estate 
located in the City of Vero Beach, Indian River County. 
Florida, as more fully described in Exhibit 3.1 attached 
hereto (the *Propertyn), and as long as neither HRTS nor 
PhyCor is in default under the HRTI Lease and as long as 
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the HRTI Lease has not terminated, PhyCor agrees to 
provide to GVW the Property ae facilities for the 
practice of medicine by the physieiana in G W .  The HRTI 
Lease shall provide, subject to variou~l terms and 
conditions therein, that GVW may sublease the Property 
upon the termination of this Agreement or lease the 
Property upon a default by phycor under the HRTI Leaee. 
If GVW should elect to lease the Property upon such 
default, then, before the termination of the HRTI Leaee 
and the surrender by PhyCor of the Property. G W  shall 
cure PhyCor's default and assume PhyCor's duties and 
obligations under the HRTI Lease in the form and manner 
set forth therein. Alternatively, if PhyCor Should 
default under the HRTI Lease, GVW may give to PhyCor 
written notice to obtain new facilities in which GVW may 
practice medicine. If GVW elects to notify PhyCor to 
locate new facilities, PhyCor, upon receipt of such 
notice, shall promptly obtain facilities for GVW for the 
remaining term of this Agreement, which facilities shall 
be similar to or better than the present quality of the 
Property. 

ARTICLE 4 .  

DUTIES OF THE POLICY BOARD 

I 4.1. 'formation and Operation of the Policy Board. The 
parties shall establish a Policy Soard which shall be responsible 
for developing management and administrative policies for the 
overall operation of the Clinic. The Policy Board ahall consist of 
six ( 6 )  members. PhyCor ahall designate, in its sole discretion, 
three ( 3 )  members of the Policy Board. GVW shall designate, in its 
sole discretion, three ( 3 )  members of the Policy Board. The 
Chairman of the Policy Board shall be elected by a majority of the 
Policy Board. If the Executive Director is one of the PhyCor 
Policy Board members and the Policy Board proposes to discuss the 
status of. the Executive Director, then the Executive Director 
should not vote and should excuse himself, leaving the room on a11 
votes that affect the statue of the Executive Director, and his 
vote shall be cast by the other PhyCor representatives so that at 
all times, PhyCor shall have three votes and G W  shall at all times 
have three votes. 

4.2. puiies and Resaon9ibilities of the Poljrv Board. 
The Policy Board shall have the following dutiea and obligations: 

4.2.1. Capit31 TmDrovements and Expans- Any 
renovation and expansion plans and capital equipment 
expenditures with respect to the Clinic shall be reviewed 
and approved periodically by at least four members of the 
Policy Board and shall be based upon economic 

8 



feasibility, physician support, productivity and then 
current market conditions. 

4 . 2 . 4 .  B U ~  ~ l l  annual capital and 
operating budgets prepared by PhyCor, as set forth in 
Section 5.2, shall be subject to the periodic review, 
approval and amendment of the policy Board by vote of 
four or more members. 

4.2.3. pxce~tions to Inclusion in Net C l u  . . 
Revenues, The exclusion of any revenue from Net Clinic 
Revenues, whether now or in the future, shall be subject 
to the approval of the Policy Board. Exhibit 4& set's 
forth exclusions approved as of the date hereof. Such 
amounts must be disclosed by the physician to GVW and by 
GVW to the Policy Board and the commitment and activities 
generating euch amounts must not have a material adverse 
impact on the financial opeiations of GVW or the Clinic. 

4 . 2 . 4 .  Fdvertisins. A11 advertising and other 
marketing of the services performed at the Clinic shall 
be subject to the prior review and approval of the Policy 
Board. 

4 . 2 . 5 .  atJent Fees. As a part of the annual 
operating budget, in consultation with GVW and PhyCor, 
the Policy Board, by vote of four or more members, shall 
review and adopt the fee schedule for all physician and 
ancillary services rendered 'by the Clinic. The Policy 
Board shall also approve PhyCsrls determination of the 
collection policies. 

4 . 2 . 6 .  U i l l a r y  S~rvices, The Policy Doard shall 
select providera of ancillary services based upon the 
pricing, access to and qua1i:y of such services and shall 
determine which ancillary services will be provided. 

4  . 2 . 7 .  Provider a.nd payor Relat~onshius, 
Decisions regarding the establishment or maintenance of 
relationships with institutional health care providers 
and payors shall be made by vote of four or more members 
of the Policy Board in consultation with GVW. 

4 . 2 . 8 .  Strateqic Plannina. The Policy Board shall 
develop long-term strategic planning objectives. 

4 . 2 . 9 .  Ca~ital Expenditu- The policy Board 
shall determine the priority of major capital 
expenditures by a vote of four or more rnemhers. 

4 . 2 . 1 0 .  Physician Hirinq. After consultation with 
GVW, and eubject to the provieione sf Section 5 . 5  ( g )  , the 
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Policy Board ehall determine the number and type of 
physicians required for the efficient operation of the 
Clinic. The approval of the Policy Board shall be 
required for any variations to the restrictive covenant9 
in any physician employment contract. 

4.2.11. The selection and 
retention sf the Executive Director put-suant to Section 
5.6 by PhyCor shall be subject to the reasonable approval' 
of the Policy Board. IF GVW ie dissatisfied with the 
services provided by the Executive Director, G W  shall 
refer the matter to the policy Board. PhyCor and the 
Policy Board shall each in good faith determine whether 
the performance of the Executive Director could be 
brought to acceptable levels through counsel and 
assistance, or whether the Executive Director should be 
terminated. If G W  continues to be dissatisfied with the 
Executive Director, G W  nay submit a written request to 
the Policy Board for termination of the Executive 
Director, and a vote of four or more members of the 
Policy Board shall be required to retain the Executive 
Director. 

4.2.12. Grievance Referrals, The Policy Board 
shall consider and make final decisions regarding 
grievances pertaining to matters not specifically 
addressed in this Agreement as referred to it by GVWi.9 
Board of Directors. 

4.2.13. Kedical Director/President. The Policy 
Board shall determine whether to fund a position of 
Nedical Director/President and, if so, it shall be a 
Clinic Expense. 

ARTICLE 5. 

ADMINISTRATIVE SERVICES TO BE PROVIDED BY PHYCOR 

5.1. Performance of Manaaement Functi- PhyCor shall 
provide or arrange for the services eet forth in this Article 5 ,  
the cost of all of which shall be included in Clinic Expenses. 
PhyCor is hereby expressly authorized to perform its services 
hereunder in whatever manner it deems reasonably appropriate to 
meet the day-to-day requirements of Clinic operations in accordance 
with the general standards approved by the Policy Board, including, 
without limitation, performance of some of the business office 
functions at locations other than the Clinic. GVW will not act in 
a manner which would prevent PhyCor from efficiently managing the 
day-to-day operations of the Clinic in a business-like manner. 



5.2. a Pla  d PhyCor ahall 
prepare annual 1 and =a-S reflecting in 

I reasonable detail anticipated revenues and expenses, eources and 
uses of capital for growth in G w p e  practice and medical aemices 
rendered at the Clinic. Said budgets shall be presented to the 
Policy Board at least thirty (30) days prior to the end of the 
preceding fiscal year. Subject to the obligations Set forth in 
this Section 5.2 and the approvals of the Policy ~ o a r d  required by 
Article 4 ,  PhyCor ahall determine the amount of capital to be 
invested annually in the Clinic and ahall specify the targeted 
profit margin for the Clinic which ahall be reflected in the 
overall budget. PhyCor shall determine the form of capital to be 
invested. 

5.3. Audits and Statements PhyCar shall furnish to 
CVW monthly and annual income 8tate;enta and balance eheete 
reflecting the financial status of clinic operations. Such reporte 
shall be furnished as eoon as practical following the end of such 
period of business. G W  shall have the right to audit PhyCor's 
financial records pertaining to billings, charges, collections and 
payments at reasonable intervals at GVh' expense. 

5 . 4 .  Xnventorv and Supplies, PhyGsr shall order and 
purchase all reasonable and requested medical and office inventory 
and supplies required in the day to day operation of the medical 
practice of GVW to provide quality services. PhyCor's purchasing 
standards shall apply to inventory or supply purchases. 

5 . 5 .  panasement Services and Administration. 

(a) GVW hereby appointa PhyCsr as its sole and 
exclusive manager and administrator of all day-to-day business 
functions. CVW agree8 that the purpose and intent sf this Service 
Agreement is to relieve the Phyeician Stockholders and Physician 
Employees to the r,aximum extent possible of the administrative, 
accounting, personnel and business aspects sf its practice, with 
PhyCor assuming responsibility and being given all necessary 
authority to perform theae functions. PhyCor agrzes that GVW and 
only GVW will perform the medical functions of its practice. 
PhyCor will have no authority, directly or indirectly, to perform, 
and will not perform, any medical function. PhyCor may, however, 
advise GVW as to the relationship between its performance of 
medical functions and the overall adminietrative and business 
functioning of its practice. To the extent that they assist GVW in 
performing medical functions, all clinical personnel performing 
patient care services obtained and provided by PhyCor shall be 
subject to the profeseional direction and supervision of GVW and, 
in the performance of such medical functions, ahall not be subject 
to any direction or control by, or liability to, PhyCor, except as 
may be specifically authorized by GVW. 



(b) PhyCor shall, on behalf of GVW, bill patient8 and 
collect the professional fees for medical services rendered by OIW 
in the Clinic. for services performed outside the Clinic for GVWoe 
hospitalized patients, and for ell other professional and Clinic 
services except money received for chart review performed for PROS 
and honoraria paid for time spent away from the patient practice 
for research protocols, G W  hereby appoints PhyCor for the term 
hereof to be ite true and lawful attorney-in-fact, for the 
following purposes: (i) to bill patients in GW's name and on ite 
behalf; (ii) .to collect account8 receivable resulting from such 
billing in GW's name and on its behalf; (iii) to receive paymente 
from Blue Shield, insurance companies, prepayments received from 
health care plans, Medicare, Medicaid and all other third party 
payore and GVW covenants to direct all such payments to PhyCor for 
deposit in bank accounts designated by PhyCor; (iv) to take 
possession of and endorse in the name of GVW (and/or in the name of 
an individual physician, such payment intended for purpose of 
payment of a physician's bill) any notes, checks, money ordere, 
insurance payments and other instruments received in payment of 
accounts receivable; and (v) subject to the provisions of Section 
4.2.5 to initiate the institution of legal proc2edings in the name 
of G W  to collect any accounts and monies owed to the Clinic, to 
enforce the rights of GVW as creditors under any contract or in 
connection with the rendering of any service, and to contest 
adjustments and denials by governmental agencies (or its fiscal 
intermediaries) as third-party payors. This power of attorney 
shall be special in nature and shall be limited to the 
aforementioned purposes. The power,of attorney shall terminate 
upon termination of this Agreement. All adjustments made for 
uncollectible accounts, professional courtesies and other 
activities that do not generate a collectible fee shall be done 
within one year from the date of service, unless PhyCor and GVW 
agree in writing to extend such period; and shall be done in a 
reasonable and consistent manner approved by PhyCor's independent 
certified public accountants. In the event such adjustments are not 
made within such one year period or the extended period if agreed 
to, such adjustments shall not be Adjustments as defined hereunder 
and PhyCor shall bear the cost of such Adjustments, which amount 
shall not be a Clinic Expense. 

(c) PhyCor shall design, supervise and maintain 
custody of all files and records relating to the operation of the 
Clinic, including but not limited to accounting, billing, patient 
medical records, and collection records. Patient medical records 
shall at all times be and remain the property of GVw and shall be 
located at Clinic facilities so that they are readily accessible 
for patient care. The management of all files and records shall 
comply with applicable state and federal statutes. PhyCor shall 
uee its best efforts to preserve the confidentiality of patient 
medical records and use information contained in such records only 
for the limited purpose necessary to perform the services set forth 



herein; provided, however, in no event shall a breach of eaid 
confidentiality be deemed a default under this Agreement. 

(dl PhyCor shall eupply to GW necessary clerical, 
accounting, bookkeeping and computer services, printing, postage 
and duplication services, medical transcribing services and any 
other ordinary, necessary or appropriate eervice for the operation 
of the Clinic. PhyCor intends to maintain the level of service at 
January 1, 1989 absent a determination by PhyCor, with the 
concurrence of the Policy Board, that such services are not 
necessary to support the practice. 

(el Subject to the provisions of Section 4 . 2 . 4 ,  PhyCor 
shall design and implement an adequate and appropriate public 
relations program on behalf of G W ,  with appropriate emphasis on 
public awareness of the availability of services at the Clinic. 
The public relations program shall be conducted in compliance with 
applicable laws and regulations governing advertising by the 
medical profession. 

(f) PhyGor shall develop and operate a suitable 
accounting system consistent with its business needs that shall 
enable G W  to prepare GVW annual income tax returns. 

(9) Upon GW's request, PhyCor agrees to perform 
administrative services regarding the recruitment of potential 
physician personnel for GVd. After consultation with GVW, the 
Policy Board and GVW shall jointly determine the need for 
additional physician personnel. However, it shall be and remain 
GVW's responsibility to interview and select physician personnel 
for GVW. All such physician personnel recruited by PhyCor as may 
be accepted by GVW through whatever additional interview/hiring 
procedure they may devise, shall be the sole employees of GVW, to 
the extent such physicians are hired as employees. Any expensee 
incurred in the recruitment of physicians shall have been reviewed 
and approved by the Policy Board prior to their incurrence. These 
expenditures shall be a Clinic Expense. In the case of a physician 
with an existing practice in the immediate vicinity, PhyCor may 
negotiate on behalf of G W  a separate independent contractor 
agreement with such physician, provided however, in every event GVW 
has the right to approve the selection of the independent 
Contracting physician as other physicians are approved. Such 
approval shall be consistent with the approval mechanism that GVW 
uses to hire physician employees. 

( h )  Subject to the provisions of Section 4.2.7, PhyCor 
shall negotiate and administer all managed care contrasts on behalf 
of Gvw.  

{i) PhyCor shall pay, as a Clinic Expense, for GVW 
accounting, legal and other professional fees related to clinic 
operations, incurred traditionally in the ordinary course of 



business. Such providers shall be recommended by GVW and approved 
by the Policy Board. 

I 

(j 1 PhyCor ehall provide, as a Clinic Expense. for the 
proper cleanlinees of the premises, and maintenance and cleanlinees 
of the equipment, furniture and furnishings located upon such 
premises. 

(k) PhyCor shall make payment, as a Clinic Expense, 
for the cost of profeseional licenailre fees and board certification 
fees of physicians associated with GVW. 

(1) PhyCor ehall negotiate for and cause premiums to 
be paid with respect to the insurance provided for in Section 10.1. 
Premiums and deductibles with respect to such policies shall be a 
Clinic Expense. 

(m) PhyCor shall provide and maintain medical and 
other equipment in keeping with etandard equipment provided in 
similar facilities. To the extent PhyCor determines that different 
or additional equipment may be required in the future, PhyCor shall 
consult with the Policy Board with respect to the suppliers, prices 
and specifications of such equipment. PhyCor' s purchasing 
standards shall apply to all equipment  purchase^. All equipment 
provided under this Agreement shall remainthe property of PhyCor 
and shall be used by G W  only during the term of this Agreement. 

I 5.6. Executive Director, Subject to the proviaions of 
Section 4.2.11, PhyCor shall hire and appoint an Executive Director 
to manage and administer all of the day-to-day business functions 
of the Clinic. PhyCor shall determine the salary and fringe 
benefits of the Executive Director. ~t the direction, supervision 
and control of PhyCor, the Executive Director, subject to the terme 
of this Agreement, shall implement the policies established by the 
Policy Board and shall generally perform the duties and have the 
responsibilities of an administrator. If requested by the Chairman 
of the Policy Board, the Executive Director shall be responsible 
for organizing the agenda for the meetings of the Policy Board 
referred to in Article 4. 

5 . 7 .  Personnel. PhyCor shall provide nursing and other 
non-physician professional aupport (other than Physician Extender 
Employees and Technical Employees) and administrative personnel, 
clerical, secretarial, bookkeeping and collection personnel 
reasonably necessary for the conduct of the Clinic operations. 
PhyCor shall determine and cause to be paid the salaries and fringe 
benefits of all such personnel. Such personnel shall be under the 
direction, supervision and control of PhyCor, with those personnel 
performing patient care eervicee subject to the professional 
supervision of G w .  X f  GVW i s  dissatisfied with the services of 
any person, GVW shall conault with PhyCor. PhyCor shall, through 
its local administration, in good faith determine whether the 



performance of that employee could be brought to acceptable levels 
through Counsel and assistance, or whether such employee should be 
terminated. The Policy Board shall provide recommendations On 
salary range for employees. ~f a physician is dissatisfied with an 
employee action by PhyCor relating to an employee who works 
directly under the supervision of such ~hysician, said physician 
may appeal the action to the Policy Board for final reSol~ti0n of 
the matter, All of PhyCorts obligations regarding staff shall be 
governed by the overriding principle and goal of providing high 
quality medical care. Employee assignments shall be made to assure 
consistent and continued rendering of high quality medical support 
services and to ensure prompt availability and accessibility of 
individual medical support personnel to physicians in order to 
develop constant, familiar and routine working relationehips 
between individual physicians and individual members of the medical 
support personnel. PhyCor shall maintain established working 
relationships wherever possible and PhyCor shall make every effort 
consistent with eound bueiness practices to honor the specific 
requests of GVrl with regard to the assignment of its employees. 

5.8. Events Excusinq performanre. PhyCor shall not be 
liable to GVW for failure to perform any of the services required 
herein in the event of strikes, lock-outs, calamities, acts of God, 
unavailability of supplies or other events over which PhyCor has no 
control for so long as such events continue, and for a reasonable 
period of time thereafter. 

5.9. ~ompliance with ~p~licable Laws. PhyCor shall 
comply with all applicable federal, State of Florida and local 
laws, regulations and restrictions in the conduct of its 
obligations under this Agreement. 

5.10. Quality Assurance. PhyCor shall assist G V h  in 
fulfilling its obligations to ite patients to maintain a high 
quality of medical and professional eervices. The individual 
Physician Stockholders acknowledge their obligations to each other 
and to the public to maintain appropriate standards of medical 
care. 

5.11. -law Services, PhyCor ahall operate ,such 
ancillary services as approved by the Policy Board. 

5.12 -in Contractinq. (a) The parties agree that 
in the event the Policy Board determines to pursue the formation of 
an IPA or other physician organization or enter into risk 
assumption contractual arrangements, the parties will structure the 
IPA or such arrangements in accordance with the provisions of this 
Section 5.12 unlesa the P~licy Board otherwise determines. Subject 
to Section 5.12(b), any payments made by the IPA to GVW or ite 
physicians pursuant to any provider agreemente between the IPA and 
GVW or its physicians, whether for physician services or incentive 
payments, will be Net clinic Revenuea hereunder. The I P A  will be 



managed by PhyCor or an Affiliate of PhyCor. In the event a 
management agreement is entered into for the management of an IPA, 
the management agreement will provide for a management fee to be 
paid to the management organization. 

(b) Subject to the provisions of ection 2 . 1  1 hereof, 
in the event PhyCor and/or G W  has the opport%ity to assume risk, 
whether through an IPA, other contractual arrangement or otherwise, 
any payments made as a result of profite from the assumption of 
euch risk shall be treated as Additional Managed Care Payments and 
PhyCor shall receive a portion of such amounts as set forth in 
Section 8.l(d) . PhyCor and GVW shall be responsible for 652 and 
35%. respectively, of any losses from the assumption of such risks. 
In subsequent years if losses have been incurred as a result of the 
assumption of risk, PhyCor ahall receive 65t of any profits from 
the assumption of risk until the amount of such profits fully 
reimburses PhyCor for the prior losses, and thereafter, PhyCor 
shall receive the portion of ~dditional Managed Care Papenta set 
forth in Section 8.1 (d) . PhyCor agrees to loan to G W  an amount 
equal to GVW's share of any losses incurred from the assumption of 
risk, and any profits thereafter allocated to GVW shall be used 
first to repay any such loan. In the event no profit exists within 
four ( 4 )  years after the first loan is made as described above, GVW 
will repay PhyCor any amounts loaned in respect of GVW losses in 
equal monthly installments over a five year period, bearing 
interest at the rate of eight (0%) percent per annum. 

ARTICLE 6 .  

OBLIGATIONS OP G W  

6.1. Pr~fessional S e r v i a  6Vh' shall provide 
professional services to patients in compliance at all times with 
ethical standards, laws and regulations applying to the medical 
profession. GVW shall ensure that each physician associated with 
GVW to provide medical care to patients of GVW is licensed by the 
State of Florida. In the event that any disciplinary actions or 
medical malpractice actions are initiated against any such 
physician, GVW shall immediately inform the Executive Director of 
such action and the underlying facts and circumstances. GVW shall 
carry out a program to monitor the quality of medical care 
practiced at the Clinic and PhyCor agrees to render administrative 
assistance to GVW on an as-requesr.ed basis to assist GVW in 
performing its obligations under this paragraph. 

6.2. pedical Pmctice, GVW shall use and occupy the 
Clinic exclusively for the practice of medicine, and shall comply 
with all applicable local rules, ordinances and all standards of 
medical care. It is expressly acknowledged by the parties that the 
medical practice or practices conducted at the Clinic shall be 
conducted solely by physicians associated with GVW, and no other 



physician or medical practitioner shall be permitted to use or 
occupy the Clinic without the prior written consent of PhyCor and 
GVW. 

6.3. m ~vment of Emolovees GVW ahall have 
complete contro130€ and %ponsibility for the hiring. 
compensation, supervision, evaluation and termination Of its 
Physician Employees, although at the request of GVW, PhyCor ehall 
consult with GVW respecting auch mattera. GVW shall be responsible 
for the payment of euch Physician Employees' salaries and wagee, 
payroll taxes, Physician Employee benefits and all other taxes and 
charges now or hereafter applicable to them. with respect to 
physicians, GVW shall only employ and contract with licensed 
physicians meeting applicable credentialling guidelinesestablished 
by GVW. 

6.4. Professipnal Dues and Education Expenses, G W  and 
its Physician Employees shall be so:ely responsible for the cost of 
membership in professional associations, and continuing 
professional education. GVW shall ensure that each of its 
Physician Employees participates in such continuing medical 
education as is necessary for such physician to remain current. 

6.5. professional Insurance Elisibilitv. GVW shall 
cooperate in the obtaining and retaining of professional liability 
insurance by assuring that its Physician Employees are insurable, 
and participating in an on-going risk management program. 

6.6. =nts Excusinq Performance, G W  shall not be 
liable to PhyCor for failure to perform any of the services 
required herein in the event of etrikes, lock-outs, calamities, 
acts of God, unavailability of supplies or other events over which 
G W  has no control for so long as such events continue, and for a 
reanonable period of time thereafter. 

6.7. Clinic Profit Sharins Plan, 

(a) Effective October 1, 1989, GVW became an adopting 
employer to the PhyCor, Inc. Savings and Profit Sharing Plan 
("PhyCor Plan*) and amended the GVW Profit Sharing Plan ('GVW 
Plan") to make it a 'Supplemental Plan*. GVW will not make 
contributions to the G W  Plan or any Supplemental Plan that would 
cause either the GVW plan or the PhyCor Plan to become 
disqualified. 

(bl Unless such action would have no adverse effect on 
the PhyCor Plan whatsoever, GVW shall not enter into any new 
"employee benefit plann within the meaning of Section 3(2) of the 
Employee Retirement Income Security Act of 1974, as amended 
("ERISAn), without the express written agreement of PhyCor. GVW 
shall not amend the G W  Plan, except as required by law aftef 



consultation with PhyCor, without the express written agreement Of 
PhyCor to such amendment. 

(c) The compensation of counsel, accountants, 
corporate trustees, and other agents necessary in the 
administration of the GVW Plan or any subsequent plan or - 
supplemental plan adopted by GVW shall be an expense of GVW or the 
GVW Plan and not a Clinic Expense or an expense of PhyCor. All 
such expenses necessary in the administration of the PhyCor Plan,. 
which are not, pursuant to the terms of the PhyCor Plan, expensee 
of the PhyCor Plan or of individual participants, shall be a Clinic 
Expense. 

(d) Parent shall have the sole and exclusive authority 
to appoint the Trustees, Custodian and Administrator of the PhyCor 
Plan and to remove the Trustees, Custodian and Administrator of the 
PhyCor Plan and appoint successor. Trustees, Custodians and 
Administrators. 

(e 1 PhyCor shall make contributions to the PhyCor 
Plan, as a Clinic Expense, on behalf of eligible employees of 
PhyCor who perform services at the Clinic. GVW shall be 
responsible and liable for contributions to the PhyCor Plan on 
behalf of Physician Employees who are participating in the PhyCor 
Plan. 

ARTICLE 7. 

RESTRICTIVE COVENANTS AND LIQUIDATED DAMAGES 
The parties recognize that the services to be provided by 

PhyCor shall be feasible only if GVW operates an active medical 
practice to which the physicians associated with GVW devote their 
full time and attention. To that end: 

7.1. p_e&r_ictive Covenants bv G W ,  During the term of 
this Agreement, G W  shall not, unless pursuant to the Agreement, 
establish, operate or provide physician services at any medical 
office, clinic or other health care facility providing services 
substantially similar to those provided by GVW pursuant to this 
Agreement anywhere within Indian River County, Florida or any 
location within a 35 mile radius of the main clinic facility. 

7 . 2 .  Restrictive Covenants BY Current Phvsic- 
~ockholders and Phvsirian Em~love- GVW shall enforce (subject 
to PhvCor's obliqations under Section 5.5(i) of this ~greement) 
formai agreemence from its current Physician Stockhoiders and 
Physician Employees (other than Technical Employees, Physician 
Extender Employees and founding physicians Brs. Vann, Gold and 
White), pursuant to which the Physician Stockholders and Physician 
Employees agree not to establish, operate or provide physician 



services at any medical office, clinic or outpatient and/or 
ambulatory treatment or diagnostic facility providing eewicca 
substantially similar to those provided, by GVW pursuant to thie 
Agreement within Indian River County, Florida or any location 
within a 35 mile radius oE the main clinic facility or any location 
within a 15 mile radius of any eatellit= facility during the term 
of this Agreement and for a period of eighteen (18) months after 
any termination of employment with GW. 

7.3. Restrictive Covenants By Future Phvsicia~ 
Em~lovees. G W  shall obtain and enforce formal agreement6 from 
each of its future Physician Employees (and future Physician 
Stockholders who are not currently Physician Employees), other than 
Technical Employees and Physician Extender Employees, hired or 
contracted, pursuant to which such physicians agree not to 
establish, operate or provide physician services at any medical 
office, clinic or outpatient and/or ambulatory treatment or 
diagnostic facility providing services substantially similar to 
those provided by GVW pursuant to this Agreement within Indian 
River County, Florida or any location within a 35 mile radius of 
the main clinic facility or any location within a 15 mile radius of 
any satellite facility during the term of said Physician Employee's 
contract with GVW and for a period of eighteen (18) months 
thereafter. 

7 . 4 .  Damaqes for Breach. Any payments received by G W  
as damages for breach of any of the foregoing covenants shall be 
paid to PhyCor by GVW simultaneously with the amount being paid to 
G W .  Such payment shall be first applied to all costs incurred by 
PhyCor or GVW in the enforcement of the restrictive covenants for 
that departin9 physician and in recruiting a replacement physician 
for that departing physician. The remainder, if any, shall, with 
respect to Physician Employees employed by CVW as of December 31, 
1996 or who become employed by GVW in a transaction involving 
proceeds being paid by PhyCor, become an additional service fee to 
be paid to PhyCor pursuant to Article 8 hereof; and with respect to 
all other Physician Employees, shall be shared by PhyCor and G W  in 
the amount of 121 retained by PhyCor and €188 retained by GVW. The 
accounting treatment of such funds shall be consistently applied 
and approved by PhyCorls independent certified public accountants 
and the Policy Board. Nothing contained herein shall authorize G W  
to negotiate settlements of, or otherwi~e release the physicians 
from, the foregoing covenants without the express written consent 
of PhyCwr. 

7 . 5 .  u r i c k i v e  Covenants of PhvCor. During the term 
of this Aqreement, PhvCor shall not establish, operate or enter 
into a serGice agriemeit with, or provide services similar to those 
provided under thie Agreement to, any multi-specialty or single 
specialty group within Indian River County, Florida or the 
immediate surrounding three county area. In addition, PhyCor will 



not enter into any agreement with any physician to OCCUPY the 
clinic facilities. 

7.6. Enforcement PhyCor and~wacknowledge and agree 
that since a remedy at law ;or any breach or attempted breach of 
the provisions of this Article 7 shall be inadequate. either party 
shall be entitled to specific performance and injunctive or other 
equitable relief in case of any euch breach or attempted breach, in 
addition to whatever other remedies may exist by law. All parties 
hereto also waive any requirement for the securing or posting of 
any bond in connection with the obtaining of any such injunctive or 
other equitable relief. If any provision of Article 7 relating to 
the reetrictive period, scope of activity restricted and/or the 
territory described therein shall be declared by a court of 
competent jurisdiction to exceed the cr,aximum time period, scope of 
activity restricted or geographical area such court deems 
reasonable and enforceable under applicable law, the time period, 
scope of activity restricted and/or area of restriction held 
reasonable and enforceable by the court shall thereafter be the 
restrictive period, scope of activity restricted and/or the 
territory applicable to the restrictive covenant provisions in this 
Article 7 .  The invalidity or non-enforceability of this Article 7 
in any respect shall not affect the validity or enforceability of 
the remainder of this Article 7 or of  any other provisions of this 
Agreement. 

ARTICLE 8.  

FINANCIAL ARXANGEHENTS 

8.1. Service Fees; PhyCor shall receive a service fee 
annually as follows: 

(a) PhyCor shall be reimbursed the amount of all 
Clinic Expenses less ti) Clinic Expenses 
associated with Technical Employees that are the 
responsibility of G W  hereunder and (ii) $12,000; 

(b) During each year of the Agreement. PhyCor shall 
receive a fee equal to 1 2 t  of Net Clinic Revenues 
less Clinic Expenses; and 

(c) PhyCor shall receive 25% of Additional Managed 
Care Payments , plus any additional amounts that 
may be paid to PhyCor pursuant to Sect ion 5.12 (b) 
hereof. 

(d) Notwithstanding the foregoing, in no event shall 
the funds available to GVW after payment of 
PhyCor's fee hereunder and before payment of any 
expenses which are the responsibility of GVw 
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hereunder, be  less than ( I )  dur ing t h e  f i r a t  
t h r e e  years of t h i s  Agreement commeneing January 
1. 1897, t h e  sum of ( 355 of Net c l i n i c  
Revenues, (ii) 7 5 %  of Additional Managed Care 
Payments, and (iii) s a l a r i e s  and b e n e f i t 8  o f  
Technical  Employees, and ( 2 )  dur ing t h e  f o u r t h ,  
f i f t h  and s i x t h  y e a r s  of t h i s  Agreement, t h e  aum 
of ( i )  35% of Net C l i n i c  Revenuee, (ii) 7 5 %  of 
Additional  Managed Care Payments and (iii) 
s a l a r i e s  and b e n e f i t s  of Technical Employees, 
however, i n  t h e  even t  Cl inic  Expenses exceed 
6 2 . 5 %  of Net C l i n i c  Revenues, t he  fo rego ing  35% 
under t h i s  Clause ( 2 )  s h a l l  be reduced p r o  r a t a  
by the amount by which Cl inic  Expenses exceeds 
6 2 . 5 %  of Net C l i n i c  Revenues;. provided,  f u r t h e r ,  
however, t h e  fo rego ing  3 5 t  s h a l l  n e t  be  reduced 
below 3 4 . 5 t .  For example, i n  the event  a t  t h e  end 
of the  f i f t h  y e a r ,  C l i n i c  Expenses e q u a l  6 3 t  of 
Net Cl inic  Revenue, then the  foregoing 35% s h a l l  
be  reduced t o  3 4 . 5 % .  

(e) The se rv ice  f e e  s h a l l  be payable monthly. The 
s e r v i c e  f ee  s h a l l  be est imated based upon t h e  
previous month's o p e r a t i n g  r e s u l t s  of  t h e  C l i n i c .  
Adjustments t o  t h e  es t imated payments s h a l l  be 
made t o  r e c o n c i l e  a c t u a l  amounts due under  t h i e  
Sec t ion  8 . 1 ,  by t h e  end of the fo l lowing  month 
du r ing  each c a l e n d a r  yea r .  Upon p r e p a r a t i o n  of 
annual f i n a n c i a l  s ta tements  a s  p rov ided  i n  
Sec t ion  5.3 ,  f i n a l  adjustments t o  t h e  amounts 
payable under t h i s  A r t i c l e  8 f o r  t h e  preceding 
y e a r  s h a l l  be made and any a d d i t i o n a l  payment8 
owing t o  PhyCor or  GVW aha l l  then be made. 

8 . 2 .  Arcounts Receivable ,  On the f i r s t  b u s i n e s s  day of 
each  month, PhyCor s h a l l  purchase  t h e  accounts r e c e i v a b l e  of G W  
a r i s i n g  d u r i n g  t h e  previous month, by payment of c a s h  or cash 
equ iva l en t s  i n t o  an account of G W .  The cons ide ra t ion  f o r  the  
purchase s h a l l  be an amount equa l  t o  a l l  fees  recorded each  month 
(ne t  of Adjustments)  l e s s  s e r v i c e  f e e s  due t o  PhyCor under  Sec t ion  
8.1.  PhyCor s h a l l  pay o r  re imburse  CVW, a s  a  c l i n i c  expense ,  any 
F lo r ida  I n t a n g i b l e  Tax imposed on t h e  accounts r e c e i v a b l e  so so ld .  
Although i t  is t h e  i n t en t ion  of t h e  p a r t i e s  t h a t  PhyCor purchase 
and thereby become owner of t h e  accounts  receivable of G W ,  i n  case  
such purchase s h a l l  be i n e f f e c t i v e  f o r  any r ea son ,  GVW is  
concur ren t ly  he rewi th  en te r ing  i n t o  a  Secur i ty  Agreement i n  t he  
form a t t a c h e d  a s  Fxhib i t  8 . 2  t o  g r a n t  a s ecu r i t y  i n t e r e s t  i n  the  
accounts r e c e i v a b l e  t o  PhyCor. I n  add i t i on ,  GVW s h a l l  cooperate  
w i th  PhyCor and execute  a l l  neces sa ry  documents i n  connec t ion  with 
t h e  pledge o f  s u c h  accounts r e c e i v a b l e  t o  PhyCor o r  a t  PhyCor's 
op t ion ,  its l e n d e r s .  To the  e x t e n t  GVW comes i n t o  posses s ion  of 
any payments i n  respec t  of such accounts  rece ivab le ,  GVW s h a l l  



direct such payments to PhyCor for deposit in bank accounte 
designated by PhyCor. 

ARTICLE 9 .  

RECORDS 

9.1. patient Records, upon termination of thie 
Agreement, GVW shall retain all patient medical records maintained 
by GVW or PhyCor in the name of GVU. GW shall, at its option, be 
entitled to retain copies of financial and accounting records 
relating to all services performed by Gvw. 

9.2. Becords Owned bv PhvCok All records relating in 
any way to the operation of the Clinic which are not the property 
of GVW under the provisions of Section 9.1 above, shall at all 
times be the property of PhyCor. 

9.3. Fccess to Records. During the term of this 
Agreement. and thereafter, GVW or its designee shall have 
reasonable access during normal business hours to GVW's and 
PhyCor's financial records, including, but not limited to, records 
of collections. expenses and disbursements as kept by Phycor in 
performing PhyCor's obligations under this Agreement, and GVW may 
copy any or all such records the cost of which shall be a Clinic 
Expense. 

ARTICLE 10. + 

I N S ' W C E  ZLND INDEMNITY 

10.1. msurance tc be Maintained bv CVW. Throughout the 
term of this Agreement, PhyCor shall, as a Clinic Expense, provide 
andlor maintain comprehensive professional liability insurance for 
GVW and the Physician Emplayees of GVW with limits of greater than 
or equal to One Million Dollars ($1,000,000) per occurrence and 
with aggregate policy limits of greater than or equal to Three 
Million Dollars ($3,000,000) per physician. PhyCor shall have the 
right to select a nationally recognized malpractice carrier 
licensed to do business in the state of Florida. Such policies 
shall name PhyCor as an additional insured. The Policy Board shall 
review the coverage needs of 'he Clinic on an annual basis. Any 
awards for damages above and outside the policy limits and pollcy 
retention amounts shall be the responsibility of G W .  If at any 
time PhyCor is unable to obtain or maintain the insurance coverage 
required by this Section 10.1 and GVW shall obtain or maintain said 
insurance coverage, then adjustments shall be made to the amounts 
set forth in Section 8.1 in an amount equal to the cost of 
obtaining or maintaining said insurance coverage provided said 
coverage is not less than that coverage in force at Commencement of 
this Agreement. If PhyCor i a  unable to obtain and maint.ai.n tlie 



insurance coverage required by Phie Section 10.1, such failure 
shall not constitute a breach of t h i s  Agreement: provided, however. 
PhyCor shall at all timea diligently and in good faith attempt to 
obtain the insurance coverage required by thie Section 10.1 and 
shall advise GVW on at least a monthly basis of its progress in 
that regard when the required insurance coverage is not in full 
force and effect. PhyCor shall have the option of providing such 
professional liability insurance through a self-insured program, 
which program meets any requirements of the Insurance Commissioner 
of Florida and is approved by seventy-five percent (75%) vote of 
Phyeician Stockholders. 

10.2. Jnsuranu to be Maintained bv PhvCor, Throughout 
the term of thia Agreement, PhyCor shall use its best efforts to 
provide and maintain comprehensive professional liability insurance 
for all professional employees of PhyCor with limits a@ determined 
reasonable by PhyCor provided that such amount shall be greater 
than or equal to than One Million '~ollars ($1,000,000). In 
addition, PhyCor shall also provide and maintain reasonable amounts 
greater than or equal to One Million Dollars ($1,000,000) of 
general liability and property insurance in amounts not less than 
now in force, as adjusted for Facilities improvements covering the 
activity and property of GVW within the clinic an its satellite 
off ices. 

10.3. Tail Insurance Coveraue. After the termination of 
this Agreement. GVW shall have PhyCor added as an additional 
insured, at Phycor's expense, on any replacement or Utail" coverage 
purchased by GVW. PhyCor shall use its best efforts to obtain tail 
coverage for those physicians who cease, to practice medicine in any 
location for a period of five ( 5 )  years due to retirement, a legal 
disability or death. If PhyCor is unable to obtain such coverage 
and the physician ahall obtain such coverage, then PhyCor shall pay 
for the cost, as a Clinic Expense, of obtaining the tail coverage 
so long as PhyCor is added as an additional insured on any 
replacement or tail coverage. I f  such physician returns to 
practice within five ( 5 )  years, the cost of the tail coverage shall 
be prorated between PhyCor, as a Clinic Expense, and the physician. 

10.4. hdditional Insureds, GVW and PhyCor agree to use 
their best efforts to have each other named as an additional 
insured on the other's respective professional liability insurance 
programs at PhyCorfs expense. 

10.5. Indemnification. GVW shall indemnify, hold 
harmless and defend PhyCor, its officers, directors and employees, 
from and against any and all liability, loss, damage, claim, causes 
of action, and expenses (including reasonable attorneys' fees), 
whether or not covered by insurance, caused or asserted to have 
been caused, directly or indirectly, by or as a result of the 
performance of medical services or any other acts or omissions by 
GVW and/or its shareholders, agents, employees and/or 
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aubcontractors (other than PhyCor) during the tern hereof. PhyCor 
shall indemnify, hold harrnlesa and defend GVW,  it^ officers, 
directors and employees, from and against any and all liability, 
lose, damage, claim, causes of action, and expenses (including 
reasonable attorneys' fees), caused or asserted to have been 
caused, directly or indirectly, by or as a result of the 
performance of any intentional aete, negligent acts or omieaions by 
PhyCor and/or its shareholders, agents, employees and/or 
eubcontractors (other than GVW) during the term of this Agreement. 

ARTICLE 11. 

TEKM AND TERMINATION 

1.1. of Asreement. Thie Amended and Restated 
Service Agreement ahall commence on. January 1 ,  1997 and ahall 
expire on the 40th anniversary hereof unless earlier terminated 
pursuant to the terms hereof. 

11.2. Fxtended T e r n  Unless earlier terminated as 
provided for in this Agreement, the term of thie Agreement shall be 
automatically extended for additional terms of five ( 5 )  years each, 
unless either party delivers to the other party, not less than 
eighteen (18) months nor earlier than twenty (20) insnths prior to 
the expiration of the preceding term, written notice of euch 
party's intention not to extend the term of this Agreement. 

I 
11 - 3 .  Bankruptcy and Ineolvency.  

(a) This Aoreement shall terminate automatically upon 
the filing of a petition in voluntary bankruptcy 
or an assignment for the benefit of creditors by 
either party, or upon other action taken or 
suffered,. voluntarily or involuntarily, under any 
federal or etate law for the benefit of 
insolvents by either party, except for the filing 
of a petition in involuntary bankruptcy against 
either party with the dismissal thereof within 
thirty (30) days thereafter. 

(b) In the event of bankruptcy or insolvency of 
PhyCor or GVW, GVW shall, provided the HRTI Lease 
is in full force and effect: 

(1) Invoke that certain eublease, a form of 
which ie attached hereto as papendix3, 
and assume all leases on medical office 
apace and satellite offices used by the 
clinic and purchase from PhyCor all of the 
equipment set forth in Appendix 1Q4. 
including any replacements and additions 



thereto, and other asset8 set forth on the 
Opening Balance Sheet (other than the real 
estate described in hibit B-a and a l l  
other asaets conveyedDby PhyCor to HRTI 
pursuant to that certain Agreement of Sale 
and Purchaee dated March 26, 1 9 9 3 ,  by and 
between PhyCor and NRTI), as adjusted 
through the last day of the month moat 
recently ended prior to the date of such 
termination in accordance with C U P  to 
reflect operatione of the clinic, 
depreciation, amortization and other 
adjustments of asseta shown on the Opening 
Balance Sheet, for cash with credit to G W  
for any debt assumed on the purchase price 
of said asecta. 

In the event this Agreeient terminates under the 
provisions of this Section 11.3, and GVW has complied 
with its obligations as set forth in this Section, the 
non-competition provisions of Section 7.1 shall no longer 
apply and GVW shall no longer sell to PhyCor the accounts 
receivable as provided in paragraph 8.2, PhyCor's 
authority to represent GVW ae attorney-in-fact under 
Section 5 . 5  shall not be applicable to accounts zenerated 
after the termination of this Agreement, and PhyCor shall 
no longer have any rights under the Non-competition 
Agreement set forth in Pooendix 7.10 sf the Asset 
Purchase Agreement ; provided however, FA' may practice 
medicine in the clinic and collect the accounts 
receivable generated therefrom during the period 
commencing on the date of any euch termination and ending 
on the earlier of ti) the date.GVW has complied with it8 
obligations as s e t  forth in this Section 11.3 or Iii) the 
18lst date after such termination, and euch action shall 
not be deemed to violate the non-competition or other 
provisions hereof. 

11.4. Specified Failure of Performance by PhyCor. 

(a) In the event PhyCor shall materially default in 
the performance of its duties under Section 5 . 2  
of this Agreement and ahall not remedy such 
default within twelve (12) months of notice of 
default by GVW; or shall fail to remit the 
services f e e s  required by Section 8.1 hereof and 
euch failure to remit ehall continue for a period 
of fifteen (15) days after written notice 
thereof; or ehall materially default under the 
provieions of the Lease included as eEpendix X; 
or shall be convicted of a felony offense and 
such conviction has a material adverse effect on 
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the physician/patient relatfonships, GVW may 
terminate this Agreement and recover damages 
caused by PhyCor. phycor shall use it6 b e t  
efforts to obtain the consents, licenses or 
approvals of any public or regulatory agency,, 
however, failure to obtain the consents, licenee8 
or approvals of any euch public or regulatory 
agency shall not be deemed a material default 
under the provieions of this Article 1.1. 
Termination of this Agreement by GVW shall 
require the vote of seventy five percent 1752) of 
GW's Physician Stockholders for termination. 

(bf In the event of a default under this Section 
11.4, GVW shall, provided the Lease is in full 
force and effect: 

(1) Invoke that certain sublease, a form of 
which is attached hereto as Appendix 1, 
and assume all leases an medical office 
space and satellite offices used by the 
clinic and purchase from PhyCor all of the 
equipment set forth in Aopendix 1Q, 
including any replacements and additions 
thereto, and other assets set forth on the 
Opening Balance Sheet (other than the real 
estate described in Exhibit B - 1  and all 
other asaets conveyed by PhyCor to HRTP 
pursuant to that certain Agreement of Sale 
and Purchase dated March 26, 1993, by and 
between PhyCor and HRTI), as adjusted 
through the last day of the month most 
recently ended prior to the date of such 
termination in accordance with GRAP to 
reflect operations of the clinic, 
depreciation, amortization and other 
adjustments of assets shown on the Opening 
Balance Sheet, for cash with credit to GVW 
for any debt assumed on the purchase price 
of said assets. 

In the event this Agreement terminates under the 
provisions of this Section 11.4, and GVW has complied 
with its obligations as set forth in this Section, the 
non-competition provisions of Section 7.1 shall no longer 
apply and GVW shall no longer sell to PhyCor the accounts 
receivable as provided in paragraph 0.2, PhyCor's 
authority to represent GVw as attorney-in-fact under 
Section 5 . 5  shall not be applicable to accounts generated 
after the termination of this Agreement; and PhyCor shall 
no longer have any rights under the Non-competition 
Agreement set forth in w d i x  7.10 of the Asset 



Purchase Agreement; provided, however, GVW may practice 
medicine in the clinic and collect the accounts 
receivable generated therefrom during the period 
commencing on the date of any such termination and ending 
on the earlier of (i) the date GVW has complied with its 
obligations as set forth in this Section 11.4 or (iil the 
181at date after such termination, and such action ehall 
not be deemed to violate the non-competition or other 
provisions hereof. 

11.5. General F a i l u r e  of Performance by BhyCor. 

(a) In the event PhyCor shall materially default in 
its performance under this Agreement and such 
default ehall continue for a period of forty-five 
(45) days after written notice thereof has been 
given to PhyCor by GW, GVW may terminate this 
Agreement and recover damages caused by PhyCor. 
PhyCor shall use its best efforts to obtain the 
consents, licensee or approvals of any public or 
regulatory agency, however, failure to obtain the 
consents, licenses or approvals sf any such 
public or requlatory agency s h a l l  not be deemed a 
material default under the provisions of this 
Article 11. Termination of this Agreement by GVW 
shall require the vote of eeventy-five percent 
( 7 5 2 )  of GVW1s Physician Stockholders for 
termination. - 

(b) Upon such terminatiorl, G W  shall, subject to 
obtaining all necessary governmental consents and 
approvals, and to the extent legally permissible. 
provided the Leaee is in full force and effect: 

(1) Invoke that certain sublease, a form of 
which is attached hereto as A ~ ~ e n d i u ,  
and assume all leases on medical office 
space and satellite offices used by the 
clinic and purchaee from PhyCor all of the 
equipment set forth in w n d i x  lQ, 
including any replacements and additions 
thereto, and other assets set forth on the 
Opening Balance Sheet (other than the real 
estate described in Exhibit 8-1 and all 
other aseets conveyed by PhyCor to HRTI 
pursuant to that certain Agreement of sale 
and Purchase dated March 26, 1993, by and 
between PhyCor and H R T I ) .  as adjusted 
through the last day sf the month most 
recently ended prior to the date of such 
termination in accordance with GAAP to 
reflect operations of the clinic. 
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depreciation, amortization and other 
adjustments of aesets shown on the Opening 
Balance Sheet, for cash with credit to G W  
for any debt assumed on the purchase price 
of said assets. 

If required by the lender or landlord, GVW shall cause at 
least aeventy-five percent ( 7 5 t )  of its shareholders to 
guarantee the debt or lease on Facilities. 

In the event this Agreement terminates under the 
provisions of this Section 1 1 . 5 ,  and O W  has complied 
with its obligations as set forth in this Section, the 
non-competition provisions of Section 7.1 shall no longer 
apply and GVW ehall no longer eell to PkyCor the accounte 
receivable as provided in paragraph 6.2, PhyCorfe 
authority to represent G W  as attorney-in-fact under 
Section 5 . 5  shall not be applicable to accounts generated 
after the termination of this Agreement, and PhyCor shall 
no longer have any rights under the Non-competition 
Agreement set forth in F ~ ~ e n d i x  7 ,  of the Asset 
Purchase Agreement; provided however, GVW may practice 
medicine in the clinic and collect the accounts 
receivable generated therefrom during the period 
commencing on the date of any such termination and ending 
on the earlier of (i) the date GVW has complied with 
their obligations as  eet forth in this Section 11.5 or 
(ii) the lElst date after such termination, and such 
action shall not be deemed to violate the non-competition 
or other proviaions hereof. , 

11.6. Failure of Performance by G W .  

(a) In the event GVW shall materially default any 
duty or obligation imposed upon it by this 
Agreement, and such default shall continue for a 
period of forty-five ( 4 5 )  days after written 
notice thereof has been given to GVW by PhyCor, 
PhyCor may terminate this Agreement and recover 
damages caused by GVW. 

(b) Upon such termination, GvW shall, subject to 
obtaining all necessary governmental consents and 
approvals, and to the extent legally permissible, ./ 
provided the Lease is in full force and effect: ,/ 

(1) Invoke that certain sublease, a form of 
which is attached hereto a6 Appendix L, 
and assume all leases on medical office 
space and satellite offices used by the 
clinic and purchase from PhyCor all of the 
equipment set forth in w n d i x  lo, 
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including any replacements and additions 
thereto, and other aesets set forth on the 
Opening Balance Sheet (other than the real 
estate described in mhibit B-1 and all 
other assets conveyed by PhyCor to HRTI 
pursuant to that certain Agreement of Sale 
and Purchase dated March 26, 1993, by and 
between PhyCor and HRTI)  , as adjusted 
through the last day of the month moat 
recently ended prior to the date of such 
termination in accordance with GULP to 
reflect operations of the clinic, 
depreciation, amortization and other 
adjustments of assets shown on the Opening 
Balance Sheet, for cash with credit to GVW 
for any debt assumed on the purchase price 
of said aeseta. 

If required by the lender or landlord, G W  shall make a 
good faith effort to cause at least seventv-five Dercent 
(75%) of its shareholdere to guarantee thedebt lease 
on Facilities. 

In the event this Agreement terminates under the 
provisions of this Section 11.6, and GVW has complied 
with their obligations as set forth in this Section, the 
non-competition provisions of Section 7.1 shall no longer 
apply and GVW shall no longer sell to PhyCor the accounts 
receivable aa provided in 'paragraph 8.2, PhyCor'e 
authority to represent GVW as attorney-in-fact under 
Section 5 . 5  shall not be applicable to accounts generated 
after the termination of this Agreement, and PhyCor shall 
no longer have any rights under the Non-competition 
Agreement set forth in A ~ o e n d i x  7.10 of the Asset 
Purchase Agreement; provided however, GVW may practice 
medicine in the clinic and collect the accounts 
receivable generated therefrom during the period 
commencing on the date of any such termination and ending 
on the earlier of (i) the date GVW has complied with its 
obligations as set forth in this Section 91.6 or (ii) the 
lfllst date after euch termination, and euch action ahall 
not be deemed to violate the non-competition or other 
provisions hereof. 

11.7. Purchase-of A3seu. The closing date for the 
purchase by GVW of assets hereunder ehall occur no later than one 
hundred and eighty (180) days from the date of the notice of 
termination of this Service Agreement. Expenses attributable to 
such closing shall be shared equally by the parties in the event of 
a termination hereof under Sections 11.3, 11.4, 11.5 or 11.6. 



11.8 a of No e o ~enninatio~. Upon 
terminat ion of th-t. eithe:iiartvfmav record evidence of 
such termination by &ecuting and fillng,* amdng other things, an 
instrument deleting from that certain Memorandum of the WRTI Lease, 
dated June 21, 1993, recorded in the public Records of Indian River 
County, Florida any and all references to this Agreement and all 
rights, duties and obligations hereunder set forth therein. 

ARTICLE 12. 

G E N E W  PROVISIONS 

12.1. R3siolnrnent PhyCor ehall have the right to assign 
its rights hereunder to any person, firm or corporation under 
common control with PhyCor and to any lending institution, for 
security purposes or aa collateral, f r ~ m  which PhyCor or the Parent 
obtains financing, including without limitation, Citibank, N.A., as 
agent, or its successors and assigns under the credit agreement 
between the Parent, Citibank, N.A., for iteelf and as agent, and 
the banks partiea thereto. Except as eet forth above, neither 
PhyCor nor GVW shall have the right to assign their respective 
rights and obligations hereunder without the written consent of the 
other party. In the event of a permitted assignment by PhyCor. 
Parent shall not be relieved of its guaranty obligations under this 
Agreement. 

12.2. Whole Aqrpement: Modification, This Agreement 
supersedes all prior agreemente between,the parties, including the ' 
Service Agreement, dated as of January 1, 1989, and there are no 
other agreements or understandings, written or oral, between the 
parties regarding this Agreement, the Exhibits and the Schedulee, 
other than as set forth herein. This Agreement shall not be 
modified or amended except by a written document executed by both 
parties to this Agreement, and such written modification(s) shall 
be attached hereto. 

12.3. potices All notices required or permitted by 
this Agreement shall beL in writing and shall be addressed as 
follows : 

To PhyCor: PhyCor of Vero Beach. Inc. 
c/o PhyCor, Inc. 
30 Burton Hills Blvd.. Suite 400 
Nashville, Tennessee 37215 

Attn: Joseph Hutts, President 



TO GVW: Gold, Vann h White, P.A. 
2 3 0 0  Fifth Avenue 
Vero Beach, Florida 32960  

Attn: President 

or to such other address as either party ehall notify the other. 

1 2 . 4 .  Bindina on Success Subject to Section 12.1, 
this Agreement shall be binding upon%e parties hereto, and their 
successors, assigns, heirs and beneficiaries. 

1 2 . 5 .  Waiver of pr . . ovislons, Any waiver of any terms and 
conditions hereof must be in writing, and signed by the parties 
hereto. The waiver of any of the terms and conditions of this 
Agreement shall not be construed as a waiver of any other terms and 
conditions hereof. 

1 2 . 6 .  Eovernina Law, The validity, interpretation and 
performance of this Agreement shall be governed by and construed in 
accordance with the laws of the State of Florida. The parties 
acknowledge that PhyCor is not authorized or qualified to engage in 
any activity which may be construed or deemed to constitute the 
practice of medicine. To the extent any act or service required of 
PhyCor in this Agreement should be construed ar deemed, by any 
governmental authority, agency or court to constitute the practice 
of medicine, the 'performance of said act or service by PhyCor ahall 
be deemed waived and forever unenforceable. 

1 2 . 7 .  Severabilitv. The provisions of this Agreement 
shall be deemed severable and if any portion shall be held invalid, 
illegal or unenforceable for any reason, the remainder of this 
Agreement shall be effective and binding upon the parties. 

1 2 . 8 .  Additional Documents. Each of the parties hereto 
agrees to execute any document or documents that may be requested 
from time to time by the other party to implement or complete such 
party's obligations pursuant to this Agreement. 

1 2 . 9 .  Unrnevs' Fees, X i  legal action is commenced by 
either party to enforce or deEend its right6 under this Agreement, 
the prevailing party in auch action shall be entitled to recover 
its costs and reasonable attorneys' fees in addition to any other 
relief granted. 

1 2 . 1 Q .  Time is of the E s s e n c ~  Time is hereby expressly 
declared to be of the essence in this Agreement. 

1 2 . 1 1 .  confidentialitv. Except for disclosure to its 
bankers, underwriters, lenders, attorneys and accountants, or as 
necessary or desirable for conduct of business, including 
negotiations with other acquisition candidates, neither party 
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I .  . . 
hereto shall disseminate or release to any third party any 
information regarding any provision' of this Agreement. Or any 
financial information regarding the other (past, present Or future) 
that was obtained by the other in the course of the negotiations Of 
this Agreement or in the course of the ~erformance of thia 
Agreement, without the other party's written approval. 

12.12. -act Modiflca one for Pros~ectivr L e a  
In the event any state or fe%eral laws or regulations, now 

existing or enacted or promulgated after the effective date of this 
Agreement. are interpreted by judicial decision, a regulatory 
agency or legal counsel in such a manner as to indicate that the 
structure of this Agreement may be in violation of such laws or 
regulations, GVW and PhyCor shall amend this Agreement as 
necessary. To the maximum extent possible, any such amendment 
shall preserve the underlying economic and financial arrangements 
between GW, and PhyCor. 

12.13. pemedies Cumulative, No remedy set forth in this 
Agreement or othenriee conferred upon or reserved to any party 
shall be considered exclusive of any other remedy available to any 
party, but the same shall be distinct, separate and cumulative and 
may be exercised from time to time as often as occasion may arise 
or as may be deemed expedient. 

12.14. Lanuuacre Construction. The language in all parts 
of this Agreement shall be construed, in all cases, according to 
its fair meaning, and not for or against either party hereto. The 
parties acknowledge that each party and ite counsel have reviewed 
and revised this Agreement and that the normal rule oE construction 
to the effect that any ambiguities are'to be resolved against the 
drafting party shall not be employed in the interpretation of this 
Agreement. 

12.15. 1313 Oblisation to Third Parties, None of the 
obligations and duties of PhyCor or GVW under this Agreement shall 
in any way or in any manner be deemed to create any obligation of 
PhyCor or of GVW to, or any rights in, any person or entity not a 
party to this Agreement. 

12.16. &mmunicationa, GVW and PhyCor agree that good 
communication between the parties is essential to the successful 
performance of this Agreement, and each pledges to communicate 
fully and clearly with the other on matters relating to the 
successful operation of GVW'S practice at the Clinic. 

12.17. EiqtLt of First Refusal. In the event PhyCor or 
its Successor determines to sell, whether by sale of stock or 
assets, the Vero Beach clinic operations including satellites and 
associated facilities, as a going concern, independent of its other 
operations, during the term of thia Agreement, GVW shall have a 
right of first reEusal to. purchase the Vero Deach clinic and 
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associated facilities at the purchase price and on the same terms, 
as described herein, of a bona fide mitten offer to PhyCcr by a 
third party; rovidep, j-towever, CVW shall have no rights of first 
refusal hereu5der or otherwise to purchase any of the foregoing 
wsets under the same terms and conditions as provided in (a) that 
certain Agreement of Sale and Purchase dated March 26, 1993 between 
PhyCor and HRTI, as may be amended from time to time, or (b) the 
HRTI Lease, as amended, modified or extended, except as otherwise 
eet forth therein. PhyCor shall provide GVW with the names and 
addresses of any prospective third-party purchaser and shall 
provide to GVW all necessary releases and documentation to allow 
G W  to verify the amount and veracity of a third-party purchase 
offer. The first refusal right shall be granted by written notice 
of intention to make a bona fide disposition by PhyCor furnishing 
a copy of said offer to GVW. GVW ehall have sixty (60) days from 
the furnishing of such offer to exercise its right of first 
refusal. The closing for the purchaee of the equipment and assets 
ahall be,. no later than one hundred eighty (180) days from G W ' s  
exercise of its right of first refusal. Until the closing, the 
terms of this Agreement shall continue to be in effect. If the 
offer from the prospective transferee (purchaser) includes terms 
and conditions that are not stated in monetary units or paymente 
over time, PhyCor must be able to provide and prove by reasonably 
accepted accounting principles the United States currency 
equivalent of the offer. The U.S. currency equivalent must be 
verified by a "nationally recognized accounting firm" of both 
parties mutual consent and the expense for such verification shall 
be borne equally by the parties. 

12.18. Board Reoresentation. During the time this 
Agreement is in effect, the management of Parent shall present one 
nominee designated by G W  for election to ita Board of Directore. 
Such nominee shall be approved by Parent, which approval shall not 
be unreasonably withheld. 

12.19. W I  Leasc. If, during the period that the HRTI 
Lease is in full force and effect, a conflict ahould arise between 
the terms of the HRTI Lease and the terms hereof, other than the 
terms specifically defined herein, the HRTI Lease shall be 
controlling. 

12.20. considerat ion. In consideration for the execution 
and delivery by GVW of this Amended and Restated Service Agreement, 
PhyCor hereby agrees to pay G W  $ 2 . 7 0 0 . 0 0 0  on January 7 ,  1997. 



I IN WITNESS WHEREOF, the p r t i e e  hereta have executed t h i ~  
Agreement ae of the date first written above. 

G O L u J M 4  L WHITE, P . A . :  

PHYCOR OF W R Q  BEACH, INC. 





THIS AGREEMENT, effective the 1st day of January, 1994, by and between 

JANET E. ANDERSON, M.D., of Indian River County, Florida, a physician duly licensed 

and authorized U, practice medicine in the State of Florida, hereinafter referred to as 

'PHYSICIAN', and GOLD, VANN & WHITE, P.A., a Professional Association incorporated 

under the laws of the State of Florida, with is principal office in Vero Beach, Florida, 

hereinakr referred to as the 'P.A."; 

WHEREAS, the ?.A. is a multi-specialty group providing tnedical services to 

patients in and around Indian River County, Florida; and 

WHEREAS, PHYSICIAN is duly iicensed to practice medicine in the State of 

Florida, and specializes in the specialty areas of Cardiology; and 

MXEREAS, P.A. h u  entered into a mmgement se rv iw agreement for the 

provision of facilities, management, equipment, and personnel support by PHYCOR OF 

VERO BEACH, INC., a Florida corporation, hereinafter referred to as 'PHYCOR" 

PURSUANT T O  AMENDED AND RESTATEDSERVICE AGREEMENT dated January 1, 

1992. between PHYCOR OF VERO BEACH, INC. and GOLD, VANN & WHITE, P.A.. 

hereinaher referred to as 'Service Agreement'; and 

WHEREAS, both P.A. and PHYSICIAN desire to enter into this Employment 

Agreement to set forth in writing the terms and conditions of their mutual interests. 

NOW, THEREFORE, in  consideration of mutual promises and other monies 

in hand paid, the patties agree as follows: 



W I T N E S S E T H :  

1. X Q P E  AND TERM 

1.1. P.A. hereby employs the PHYSICIAN, and the PHYSICIAN accepts 

employment to render medical services effective January 1. 1994. 

1.2 PHYSICIAN shall devote his full working time and attention to the 
! 
I practice of medicine for the P.A. Physician agrees to maintain his current quality of service ! 
! 

and time commitment to provide cardiology services for the P.A. Physician will maintain 

office hours to meet the needs of the P.A.'s paiienu, existing and fume .  During the 

PHYSICIAN'S periad of employment, he will not directly or  indirectly render services of a 

professional n a m e  to or for any person or f i m  for compensation. except military reserve 

duties, or engage in any practice that competes with the interest of the P.A. PHYSICIAN 

agrees to perform his duties in accordance with the rules of ethics of the medic.  profession. 

1.3 Subject to the provisions for termination as hereinafser provided, this 

contract shall continue in force until terminated as hereinafter provided. 

1.4 P.A. agrees to consult with Physician and seek Physician'scounsel and 

advice regarding the employment of additional physicians specializing in cardiology. 



2. WMPENSATION AND B m  

2.1 The PHYSICIAN'S compensation and benefits will be based upon the 

formula for determining shareholder compensation and benefits as voted upon by the P.A.'s 

shareholders from time to time. The formula in effect on the date of this Agreement is 

described in Exhibit A attached hereto. 

2.2 Jmumvx: PHYCOR,pursuant to the Service Agreement with the P.A., 

shall provide the PHYSICIAN a claims made policy of insurance against professional liability 

with limits of $1 million per occurrence, $3 million aggregate. ' K e  PHYSICIAN agrees lo 

atrend a loss control risk management seminar as specified by and at the request of P.A. and 

PHYCOR so as to influence a lesser premium for professional liability insurance provided to 

the PHYSICIAN. PHYCOR pursuan! to the Service Agreement shall provide tail 

professional liability insurance coverage to PHYSICIAN in the event of death, disability, or 

retirement from the practice of medicine i f  the PHYSICIAN has b n  employed by rhe P.A. 

for in excess of five (5) years. The P.A. or PHYCOR shall not provide tail professional 

liabilityinsurance coverage on termination of this Agreement ifPHYSICIAN retires from the 

practice of medicine having been employed by the P.A. for less than five (5) years. The 

P.A. or PHYCOR shall not provide tail professional liability insurance coverage in the event 

PHYSICIAN terminates this Agreement and continues to practice medicine. F u h e r ,  the 

PHYSICIAN shall be entitled to participate in the adopted health insurance, disability and life 

insurance plans. 



2.3 Pension and Profit Sharinp Pla :  ~t the time the PHYSICIAN fmt 

becomes eligible to participate in the PhyCor, Inc. Savings and Profit Sharing Plan and the 

Doclors' Clinic Supplemental Profit Sharing Plan herelofore adopted by the P.A. (hereiMfter 

'Plans'), the PHYSICIAN shall make an irrevocable election to either (1) have none of his 

compensation contributed' by the P.A. to the Plans, or (2) have a percentage of his 

compensation equal to the P.A. conrribution specified in the Plans contributed on his beMf 

to the Plans. If the PHYSICIAN elects to have the contributions made to the Plans as 

provided herein, his compensation under the Agreement shall be reduced by the amount of 

such conuibutions. The P.A. and PHYSICIAN acknowledge that the elction provided 

herein is a 'one-time election' made pursuant to Treas. Reg. section 1140(k)-l(a)(iii) and 

shall be interpreted in dl respect pursuant to said Regulation. 

2.4 Vacation: PHYSICIAN shall be entitled to four (4) calendar weeks 

vacation each year. In addition, PHYSlClAN shali be entitled to two (2) calendar weeks, 

including travel time, m anend approved medical meetings. PHYSICIAN may be granted 

such additional vacation or education periods as shall be approved by ths Board of Directors. 

3.1 Company shareholders and employees are expected to endeavor, where 

possible, to establish and maintain good business and professional relationships with firms and 

persons who are in a position to aid i n  advancing the P.A.'s interest. In wrnection 



therewith. the Board of Directors is authorired to reimbwse PHYSICIAN for expenses 

incwred in behalf of the P.A. as set out in Attachment A, attached hereto and made a part 

hereof, not as ordinary and necessary expenses incuned in earning of their salaries but rather 

as corporate expenses which should be submitted for reimbursement on a regular basis as 

explained in said Attachment A. P.A. shall provide specific requirements for recording 

reimbursable expenses, and submission of forms. Levelsof reimbursement may be modified 

annually by action of the Board of Directors without further modification to this Employee 

Agreement. 

4. - FACLTT?ES. RECORDS. AND FEE$ 

4.1 Facilities: PhyCor pursuant to the Service Agreement with the P.A. shall 

operate and maintain facilities and shall provide at its cosw, equipment, drugs, and supplies 

suitable to PHYSICIAN'S position and adequate foi  the performance of his duties. Funher, 

PHYCOR puisuant to the Service Agreement with the P.A. shall supply and pay for nurses, 

techniciam, and other personnel reasonably needed by PHYSICIAN in connection with his 

employment hereunder. 

4.2 R m r d f :  All case records, char&, and personal files concerning patients 

of PHYSICIAN shall be and remain the p r o p e q  of the P.A. On termination of 

PHYSICIAN'S employment, he shall not be entitled to keep or reproduce records or charts 

related to any patient unless the patient shall specificaIly request the records to be transmitted 

to PHYSICIAN. 



4.3 &: Any fees or honorariums received by PHYSICIAN for professional 

services or other professional activities performed by PHYSlClAN shall belong to the P.A.; 

provided, however, that Tegxies and gifts or specific chattels received by the PHYSICIAN 

from patients or former patients of the P.A. may be retained by the PHYSICIAN as h'i 

separate properry. 

5. TERMTNATION 

5.1 This Agreement may be ~ rmina t zd  by either party by the giving of six 

(6) month's notice in writing. 

5.2 This Agreement may be terminated immediately by P.A: 

(a) if PHYSICIAN becomes disqualified to practice medicine in  the State 

of Florida; 

@) on the death of the PHYSICIAN; 

(c) if P.A. and PHYSICIAN mutually agree in wiling; 

(d) if the PHYSICIAN is absent from his employment without rhe P.A.3 

Board of Directors' authorization for a period of thirty (30) consecutive 

days; 

(e) if the PHYSICIAN failsor refuses to perform faithfully or diligently the 

duties of his employment or any of his obligations under this 

Agreement; 



(f) for cause, which shall include but not necessarily be limited to rhe 

addiction to the use of  intoxican& or narcotics, chemical dependency, 

medical incompetence, immorality, insanity, the conviction of a felony 

violation, or the loss of privileges io practice medicine at any hospital 

because of events that are reportable to the BPWduring the term of this 

Agreement, or a violation of this Employment Agreement; 

(g) if the PHYSICIAN conducts himself in  an unprofessional, unethical, or 

fraudulent manner, or is publicly reprimanded for unethical conduct by 

any hospital or institution with which the P.A. or PHYSICIAN is 

associafed or any board or group having any privilege or right to pass 

upon the conduct of the PHYSICIAN, or should the PHYSICIAN'S 

conduct discredit the P.A. or be detrimental to the reputation, 

character, or standing of the lP.A. 

5.3 On termination, for any reason, the PHYSlClANshdl be entitled to the 

compensation due up to the date of such termination, which shall be full compensation in 

payment for all claims under this Agreement. 

5.4 PHYSlClANacknowledges that he may direcrly receive payments from 

patients or insurance companies for services he perform while at Doctors' Clinic after he 

~erminates employment wirh the P.A. and further agrees to promptly forward said payments 

directly to the P.A. 



6. COVENAXIS OF P H Y S I W  

PHYSICIAN covenants that during the term of this Agreement: 

6.1 he shall perform his duties hereunder in a . c c o r d ~  with the Rules of 

Ethics of the medical profmion; 

6.2 he shall work with the P.A. in an effort m achieve a 

harmonious atmosphere; 

6.3 he shall not inlerfere directly or indirectly with recruiting by the P.A.: 

6.4 he will conduct himself and encourage PHYCBR's employees to 

conduct themselves in a professional m m e r  during the term of this Agreement and shall not, 

directly or indirectly, commit any act that negatively impacts on the professional reputation 

or operation of the P.A. or PHYCOR 

7. COVEN-M NOT TO COMPETE 

7.1 The terms and provisions of the covenant reslricting the practice of 

of medicine zcj sel for?h in the initial Employment Agreement or any renewals, amendments, 

or modifications thereof between the parties, shall be null and void and said resuictive 

covenant shall hereafter be as follows: The PHYSICIAN and P.A. agree that during the 

period of employment, as defined h v e ,  the PHYSICIAN shall not undertake any 

professional service excepr for the benefit of the P.A., unless the P.A. shall consent thereto. 

and shall not engage in any principal business or profession other than the rendition of the 



professional services of the P.A. for and on behalf of the p.A. In addition, the PHYSICLAN 

agrees that upon termination of this Agreement, or in the event employment is terminated 

by the P.A. during the period of employment, whether or not it be voluntarily or 

involuntarily, the PHYSlClAN agrees not to enter into the employ of any person, firm, 

professional association, hospital, or corporation engaged in a similar profession in. 

competition with the P.A. for a period of eighteen (18) months next after the date of such 

termination, nor himself engage, during such period, directly or indirectly, as principal, agent, 

or employee in any such profession in competition with the P.A. within a thirty-five (35) 

mile radius of the P.A." business location, the Docmrs' Clinic, located at 2300 Fifth 

Avenue, Vero Beach, FIorida and any Imt ion  within fifieen.(l5) miles of any satellire 

location. 

In the event the PHYSICIAN has remained employed by the P.A. for a period 

of one hundred twenty (120) months after J a n w  I, 1994, the provisions of the Non- 

Competition Agreement shall no longer be of f o r e  and effect, and the PHYSICIAN shall be 

free lo practice within the above-referenced 35-mile and 15-mile radius without any penalties 

providing that said PHYSICIAN has given to the P.A. six (6) months winen notice of his 

intention to terminate his employment with the P.A. I n  Lhe event said PNYSlClAN faiisto 

provide such six  (6) months written notice to the P.A., PHYSICIAN agrees not to actively 

engage in the practice of medicine in Indian River County, Florida for a period of six (6) 

months after the termination of his employment with the P.A. 



7.2 The PHYSICIAN and the P.A. have examined in detail this restrictive 

covenant and agree that the restraint imposed herein on PHYSICIAN is reasonable in,the 

sense that it is no greater than necmmy to protcct the P.A. in its legitimate business 

interests. and the resnictive covenant isrearonable in the sense that is nor unduly harsh and 

repressive. Any breach or invasion of any terms of this covenant shall be deemed to have 

caused immediate and irreparable injury to the P.A. and willauthorize recourse by the P.A. 

to injunctive relief andlor specific performance, as well as to all other legal and equigble 

remedies to which the P.A. may be entitled. 

7.3 The P.A. and PHYSICIAN agree that in the event a court of competent 

jurisdiction should determine char either the time of this covenant is too 

lengthy, and/or the area from which competition is resmicred is too broad, that they hereby 

stipu!ate and agree that h e  c o w  may modify the limits of time and area to the extent that 

the wun deems reasonable so that this covenant shall not be voided. 

7.4 The P.A. shall be entitled to damages and injunctive relief against the 

PHYSlClAN foi violation of the terms of this covenant, and in addition, a reasonable 

attorney's fee and court costs shall be recoverable. 

8. GENERAL PROVlSlONS 

8.1 To hrther provide for disability income to the PHYSICIAN. the P.A. 

willutilize the PHYSICIAN'S prior twelve (12) months of adjusted charges for the purposes 



of determining compensation to be paid the PHYSICIAN for up to a three (3) month period 

prior to the PHYSICIAN being eiigible under the P.A.'s long-term disability coverage. In 

addition, thereto, the P.A. shall pay the necessary premium costs in order that the 

PHYSICIAN starting with the fourth month of disability shall be eligible to receive disability 

income under the P.A.'s disability program in effect at the time of disability, and the P.A. 

shall funher pay the premiums necessary in order that commencing with the sixth month the 

PHYSICIAN shall be eligible u, receive disability income under any corresponding disability 

program in effect a! the time of disability. The toal amount of campensation continuation 

on the disability provisions for the PHYSICIAN shall be limited to the three (3) months as 

herein provided for the PHYSICIAN. Any payments made by any B.A. adopted disability 

plan shall not reduce any payments otherwise due the PHYSICIAN under any other 

provisions of this Agreement. 

8.2 This Employment Agreement is not assignable by the PHYSICIAN. 

8.3 The PHYSICIAN and the P.A. acknowledge that an earlier Employment 

Agreement dated January 29. 1992 between the parties to be no longer in force and effect / 

upon the effective date of this Agreement. 

8.4 The PHYSIClAN agrees to be bound by the Articles of Organization, 

By-laws and Policies of the P.A. as may be amended from time to time. 

8.5 The PHYSlCIAN warran& that he is free to enter inm this Agreement 

without any restrictions whalcioever. 



8.6 Any notice required or permined to be given under this Agreement sball 

be sufficient, if in writing, and sent by enified mail, return receipt requested, to either 

party's last known address. 

8.7 Any controversy or claim arising out of or relating to this Agreement, 

or the breach thereof, shall be settled by arbitration in Indian River County, Florida. 

Arbitration shall be governed by the rulu of ihe American &bi@ation Association, and the 

procedure herein set forth. Three (3) arbiuamrs shall be selected to hear such controversies 

or claims. One arbitrator shall be selected by the P.A. and one shall be selected by the 

PHYSICIAN. The third arbitrator shall be sekted  by the arbitrators. Any decision made 

by the arbiuamrs under this provision shall be entered in any coun of compeknr jurisdiction. -. 
8.8 i n  the event either party is required to retain the services of an attorney 

to enforce the provisions of his Agreement, the prevailing parry shall be entitled to a 

reasonable anomey's fee together with costs incurred, including appellate proceedings. 

8.9 In the event notice of termination is given either by PHYSICIAN or 

P.A., then from that date until termination PHYSICIAN waives his rights to anend 

shareholder and/or director meetings of the P.A. 

8.10 Upon termination of this Employment Agreement. PHYSICIAN agrees 

to return all of his shares in the P.A. in return for amounts provided for in the Stock 

Purchase Agreement entered into between the parties. 



PHYSICIAN agrees to transfer allof the common stock which he owns in Gold, 

Vann & White, P.A. at the time of payment, to P.A. or to such entity or person as is 

designated by the P.A. PHYSICIAN agrees to execute all dccuments reasonably required by 

the P.A. in connection with the transfer. 

8.1 l This inshumen! conrains the entire agreement of the parties with respect 

to the employment of PHYSICIAN. No prior or present agreements. or representations, 

either written or oral, shalf & binding upon any of the parries hereto unfess incorporated a .  

made a part of this Agreement. No modification or change in this Agreement shall be valid 

or binding upon the parties unless in writing, executed by the parties to be bound thereby. 

This Agreement binds and inures to the benefit of both the P.A. and PHYSICIAN and their 
. \  

respective' successors, heirs, and legal representatives. 

8.12 This Agreement and all of its provisions shall be mnsirued according to 

the laws of the State of Florida. 

8.13 This Agreement and the e m s  hereof supersedes and overrides any 

agreernenls or provisions of other agreements in  conflict herewith. 

8.14 It is understood and agreed between the parties hereto that time is of 

the essence of this agreement. 

8.15 a h e  masculine pronoun has been used throughout (his Agreement but 

shdl be construed to mean the feminine wherever the wnlext shall warrant. 



8.16 LenalCowfmction: In case any one or more of the provisions contained 

in this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any 

respect, the invdidity, illegality, or unenforccability shall not affect any other provisjon, and 

this Agreement shall be cammed as if the invalid, illegal. or unenforceable provision had 

never been contained in it. 

8.17 The PHYSICIAN shall have no authority to enler into any conlracu 

binding upon the P.A., or to create any obligations on the pan of the B.A. 

IN WITNESS WHEREOF, the parties hereto have set their hands and seals the 

day and y e a  first above written. 

Wimesses: GOLD, VANN 8r WHITE. P.A. 

By: 

Presidenthfdid Director 
i 

d ~ , ~ j  a,&. 
to Physician 

By: 



Exhibit A 

Income Distribution Formula 

The income distribution fonnula in effect on the date of this Agreement provides that 
physician shareholder of the P.A. shall receive the following as income: 

The P.A. retains funds after payment of PHYCOR's service fees. Deducted 
from these funds are  P.A. expenses, which consist of assxiare compensation, 
employee benefits of all physicians, physician professional dues, continuing 
education and other expenses relating to and approved by the P.A. The 
remaining balance isthen shared among all shareholder physicians based on the 
ratio each shareholder's net charges bears to the total net charges of all 
shareholders in the aggregate. Net charges are gross charges l a s  contractual 
adjustments, discounts and bad debts for physician services and laboratory 
testing performed within the Clinic. . 

Cardiologists willreceive production credit in the foregoing formula to allow them to 
receive 50% of the net professional revenues (excluding the professional components of 
ancillary services global fees and excluding laboratory services), less P.A. expenses. In 
addition, cardiologists willreceive 50% of the difference between (i) the net global fees from 
services provided by the cardiologist in the arc+ of echowdiography, holm monitor 
interpretation, pacemaker interrogation and stress testing and (ii) direct costs of PHYCOR's 
associated with such services as set fonh in the attachment hereto, including, but not limited 
to, salaries and benefits, supplies, equipment costs, and repairs and mainteqnce and indirect 
costs in the areas of rent, utilities and taxes; and less P.A. expenses. The parries agree tha~ 
derermination of net professional revenues shall be initially based upon historic collection 
rates of P.A. Any adjustments shall be made no later than thirty s u  (36) months following 
the initial provision of professional service generating the fee. 

The parties recognize and agree that the foregoing iniprne distribution formula, 
including the provisions specifically applicable to cardiologists, may be changed by the 
shareholders of the P.A. as provided in the dccuments regarding the corporate governance 
of the P.A., and may be changed by lfie P.A. upon advice by counsel that the P.A. fails 10 
meet the definition of a 'group practice' under federal or stale law. The parties recognize 
that such formula willbe requked to be amended by January 1, 1995 unless guidelines or 
regulations are issued clarifying ambiguities in the laws to take effect on such date. In  
addition, changes in the provisions of the Service Agreement with PhyCor may result in 
changes to the foregoing income distribution formula. 



The fo!lowing items have been approved by the Board of Directors and you will be reimbursed 
for properly documented expenses. 

Expense Category Amount Reimbursed Documentation Requted 

Automobile: 
Lease Payment 

Depreciation 

Fuel 
Car Phone 
Repairs or warranty 
~ i k n s e  tax 
Oil and lube 
Car wash 
Insurance 
Car phone charges 
Tires and batteries 
Tolls 
Actual mileage 

Continuing Education: 
Registration fee 
Airline bill 
Auto rental 
Hotel bills 
Meals 

Entenainment: 
Meals or recreation 
charges 

Lease payment x business Submit beginning of year for 
tise percentage full year form 2106 page 2 

Percentage allowed for Prior year o r  statement from 
business portion accountant. 

Amount spent x business Submit monthly or quarterly. 
percentage Copy of actual receipts . attached to expense . statement. ' . 

. I 
i 

$0.28 per business mile for Milcage reimbursement form 
autos not previously 
depreciated, no other au& 
experise rnav be r e i m b u d  

Actual, limited ID sl0.W Submit as incurred. 
Per Year Actual receipts and if spouse 

anends reason for thek 
attendance 

Actual, limited to $ & O m  Submit monthly or quarterly 
per year. Actual, limited to Actual receipts 
business use percentage. Club 
use mus! be greater than 50% 
business use to deduct dues. 



D-ed Ex~ense Cateopg! Amount Re- 

Office Supplies Amounts incwed Receipts submitted monthly or 
Professional jounals Actual, limited to 6 l W r l y  
Furniture and equipment Per Year. 
or lease thereof 

Magazines 
Professional dues 

For entrainment purposes the IRS says that a 'business associate' who may be enkrtained is a penon 
with whom the mpayer could rwonably expect u, engage or deal in the active conduct of his profession. 
Examples, are patienu, suppliers, refening physicians, employees, agenu, p m n e n ,  or professional 
advisors, whether established or  prospective. 



urn-*& D 

EWEh'SES ASSOCIA'I1EI) WITB THE 
CARDIOUX;Y DEF'ARThlENT ANCILLARY SERVICES 

Expense Descridion 

Salaries and benefits 

Supplies 

Equipment Costs: 
Depreciation on equipment 
Holter Monitor 
Treadmill 

50% of the lease cost of the 
Acuson equipment 

Cost of funds associated with 
the acquisition price of the holrer 
monitor and the treadmill 

Service Contracts 

Repairs and maintenance 

Other direcf expenses 

Overhead costs (rent, utilities1 
telephone and ad valorem taxes) 

Basis for AUocation 

Actual costs incurred for echo 
tech and other personnel 
involved in these diagnostic 
services. 

Actual costs incurred 

$203 per month 
$366 per month 

$1,482 per month 

$286 per month 

50% of the acrual c ~ s t r  incurred 
on the Acuson 

100% of the actual cost incurred 
on the Trtxdmill 

50% of the actual costs incurred 
on the Holter Monitor 

50% of the actual wsu incurred 
on the Acuson 

103% of the actual cost incurred 
on the Treadmill 

50% of the actual c o s ~  incurred 
on the Holler Monitor 

Actual costs incum& 

$168 per month, allocated lo 
wdiology based on the square 
footage used to operate the above 
listed equipment (two exam rooms) 



AhfEh3ME.NT TO 

EMPLOYMENT AGREENENT - S T O C ~ O L D E R  

THIS A M E 2 V D M  TO EMPLOYMENT AGREEME~PT-STOCKHOLDER 

+k made on this, the day of orTMw , 1 9 3  by and between Janet Anderson, 

M.D. . of Indian River County, Florida, a physician duly licensed and authorized to 

practice medicine in the State of Florida, hereinafter referred to as *DOCTOqW and 

GOLD. VANN & WHTTE, PA., a Professional Association iacorporated under the laws 

of the State of Floridq with its principal office in Vero Beach, Florida, hereinafter 

referred to as the "COMPANY"; 

WHEREAS, DOCTOR and COMPANY entered into an Ernplopent-Agreement - 
Stockholder on January 1, 1994; and 

WHEREAS, DOCTOR and COMPANY intend to Amend Paragraph 7, Covenant 

Not to Compete, to prokide for a restrictive covenant which is not limited to a total of ten 

(10) years. 

NOW, THEREFORE, in consideration of mutual promises and other monies in 

haad paid and other valuable consideration, including the executing of the Amendment to 

the Senice Ageement by COMPANY and PHYCOR OF VERO BEACH, INC., the 

parties agee  as fo!lows: 

1. DOCTOR and COMPANY hereby agree to amend Pzagaph  7 of the 

Employment Agreement - Stockholder as follows: 



7. COVENANT NOT TO COMPETE 

7.1. The DOCTOR and COMPANY agree that during the period of 

employment, as defined above, the DOCTOR, s h d  not undertake any professional 

service except for the benefit of the COMPANY, unless the COMPANY shall 

consent thereto, and shall not engage in any principal business or profession other 

than the rendition of the professional services of the COMBANY for and on behalf 

of the COMPANY. In addition, the DOCTOR agrees that upon turnination of this 

Agreement, or in the event employment is terminated by the COMPANY during 

the period of employment, whether or not it be voluotarily or involuntarily, the 

DOCTOR agrees not to enter into the employ of any perso< firrrl professional 

association, hospital, or corporation engaged in a similar profession in competition 

with COMPANY for a period of eighteen (18) months next after the date of such 

termination, nor himself engage, during such period, directly or indirectly, as 

principal, agent, or employee in any such profession in competition ~ i t h  the 

COMPANY within a thirty-five (35) mile radius of the COMPANY'S business 

location, the Doctor's Clinic at Vero Beach, Florida, and any location within 

fifteen (15) miles of any satellite location. 

7.2. The COMPANY and DOCTOR have examined in detail this 

restrictive covenant and agee  that the resbaint imposed herein on DOCTOR is 

reasonable in the sense that it is no greater than necessary to protect the 

COMPANY in its l e g j h a t e  business interests, and h e  restrictive covenant is 

-2- 



reasonable in the sense that is not unduly harsh and repressive. Any breach or 

invasion of any t e r n  of this covenant shall be deemed to have caused immediate 

and irreparable injury to the COMPANY and wilI authorize recourse by the 

COMPANY to injunctive relief andlor specific performance, sb well as to all other 

legal and equitable remedies to which the COMPANY may be entitled 

7.3 TXe C0MPAP.Y and DOCTOR agree that in the event a court 

of competent jurisdiction should determine that either the h e  s f  this covenant is 

too lengthy, andlor tbe area fiom which competition is restricted is too broad, that 

they hereby stipulate and aBee that the court may m o w  the h i t s  of time and 

area to the extent that the colirt deems reasonable so that this covenant shall not be 

voided. 

7.4 The COMPANY shall be entitled to damages and injunctive 

reIief against the DOCTOR for violation of @e terms of Chis covenant, and in 

addition, a reasonable attorney's fee and court costs shall be recoverable. 

2. All other terms and conditions of the Employment Agreement - Stockholder 

dated January 1, 1994, except as modified herein by this Amendment, shall remain in full 

force and effect. 

n\I WITNESS U'HEREOF, the parties hereto have set their hands and seals 



the day and year first above written. 

Witnesses: 



COh3ITIONAL AGREEMENT 

TMS CONDITIONAL AGREEMENT made on this, the day of 

u ~ T w E ~  19% by and between Janet Anderson. M.D. . of Indian River County, 

Ronda, a physician duly licensed and authorized to practice medicine in the State of 

Florid4 hereinafter referrcd to as "DOCTOR" and GOLD, V M  & WMTE, P.A, a 

Professional Association incorporated under the laws of the State of Florida, with its 

principal office in Vero Beach, Florida, hereinafter referred to as the "CBMPANY." 

WHEREAS, DOCTOR and COMPANY entered into an Employment 

Agreement - Stockholder dated January 1, 1994; and 

%WEREAS, DOCi'OR has entered into an Amendment to the ~ m ~ l o j m e n t  

Ageement - Stockholder amending Paragraph 7, the Covenant Not to Compete; and 

WHEREAS. i t  is the intention of the parties that the amendment to 

Paragraph 7, Covenant Not to Compete, be conditiodatly signed by DOCTOR 

conditioned upon COMPANY approkking the Amendment to the Senice Ageement 

within ninety (90) days ffom the date of this Agreement. 

NOW, THEREFORE, in consideration of m u d  promises and other 

monies in hand paid, the parties agree as follows: 

1. The Amendment to Paragraph 7 of the Employment Agreement - 
Stockholder between DOCTOR and COMPANY is contingent upon: 

a. The stockholders of COMPANY voting to approve all the 

amendments to the Senice Agreement; and, 

-1- 



b. COWANY and PHYCOR OF m0 BEACH, WC., a Florida 

corporation, formally entering into and executing the Amendment to Senice Agreement 

and COMPANY receiving the consideration from PHYCOR OF VERO BEACH., INC. 

for entering into the Amendment to the Service Agreement. 

2. If'either (a) or @) of Paragraph I above are not accomplished within 

ninety (90) days h r n  the date af this Agreement, then in that event the Amendment to 

Employment Agreement - Stockholder amendment Paragraph "Ixecuted concurrently 

herewitb by DOCTOR shall be null and void; and in that instance, DOCTOR shall 

remain subject to the Employment Agreement - S~ockholder dated January 1, 1994, 

including Paragraph 7 as set forth therein. 

N WITNESS WHEREOF, the parties hereto have set their bands and seals 1 

the day and year first above writtea 

Witnesses: GO 

By: 



AMEhQMENT TO EMPLOYMENT AGW,EMENT - STOCKHOLDER 

THIS AMENDMENT TO EMPLOYMENT AGREE~ENT - STOCKHOLDER is made this 

& day of  A6r- 1999, beheen C'PHYSICUUI) and 

GOLD, VAZ\c?J & WHlTE, P.A, aRorida profersiond association C'P.An). 

RECITALS: 

U'HEREAS, PHYSICIAN and the P.A entered into that certain agreement entitled Employment 

Agreement - Stockholder and dattd '/I I ' ? W ( t h e  "Agreement") and 

WHEREAS, PHYSICLAX' and the P.A desire t o m e n d  certain t e n s  and provkions of the 

Agreement, 

NOW, 'lXEREFOE, for and in consideration of  the foregoing recitals, the mutual agreements, 

covenants and promises hereinafterprovidd, md one or more other physician employees of the P.A also 

modifying the terms and conditions of his or her employment as hereinafter provided, the parties agree 1 
as follows: I 

I 
1.0 Section 8.7 ofthe Agieement is hereby deleted in its entirety. i ! 

! 

2.0 PHYSICIAN hereby wabes and releases the P.A from hy and all claims, actiom, and ! 
causes of actions for breach, default or violation of any tern or provigon ofthe Agreement by theP.A. 

or any employee, agent or contractor of the P.A., occurring on or before the date hereof. 

3.0 All capitalized terms contained in this Amendment shall have the meaning ascribed to 

them in  the Agreement unless otherwise defined herein. 

4.0 The Agreement shall remain in full force and effect as modified hereby. 

M WI'TNESS WHEREOF, the parties have hereunto se! their hands and seals the day and 

first above written. 

As to PHYSICIAN 

G8 

By: 

By: 



EXHIBIT ''E" 



STOCK PURCHASE AND REDE-REEMENT 

THIS AGREEMENT, made this 1st day of January, 1994 by and between Janet E. 

Anderson, M.D., hereinafter referred to as the *S10ckholder"; and GOLD, VANN &WHITE, 

P.A., a Professional Association incorporated under the laws of the State of Florida, hereinafter 

referred to as the "Company". 

W I T N E S S E T H :  

WHEREAS, STOCKHOLDER shall receive 100 shares in the above corporation for a 

paid-in capital contribution of Five Thousand Five Hundred Doliars and 0011OO ($5,500.00) for 

all shares of stock; and 

-WHEREAS, the parties ?a this Agreement believe that i t  is to their best interests to 

provide fo: non-nansferabiIity and redemption of STOCKHOLDER'S one hundred (100) sham,  

in the event of sale or the termination of employment with the COMPANY. 

NOW, THEREFORE, in consideration of the mutual covenants herein set out, the parties 

hereto do hereby agree as follows: 

1. No STOCKHOLDER shall, during the period of his employment by the 

COMPANY, sell or dispose of his stock in the COMPANY without the consent of the 

COMPANY pursuant to the terms of this Agreement. A legend to this effect shall appear on 

the Stock Certificate. 

2. SHAREHOLDER shall pay the paid-in capital amount of Five Thousand Five 

Hundred Dollars ($5.500.00) on or before January 1. 1994. payable in one imtalallment. 



[April 15, 19981 

m a m e  Redacted] 

Re: Advisory Opinion No. 98-9 

Dear mame Redacted]: 

We are writing in response to your request for an advisory opinion, in which you ask 
whether a proposed management services contract bemeen a medical practice 
management company and a physician practice, which provides that the management 
company ~ ' i l i  be reimbursed for its costs and paid a percentage of net practice revenues 
(the "Proposed Arrangement"), would constitute illegal remuneration a defined in the 
anti-kickback statute, $ 1  128B(b) of the Social Security Act (the 'xcr"). 

You have certified that all of the information you prdvided in your request, including all 
supplementary letters, is true and correct, and constitutes a complete description of the 
material facts regarding the Proposed Arrangement. In issuing this opinion, we have 
relied solely on the facts and information you presented to us. We have not undertaken 
any independent investigation of such information. 

Based on the information provided, we conclude that the Proposed Arrangement may 
constitute prohibited remuneration under $1 128B@) of the Act. 

I. FACTUAL BACKGROUND 

A. The Parties 

Dr. X is a family practice physician who has incorporated as, and practices under the 
name of, Company A ("Company A"). Company A is proposing to enter into an 
agreement to establish a family practice end walk-in clinic with e corporation, Company 
B ("Company B"). Dr. X is the sole Requestor of this advisor); opinion. 

B. The Arrangement 



Under the Proposed Arrangement, Company A will provide all physician services at the 
clinic. Company A may hire additional physicians and other medical personnel with the 
mutual ageement of  Company B. Company A will pay all physician compensation and 
fkinge benefits, including but not limited to, licensing fees, continuing education, and 
malpractice premiums. 

Company B will find a suitable location for the clinic and furnish the initial capital for 
the office, furniture, and operating expenses. Once operational, Company B will provide 
or arrange for all operating services for the clinic, including accounting, billing, 
purchasing, direct marketing, and hiring of non-medical penomel and outside vendors. 

Company B will also provide Company A with management and marketing services for 
the clinic, including the negotiation and oversight of health care contracts with various 
payors, including indemniry plans, managed care plans, and Federal health care programs. 

In addition to Company B's activities on behalf of  Company A, Company B will set up 
provider networks. These networks may include Company A and, if required by 
Company B, Company A has agreed that it will refer its patients to the providers in such 
networks. 

In return for its services, Company B's payment will have three components. Company 
A will be required to make a capital payment equal to a percentage of the initial cost of  
each capital asset purchased for Company A per year for six years. Company B  ill also 
receive a fair market value payment for the operating senrises it provides and an at-cost 
payment for any operating services for which i t  contracls. Company 5 \+)ill receive a 
percentage of Company A's monthiy net revenues for its management services. 

I f  the percentage payment described above is not permined by law, then the parties will 
establish a management fee reflecting the contemplated financial results of  the 
arrangemen( or, if the panies cannot agree to a fixed amount, the panies wiil hire an 
accounting firm to determine an appropriate fixed fee (the "Alternative Proposed 
Arrangement"). 

11. LEGAL AlVALYSIS 
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k Anti-kickback Statute 

The anti-kickback statute, 51 128B@) of the Act, makes it e criminal offense knowingly 
and willhlly to offer, pay, solicit, or receive any remuneration to induce the referral of 
business covered by a Federal health care program. Specifically, the statute provides 
that: 

Whoever knowingly and willfully offers or pays [or solicits or 
receives] any remuneration (including any kickback, bribe, or 
rebate) directly or indirectly, overtly or covertly, in cash or in 
kind to any penon to induce such person - to refer an 
individual to a penon for the fumkhing or arranging for the 
furnishing of any item or service for which payment may be 
made in whole or in part under a Federal health care program, 
or to purchase, lease, order, or arrange for or recommend 
purchasing, leasing, or ordering any good, facility, service, or 
item for which payment may be made in whole or in part 
under a Federal health care program, shall be guilty of a 
felony. . 

$1 12PB@) of the Act. In other words, the stature prohibits payments made purposefully 
to induce referrals of business payable by a Federai health care program. The statute 
ascribes liability to both sides of an impermissible "kickback" w a c t i o n .  Tbe statute 
has been inierpreied to cover any arrangemen1 where m purpose of the remuneration 
was to obtain money for the refenal of services or to induce M e r  referrals. W 
States L,. K ~ Q ,  871 F.2d 105 (9th Cir. 1989); United States v. Greba,  760 F.2d 68 (3d 
Cir.), sn.  denied 474 U.S. 988 (1985). 

Violation of the statute constitutes a felony punishable by a maximum fine of $25.000, 
imprisonment up to five years or both. Conviction will also lead to automatic exclusion 
fiom Federal health care programs, including Medicare and Medicaid. 

This Office may also initiate administrative proceedings to exclude persons &om Federal 
and State health care programs or to impose civil monetary penalties for fiaud, 
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kickbacks, and other prohibited activities. && §§I 128@)(7), 1128A(a)(7) of the Act.' 

B. Safe Harbor  Regulations 

In 1991, the Department of Health and Human Services (the "Department") published 
safe harbor regulations that define practices that are not subject to the anti-kickback 
statute because such practices would be unlikely to result in b u d  or abuse. Failwe to 
comply with a safe harbor provision does not make an arrangement illegal. For 
this Proposed kangement ,  the only safe harbor regulation potentially available is the 
personal services and management conkacts safe harbor. k 4 2  C.F.R. $1001.952(d). 

The personal services and management contracts sare harbor provides protection for 
personal services contracts if all of the following six standards are met: (i) the ageement 
is set out in writing and signed by the parties; (ii) the agreement specifies the services to 
be performed; (iii) if the services are to be performed on a part-time basis, the schedule 
for performance is specified in the contract; (iv) the agreement is for not less than one 
year; (v) the aggregate amount of compensation is fixed in advance, based oil fair market 
value in an arms-length transaction, and not determined in a manner that takes into 
account the volume or value of any refenals or business otherwise generated between the 
parties for which payment ma) be made by Medicare or a State health care program; and 
(vi) the services performed under the agreement do not involve the promotion of business 
that violates any Federal or State law. 

We conclude that the Proposed Arrangement does not qualify for this safe harbor. h 
order for an ageement to be protected by this safe harbor, strict compliance with all six 
standards is necessary. In this case, the compensation is not an aggregate amount, fixed 
in advance, as the safe harbor requires. Accordingly, the safe harbor standards are not 
satisfied. 

C. Percentage Compensation Arrangement 

Because compliance with a safe harbor is not mandatory, the fact that the Proposed 
Arrangement does not fit within a safe harbor does not mean that the Proposed 

'Because both the criminal and administrative sanctions related to the anti- 
kickback implications of the Proposed Arrangement are based on violations of the anti- 
kickback statute, the analysis for the purposes of this advisory opinion is the same under 
both. 
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Arrangement is necessarily unlawful. Rather, we must analyze this Proposed 
Arrangement on a case-by-case basis. 

Percentage compensation arrangements for marketing services may implicate the anti- 
kickback statute. In our preamble to the 1991 final safe harbor rules, 56 Fed. Reg. 35952 
(July 29, 1991), we explained that the anti-kickback statute "on its face prohibits offering 
or acceptance of remuneration, in~er  alia, for the purposes of 'arranging for or  
recommending purchasing, leasing, or ordering any . . . senice or item'payable under 
Medicare or Medicaid. Thus, we believe that many marketing and advertising activities 
may involve at least technical violations of the statute." 56 Fed. Reg. at 35974. 

This Proposed Arrangement is problematic for the following reasons. 

The Proposed Arrangement may include financial incentives to increase 
patient referrals. The compensation that Company B receives for its 
management services is a percentage of Company A's net revenue, 
including revenue from business derived fiom managed care contracts 
arranged by Company B. Such activities may potentially implicate the anti- 
kickback statute, because the compensation Company B will receive will be 
in part for marketing services. Where such compensation is based on a 
percentage, there is at Ieast a potential fechnical violation of the anti- 
kickback statute. In addition, Company B will be establishing networks of 

, specialist physicians to whom Company A may be required to refer in some 
circumstances. Further, Company B will presumably receive some 
compensation for its efforts in connection with the development and 
operation of these specialist networks. In these circumstances, any 
evaluation of the Proposed Arrangement requires information about the 
relevant financial relationships. However, Company B is not a requestor 
for this advisory opinion, and Company A does not have information 
regarding Company B's related business arrangements. 

Accordingly, we have insufficient information to ascertain the level of risk 
of  fraud or abuse presented by the Proposed Arrangement.' 

'We are also precluded fiom reaching a conclusion about the Alternative Proposed 
Arrangement. Such a determination would require us to evaluate whether the agreed 



The Proposed Arrangement contains no safeguards against 
overutilization. In light of the proposed establishment of provider 
nehvorks with required refeml arrangements, there is a risk ofpotential 
overutilization. Under the Proposed h g e m e n f  we are unable to 
determine whaf ifany, controls will be implemented under managed,care 
contracts negotiated for Company A by Company B. Without such 
controls, we can not be assured that items and services paid for by Federal 
health care programs will not be overutilkd. 

Tbe  Proposed Arrangement may include financial incentives that 
increase the risk of abusive billing practices. Since Company B receives 
a percentage of Company A's revenue and will mange for Company A's 
billing, Company B has an incentive to maximize Company A's revenue. 
This Office has longstanding concern that percentage-biliing arrangements 
may increase the risk of upcoding and similar abusive billing practices. 

111. COSCLUSION 

The advisor). opinion process permits the OIG to protect specific arrangements that 
"containu limitations, requirements, or controls, that give adequate assurances that 
Federal health care programs cannot be abused." & 62 Fed. Reg. 7350,7351 (febmary 
19, 1997). Based on the fack we have been presented, the Proposed Arrangement 
appears to contain no limitations, requirements, or controis that would minimize any 
fraud or abuse. 

Therefore, since we cannot be confident that there is no more than a minima! risk of b u d  
or abuse, we must conclude that the Proposed Arrangement may involve prohibited 
remuneration under the anti-kickback statute and thus ootentially be subiect to sanction 
under the anti-kickback statute, 51 128B(b) of the ~ c t . ' ~ n ~  deininitive conclusion 
regarding the existence of an anti-kickback vioiation requires a deterinination of the 

upon fee is fixed at fair market vaIue. We are prevented &om making that determination 
by $1 128D(b)(3)(A) of the Act, which prohibits our opining on fair market value in an 
advisory opinion. 
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parties' intent, which determination is beyond the scope of the advkorf opinion process? 

IV. LIMITATIONS 

The limitations applicable to this opinion incIude the following: 

This advisory opinion is issued only to Dr. X, who is the ~ e ~ u e s t o i ' o f  this 
opinion. This advisory opinion has no application, and cannot be relied 
upon, by any other individual or entity. 

This advisory opinion is applicable only to the statutory provision 
specifically noted above. No opinion is herein expressed or implied with 
respect to the application of any other Federal, state, or local statute, rule, 
regulation, ordinance, or other laill that may be applicable to the Proposed 
Arrangement. 

. This advisory opinion will not bind or obligate any agency other than the 
U.S. Depanment of Health and Human Services. 

This opinion is also subject to any additional lirnita~ions set fob at 42 @.F.R Part 1008. 

Sincerely, 

D. McCarty Thornton 
Chief Counsel to the Inspector General 

'Our conclusion regarding the risk of fraud or abuse h relation to the anti-kickback 
statute should not be construed to mean that a finding of fraud or abuse is an implied 
element necessary to establish a violation ofthe statute. 



ALTERNATIVE PROVISION 

2. SHAREHOLDER shall pay the paid-in capital amount of Five Thousand Five 

Hundred Dollars ($5,500.00) in monthly installments commencing February 1, 1994 of $460.m 

for eleven (11) consecutive months with a tweifth (12th) insdlment of $440.00. 

3. If the STOCKHOLDER'S employment by the COMPANY is terminad pursuant 

to the terms of STOCKHOLDER'S employment agreement with COMPANY, such 

STOCKHOLDER, his heirs or assigns, shall sell and the COMPANY shall purchase, by way 

of redemption, all of the shares of stock he then owns in the COMPANY for 

STOCKHOLDER'S original purchase price plus the amoun: attributable to any increase in the 

All Urban Consumer Price Index (CPI) when considering the y e a  of acquisition as the base 

year. Payment of the redemption amount shall be in the same manner as COMPANY was paid, 

i.e. in cash or over twelve (12) months calculated consistent with the foliowing example. For 

example, if the STOCKHOLDER purchased shares for $S.OOO.QO, on redemption he would 

receive $5,000.00 plus the CPI increase from January of the y e a  of purchase. 

4. This Agreement shall be binding on the parties, their heirs and assigns, and may 

be terminated or modified only by mutual agreement beween them. 

5. This Agreement shall be governed by the laws of the State of Florida. 

6. The parties agree that the amount of  capital cont~ibution and method of valuation 

and repayment shall be reviewed by h e  Board of Directors of COMPANY annually. 

IN WTNFSS \'HEREOF. the parties hereto have hereunto executed this Agreemenl as 

of the day and year rust above written. 






















































