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STATE OF FLORIDA

IN RE: THE PETITION

FOR DECLARATORY
STATEMENT OF
JOHN SOKOLOWICZ, MD
/
FINAL ORDER

THIS CAUSE came before the Board of Medicine (hereinafter “the Board”)
pursuant to §120.565, Florida Statutes, and Rule 28-105, Florida Administrative Code,
ai a duly-noticed public meeting in Ft. Lauderdale, Florida on April 7, 2002, for the
purpose of considering the Petition for Declaratory Statement (attached as Exhibit A)
filed on behalf of JOHN SOKOLOWICZ, MD (hereinafter Petitioner). Having considered
the petition, the arguments of counse! for Petitioner, and being otherwise full_y advised
in the premises, the Board makes the following findings and conclusions. - o

FINDINGS OF FACT

1. This petition was noticed by the Board in Vol. 28, No. 13, dated March 29,
2002, of the Florida Administrative Weekly. These findings of fact are those pled by
Petitioner in his petition.

2. Petitioner, JOHN SOKOLLOWICZ MD, is an allopathic physician licensed to
practice medicine in the State of Florida.

3. Petitioner and Dean Heller, MD (“*Heller”) are the sole shareholders of

Sokolowicz and Heller, MD, PA (hereinafter “the PA”).
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4. Petitioner and Heller provide medical services to patients as employees of the
PA.

5. The PA currently has a contract with Humana, Inc. to provide Diagnostic
Tests to a certain panel of subscribers, referred to as “Panel A Subscribers,” on a
reduced fee-for-service basis of 70% of Medicare allowable.

6. Humana, Inc. is proposing a separate contract with the PA to provide
diagnostic tests to a different panel of subscribers, referred to as “Panei B Subscribers,” '
on a reduced fee-for-service basis of 60% of Medicare allowable.

7. Humana, Inc. does not permit a provider to have different contracts with
different rates for reduced fee-for-service reimbursement and requires ahy provider with

contracts having different reimbursement rates to accept reimbursement at the lowest

rate provided in the contracts.
?

8. As a resuit of Humana, Inc.’s policy, if the PA entered into the new contract
regarding the Panel B Subscribers, Humana, Inc. would reduce the fees payable under
the current contract to 60% of Medicare allowable.

9. Humana, Inc. will continue to pay the current fee of 70% of Medicare
allowable under the current contract, if the PA can use a different taxpayer identification
number (“TIN”) for the new contract for Panel B Subscribers.

10. The PA can obtain a different TIN for the purposes of the new contract by
forming a wholly-owned subsidiary with its own TIN.

11. The PA plans to form a wholly-owned subsidiary limited liability company to

hold the new contract. The subsidiary will not provide services or have employees.
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12. Petitioner will be required to be a party to the new contract as an affiliated
physician.

13. Petitioner and Heller will provide the full range of health care services for
which the subsidiary will contract through the joint use of share office space, facilities,
equipment and personnel of the PA, as part of the relationship between the PA and the
subsidiary. Substantially all of the services of Petitioner and Heller are billed in the
name of the PA, and amounts received are treated as receipts of the PA. The
overhead expenses of and the income from the PA are distributed in accordance with
methods previously determined by Petitioner and Heller.

CONCLUSIONS OF LAW

14. The Board has jurisdiction over this matter pursuant to Section 120.565,
Florida Statutes, and Rule 28-105, Florida Administrative Code.

15. The petition filed in this cause is in substantial compliance with the
provisions of Section 120.5685, Florida Statutes, and Rule 28-105, Florida Administrative
Code.

16. In his petition, Petitioner requested the Board to interpret Section 456.053,
Florida Statutes, and to advise whether the provision of medical services by the PA
under the new contract between the PA’s subsidiary and Humana, inc. would
constitute a violation of that provision.

17. Regardless of which pane! an individual patient subscribes to, the PA will be
providing the medical services for which Humana, inc. has contracted, and will receive
a fee only for those medical services. Under these circumstances, the proposed
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arrangement between the PA and the subsidiary does not violate Section 458.053,
Florida Statutes.

18. This Final Order responds only to the specific facts set forth and specific
questions set forth by Petitioner in his Petition for Declaratory Statement. The
conclusions of the Board are with regard to the specific statutory provision addressed,
and should not be interpreted as commenting on whether the facts in the petition may
or may not violate any other provisions of Chapters 458 or 456, Fiorida Statutes, or
other related obligations placed on physicians in Florida. Furthermore, this Declaratory
Statement is not a ruling on the legal vaiidity or enforceability of any contract described
in the petition.

WHEREFORE, the Board hereby finds that under the specific facts of the

petition, as set forth above, the proposed contractual arrangement does not constitute

prohibited patient self-referral.

DONE AND ORDERED this __/ __ day of MAY , 2002.

BOARD OF MEDICINE

S

Larry M€Pherson, Executive Director
for Zachariah P. Zachariah, MD, Chair

NOTICE TO PARTIES

Pursuant to Section 120.569, Florida Statutes, the parties are hereby notified

that they may appeal this Final Order by filing one copy of a notice of appeal with the
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Clerk of the Department of Health and one copy of a notice of appeal and the filing fee
with the District Court of Appeal within 30 days of the date this Final Order is filed.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing Final Order

has been furnished by U.S. Mail to Keith J. Blum, Esquire, Zack Kosnitsky, PA, 100 SE

2™ Street, Suite 2800, Miami FL 33131 this féﬁ_iday of /' 1 % , 2002.

T N

FAUSERS\WADMINY EEWMEDICINE\DECLARATORY STATEMENT Sisokolowicz FO.wpd
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BANK OF AMEAICA TOWER ZA( : I<
100 SDUTHEAST 240 STREET

i, PLGPUDA 331312104 KOSNITZKY

PROTESSIIONAL ASSDCIATION

TELEFHONE {308 539-8400
FACSINILE (30S] 5a8-1307
E MAIL INFOBZACKLAW,COM

REPLY To: Musm: OrrFick

March 12, 2002 -

' - 7 6147 7R
Y1A FEDERAL EXPRESS AND .
VIA E-MAIL: chervl graham@deh.state.fl.us
Mes. Cheryl Graham '
Board of Medicine

4052 Bald Cypress Way, Bin-C03 -
Tallahassee, Florida 32399

Re:  Petition For Declaratory Statement
In Re: John Sekolowicz, M.D.

Dear Ms. Graham:

WINDMILL PROFESSIONAL CAMPUS
17190 ARVIDA PARKWAY

. AUITE 2

WESTON, FLORIDA 33326

TELEPHONE (954) 659-8699
FACSIMUE (954} GER-8697

Epclosed please find John Sckolowicz, M.D.’s Petition For Declaratory Statement for
submission to thz Board of Medicine. We are submitting this Petition to be heard at the April 5-
~ 6,2002, full board meeting to be held at Weston, 400 Corpomtc Drve, Pt. Lauderdale, Florida.

Please confirm your rccmpt of our Petition by rsmrmng to us, by mail, a stamped signed

copy of the Petition.

Tam availab]c for any quesnons O COMMmENtS YOu may havc with respect to this matte:

Thenk you for your assistance and cooperation.

KIBA:
Enclosmres

cc:  Lee Ann Gustafsan, Esq. (FedFx & e-mail: Lee_Am Gustafson@uag.m ﬂ.ns)

John Sokelowicz, M.

Doc#; 151266v ) 03-12-2002; 11:49:06
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DEPARTMENT OF HEALTH

o : OEPUTY C
STATE OF FLORIDA, DEPARTMENT OF HRALTH CLERK 4‘

BOARD OF MEDICINE _
. DATE
. Cas= No.

IN RE: PETITION FOR DECLARATORY
STATEMENT BY:

JOHN SOKOLOWICZ, MD.

PETITION FOR DECLARATORY STATEMENT
PURSUANT TO SECTION 120.565, FLORIDA STATUTES,
AND RULES 64B 25-1.003 AND 28-4.001, FLORIDA
ADMINISTRATIVE CODE

Petitioner, Jobn Sckolowicz, MD. (“Petitioner”) by and through undersigned counsel,

petitions the Board of Medicine fo: a Declaratory Ststement and states fhe fo]]owing:
INTRODUCTION

1. Petitioner, John SoXolowicz, M.D, (“Sokolowicz™), is licensed to prsctice

medicine in the State of Florida. | .
5. The agecy affected by this Petition is the Department of Health, Board of
Medicine (the “Board™.

3. The sctivities of Pcnhoner are subjcet o mgv)anon vpder Section 456. 053 .
Florida Statute (a/k/e known as the Patient Self-Referral Act of 1992) (the “;Sglf__&gtmg}_&_f'), 2
mpyofvrhxchmmhcdhcratoasEthbﬂ“A” ‘

4. Petitioner is contemplating entaring into a contract with Humana, Inc., or its
subsidian‘as or affilintes {“Emn.ma"}, 10 provide thellium stmss tests and other similar diagnostic
tcsts, some of which are considered “designated beglth services” under the Self-Referral Ac!,
(coﬂecﬁvely, the "‘D@@ng_zc Tests™) on a reduced fee-fox—smce basis.

e R i e - ——————
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SHORT QUESTION
STATEMENT OF FACTS -

5. Sokolowicz is a shereholder of Sokolowicz and Heller, M.D., P.A. (the “P.A.™)

6.  Sokolowicz provides medical services on behalf of the P.A. as an employee of the
PA. A ' ' o
" 7. TheP.A currently has & contract with Humane to provide Dizgrostic Tests to &
certain panel of subscribers (“Panel A Subscribers™) on & reduced fee-for-service basis of
sevesty (70%) percent of Medicare. allawable (the “Existing Contract”). -

8 Humana would like to enter into 8 separate cantract with the P_A. 1o provide

Diagnostic Tests to a different panel of subscribers, other than the Panel A Subscribers ("Pangl B
Subscribers™), on a reduced foe-for-servics basis of sixty (60%) percent of Medicare allowable
{the “New Coptract”).

9. Huymanz dnes not permmit & provider to have different contracts with different rates
for reduced fee-for-service reimburscment, and requires any provider with comtracts with
different reimbursement rates to accept reimbms@gm at the lowest rair, provided in the
contracts. )

10.  Assuch,Ifthe P.A. wers to mmiotth_e#e Contract with Humana, the P-A.
would be required to accept a sixty (60%) percent reimbursement rate under the Existing
Conﬁam, in addifion to the sixty (60%} percent m-imbuIStment rate under the Ner\;i Coutract.

11. TheP.A will not enter into the New Contract with Humana if}eqaﬁ:edwampta
reduction in the reimbmseu:icnt vate under the Existing Comract to a sixty (60%) percent
reimbursement rate ﬁom a sevepty (70%) percent mmbmsement rate.

12. Humsana will p&mmthc P.A. 10 entar into the New Contract andmmntamthf:
seventy (70%) percent reimbursement rate under the Emstmg Contract if the P.A. can use &
taxpayer identification number.(“TIN") differant from that of the P.As TIN,

In Re: John Sokolowicz M.D.
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e e — _—

13.  The only way for the P.A_ to obtain 2 different TIN, 50 25 to enter into the New
Contract without having the reimbursement rate undes the Existing Contract reduced, is for the -
P.A. to form & wholly owned subsidiary entity and apply for a separate TIN from the Internel

. Revenue Service (the “IRS™). Individual entities may not have more then one TIN or ¢lse the

P.A. would apply to fhe IRS for its own new TIN.

14.  TheP.A. is contemplating forming 2 wholly owned subsidiary limited inbility '
company (the “Mm_@mthm own TIN to eater icio theNewConmvnthumana.

15. A wholly owned subsidiary limited liability company is considered & disregarded
entity for federal and state tex purposes. That is, for tax purposes it is deemed not t0 exist and all
of the income and expenses ﬁfsunhsubsidiarylimitzd Lability company are deerned to be the
income end expenses of its parent. In our case, all of the income end expenses of t_ﬁe Subm&ary
LLC would be deeﬁnhd 10 be 1he income and expenses of the P.A. and the Subsidiary LLC would
nntbc required to file any tax refurns, but Will be able to obtain a new TIN.

16. The Subsxdm'ym s only ﬁmcnonwﬂlbcto hcldtheNew Conuam, it wili not
provide services or bave employees. )

7. Howxver, Sokolowicz will aiso be required 1o be & party to ﬂ::s New Contract as
an affiliated physician.

18, Tthmgmsm Tesisprov:dndforundcrthzﬁcw Contmciwﬂl bepmwde.dby
the P.A. as part of the relationship between the P.A. and the ;SubsxdmryLLC. in that the

_ Subsidiary LLC has no employees and its sole purpose is to bold the New Contract s a method

for the P.A. to get the New Contract without baving a corresponding reduction in the
reimbursement Tate under the Existing Confract. |

'19.  The sole purpose of this structure is 1o cobtain 8 different TIN o a5 to permit the
P.A. 16 maintain ﬂ:e Exxsnng Contract with its seventy (70%) percent mmbm-scmc:ntraxc and
also entt.r into the New Contract wnth the sixty (60%) percent reimbursement rate, wrthaut losing
the seventy (70%) mmbms:ment rate of the Existing Contract.

In Re: John Sokolowicz, M.D,
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20.  This Petition seeks, in géneml, guidence as to whether the structure as
contemplated a't;ovc, whereby the P.A. will provide the Diagnostic Tssts mdey the New Contract
to which the Subsidiary LLC (the P.A.'s wholly owned subsidiary) is a party, will constitute a
violation of the Florida Pefient Sclf-Referral Act .

21,  Pursuant to the Self-Referral Act and based on assuming the accuracy and

"completeness of the Statement of Facts set forth above, Sokolowicz is requesting & written

declaratory statement from the Board of Medicine that the. above described relationship will not
result in prohibited referrals under the Self-Referral Act. |
ANALYSIS OF THE LAW

22.  For purposes of this analysis and the Petition, the critical question is whether there
will “prohibited referrals” under the Self- Rsfcml Act as a resutt of the relstionship by g -
between the P.A_ and the Submdlary LLC. _ A

'23.  The SeX-Refexral Act prohibits the referral by & physician for the furnishing of
*Designated Health Services” to an entity in which the phwman is an'investor. Section
455.654(5)(e), Florida Statutes. As discussed sbove, certain of the Disgnostic Tests are
Dresignated Health Services. | | o

24, The Se]fR:fcnal Act defines “referral” as, in gmcral Bny refeiral of a;pahcm by

8 physmxan for bealth care services. Section 455. 654(3)[0), Florida Statutes,

25.  *Referral” as defined under the Self-Referral Act contemplates that: i) the

forearding of a patient by a physicien to another physician or to &n entity which provides or

suppﬁc.s designated bealth services or any other health care jtem or service; or (if) the request or-
esteblish of a plan of care by a health care provader which mcludes the provision of d:mg;nmd
health services or other health care item or service.

26. Inourcase, a.mfe.rral could be deemed to occur as a resuit of the P.A_ providing
Diagnostic Tests under the New Contract in that since the Subsidiery LLC is a party 1o the New

In Re: John Sckolowicz, MDD,
Page 4 of B
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Contract and not the P.A. Sokolowicz, as the affilisted physician of the Subsidiary LLC, could
be deermed to be referring the Panel B Subscribers to the P.A. for the provision of Diagriostic
Tests in that, technically, under the New Contract the Subsidiary LLC is lc,ontactuaﬂy' obligated
1o provide the services under the New Contract. However, sipce the Subsidiary LL.C has no
employees and was only formed to obtain a new TIN so that ﬁ:e P.A would not lose it seventy
(70%) psr‘ccn: reimbursement rate under its Existing Contract, the Subsidiary is unable {o, and it
'was pever contemplated that 1t would, provide the Diagnostic Tests under the New Contract.
The sole purposs of the relationship between the P.A. and the Stbsidisty LLC wes for
administrative convenience so that tﬁs P.A. could obtain the 60% contract without loging the
70% contracts,

27.  Assuch, there isno “referral” in connection with the above contemplated
structure that would unphcate the Self-Rafermal Act.

28.  However, even if the relationship between the P.A. and the Subsidiary LLC were
deemed to be considered a “referral” within the meaning of the Self-Referral Act, the Self- ’
Referral Act provides for cértain exceptions for referals of professional services provided within
& group practice. |
. ~29.  Pursuantto S;;:t:on 456.053(3)(0)3 f Flonda Stattes, an order, recommendation
or pian of care will not constitute 8 referral “[bly a ... member of a group gm:tme for
designated health services ... that are pnrescn'bed or provided solely for such ... group practice’s
own petients...™ |

" 30.  Section 456.053(3)(h), Florida Stanntes, defines “group practice”, s & group of
two or more health cere providers .lcga]ly organized as a partoership, professional cofporaﬁon, or

similer association:;

-{2d)  Inwhicheach heahth care provider who is 8 member of the group
provides substantially the full range of services which the health care provider
routinely provides, inchuding medical care, consultation, diagposis, or treatment, -
through the joint use of shared office space, facilities, equipment, and persommel;

Tz Re: Johm Sokolowize, MD.
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(t)  For which substantially &1l of the services of the health care
poviders who are members of the group are provided through the group and are
billed in the name of the group and amounts so received are treated as receipts of
the group; and .

(c) Inwhichthe overhead cxpenses of end the income from the
practice are distributed in accordance with methods previcusly dctez:tmned by
members of the group.

31. ‘The P.A, including the Subsidiary LLC which is the P.A *s wholly owned limited

- liability company, meets the requirements of a “group practice™ in that (i) Sokolowicz and Dean

Heller, M.D. (“Heller”) are the sole sharebolders of the P.A. aod the P.A. is the sole owner of the
Subsidiary and, therefore, they are two hezlth-care providers legally organized es an association
copsisting of the P.A, and its wholly owned subsidiary the Subsidiary LLC, (if) each Sokclowicz
an& Heller provide the full range of health care services they routinely provide through the joint
use of shared office space, facilities, equipment, and personnel of the P.A; (iif) substantially all
of the services of Sokolowicz end Heller are provided through the P.A. and are billed in the
pame of the P.A. and amounts so received gre trested as receipts of the P.A, and (3v) the
pvcrhéad expenses of and the income from the P.Al are distrinxted in accordance with methods
previously determined Sokolowicz and Heller. |
32 'I'h:raforc, assuming the reiationship between the PLA. and the Submthary LiLC
creates  “referral” within the meaning of the Self-Referral Act, such “referral® would he an
exception to the prohibition of referral under thr. Sdf Referral Act as 8 result of the group
practice™ exception for the reasons discussed above
33. Specific Request for Declaratory Statemnents.
® Whether the relationship by and between the P.A. end the Subsidiary LLC
with respect to the provision of Diagnostic Tests under the New Cantract results in a
referral for health care service subject tG the Self Refeiral Act. .
(b)  Assuming the relationship between the P.A. and the Subsidiary LLC is
deemed o create a referral of bealth -care services subject to the Self-Referrel Act,

In Re: Jobn Sokolowicz, MD.
Page 6 of§
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whether such referral results in 2 violation of the Self-Referral Act, not subject to the
group pfacﬁce exception.

ZACK KOSNITZKY, P A.

Attorneys for Petitioner - .
Bank of America Tower, Suite 2800
10C Southeast 2nd Street

Miami, Florida 33131

Fibrida Bar #0879185

In Re: John Sokolowicz, M.D.
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CERITFICATE OF SERVICE

1 HEREBY CERTIFY that a true copy of the foregoing was furnished on March 12, 2002

by ¢-mail and overnight courier to Cheryl Graham, Board of Medicine, 4052 Bald Cypress Way,

- Bin-C03, Tallzhasses, Florida 32399, Cheryl Grabam@dob.state.flus and to Lee Aonn

Gustafson, Esq., Assistant Attomney-General, Office of Attomey Generel, Room 324, Collins
Building, 107 West Gaines, Tallzhasses, Florida 32301, Lee_Ann Gustafson@oag.state f1.us.

ZACK KOSNITZKY,P.A.
Attorneys for Petitioners
NationsBank Tower, Suite 2800
100 Southeast 2nd Street
Miami, Florida 33131

Phone: 30 -$400

BY:

ITH 1. BLUM, ESQ.
lorida Bar #0879185

B15113] ) - Pet for D Ststageess — Soicobeicy DOWRD0Z 9:353 AM

In Re: Jobm Sokalawicz, M.D.
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The 2000 Florida Statutes
Tile XX0XTT Chapter 456 - i
REGULATION OF PROFESSIONS AN Health Professions And Occupations: Chepter
DCCUPATIONS General Provisions

1456.053 Financial arrangements between refeiring health care providers ang
providers of health core services.~— - .

(1} SHORT TITLE.--This section may be dited as the “Patlent Self-Referral Act of 1992.7

{2) LEGISLATIVE INTENT.--It is recognized by the Leglslature that the referral of 2 patient by
heaith care provider to p provider of health care services in which the referring health care ‘
provider hes an investment interest represents a potential conflict of interest. The Legisiature finds
these referral practices may limit or eliminate competitive alternatives In the health care services
market, may resutt In overutilization of heatth care services, may increase costs to the heaith care
system, and may a2dversely affect the quality of health tare. The Legislature also recognizes,
however, that it may be appropriate for providers to own entities providing health care services,
and to refer patients %o such entities, 25 long as certain safeguerds are present in the
arrangement, 1t Is the intent of the Legislature to provide guidence to health care praviders
regarding prohiblted patient referrals between heaith care providers and entities providing health
care services and 0 Protect the people of Fiorida from unnecessary and costly health care
expenditures. ’

(3) DEFINITIONS.—For the purpose of this sectlon, the word, phrase, or term:

{a) "Board” means any of the followlng beards relating to the respective professlons; the Board
Medicine as created In 5. 458,307; the Board of Ostecpathic Medicine as created in s. 458,004,

the Board of Chiropractic Medicine as created in s. 460.404; the Board of Podiatric Medicine as
created in s. 461,004 the Board of Optometry as created in s, 463.003; the Board of Pharmacy ag
crested in 5. 455.004; and the Board of Dentistry as cregted in 5. 466,004 : T

" {b) "Comprehensive rehabilitation services™ means services that are provided by heatth care
professionais licensed under part 1.or part 11 of chapter 468 or chapter 486 to provide speech,
occupational, or physical therapy services on an outpatient or ambulatery basis.

{¢) "Designated health services” means, for purposes of thls section, diirilcat {aboratory services,
physlical therapy services, comprehensive rehatliltative services, diagnostic-imaging services, and
radiztion therapy services, ..

{d) *Diagnostic imaging services” means magnetls resonance imaging, nudear medicine,
anglography, arteriography, computed tomography, positron emission tomography, digital

vascular imeging, brunchegraphy, ymphanglography, splehography, uitrasound, EEG, EKG, nerve
conduction studles, and evoked potentials, - .

(&) *Direct supervision" means supervision by 2 physiclan who is present in the office sulte and
immediately avalfable to provide assistance and direction throughout the Yme sefvices sre being
performed. "

{7} “Entty” means any individual, partnership, firm, corpoaration, or sther business entity,

hitn:fwww. Jegstate. fl.us/Statutes/index. cfin?App_mode=Display_Statimte&Search String... 3/12/2002
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{g) "Fair rnarket value” means value in Brms length transactions, conslstent with the general
market value, and, with respect to rentals or leases, the value of rental property for general
commertial purposes, nat taking inte acoount its lntended use, and, in the case of a lease of
space, not adjusted to refiect the addtional value the prospective lessee or lessor would attribute
to the proximity or convenience to the lessor where the lessor is a potertial source of patient
referrals to the lessee,

(hy “Group practice” }neans a group of two or more health care providers legally organized as a
partnership, professional corporation, or similar association:

1. In which each heaith care provider who is 8 member of the group provides substantally the ful)
range of services which the health care provider routinely provides, including medical care,
consultation, diaghosis, or treatment, through the joint use of shared office space, facziit-es,
equipment, and personnel;

2. For which substantially all of the services of the health care providers who are members of the
group are provided through the group and are bilied In the name of the group and amaunts so
received are treated as recelpts of the group; and

3; In which the pverhead expenses of and the income from the practice are distributed in
accordance with methods previously determined by members of the group.

{i) "Health care provider” means any physician licensed under chapter 458, chapter 459, chapter
460, or chapter 461, or any health care provider licensed under chapter 463 or chapter 466.

(i} "Immediate famlly member” means a health care provider's spouse, child, child's spouse,
grandchild, grendchild’s spouse, parent, parent-in-law, or slbling.

{k) "Investment Interest* means an equity or debt securlty issued by en entity, including, without
limitation, shares of stock in & corporation, units or other interests tn a parthership, bonds,
debentures, notes, or other equity interests or debt Instruments. The foltowing investment
interests shail be excepted from this dafinition:

1. An investment Interest In an entlty that is the sole provider of gdesignated health services In a
rural ares; .

2. An Investment interest in notes, bonds, debentures, or other debt Ihstruments issved by an
entity which provides designated heslth services, as an integral part of & plen by such entity to
zcquire such Investor's equity Investment interest in the entity, provided that the interest rate Is -
consistent with falr tmarket value, ang that the maturity data of the notes, bonds, debentures, or
other debt instruments issued by the entity to the Investor is not later than October 1, 1996.

3. An Investment Interest In real property resutting in a landlord-tenant relationship between the
health care provider and the entfty in which the equity interest is held, unfess the rent ig

determined, In whole or in part, by the business volume or profitability of the tenant or ex::.eeds
fair market value; or

4. An Invastient interest in an entity which owns or Jeases and operates a hospttai ficensed
vnder chapter 385 or 3 pursing home factiity icensed under chapter 400,

{} ~Investor™ means a person or entity owning a legal or beneficlal ownership of investment
Interest, directly or indirectly, induding, without imitationy, through an immediate family member,
trust, or another entlty related to the investor within the meamng of 42 C.F.R. 5. 413.17, in an
enthy.

(m) *Cutside referval for dlagnostic Imaging services™ means a referrat of a patient to a"gmup
pracHee or sole provider for diagnestic imaging services by a physician whao is not 2 member of the
group practice or of the sole provider's practice and who daes not have an investment interest In

httn:/Fwww leg state L us/Statutes/index. cfm?App_mode=Display_Statste&Search_String... 3/12/2002
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the group practice or sole provider's practice, for which the group practice or sole provider bitled
for both the technicel and the professional fee for the patient, &nd the patient did not become 2
patient of the group practice or sole pmwder’s praciice,

{n) "Patient of 2 group practice” or "patlent of a sole provider” means a patient who receives a
physical examination, evaluation, diagnosis, and deveiopment of a freatment plan medicaliy
necessary by a physiclan who is a member of the group practice or the sole provider's practice.

(o) “Referral® means any referral of 2 pahent by » health care provider for heaith care setvices,
|ndud|ng, without Iimitation:

1. The forwarding of 2 patlent by a heaith care provider to ancther health care provider or to an
entity which provides or supplles designated health services or any other health care ttem or
service; or

2. The request or establishment of 3 p!.an of care by a heaith care provider, which Includes the
provislon of designateg health services or other health care item or service.

3. The following orders, recoramendations, or ptans of care shall not constitute a refesral bya
health care provider:

&. By a radlologist for diagnostic-imaging services.
b. By a physician specializing In the provision of radiation therapy services for such services,

¢. By a medical oncologist for drugs and solutions to be prepared and administered intravenously
o such oncologist’s patient, as well a5 for the supplies and equipment used in connection
therewith to trezt such patient for cancer and the complications thereof.

d. By a cardiologlst for cerdlac catheterization services.,

e. By a pathnlogist for diagnostic clinizat iaboratory tests and pathologicat examination services, If
fumnished by or under the supervision of such pathologist pursuant to e consuitation requested by
another physician.

f. By a health care provider who is the sole provider or member of a group practice for designated
heaith setvices or other health care Rems or services that are prescribed or provided solely for

. such referring health care provider's or group practice's own patients, and that are provided or

performed by or under the direct supetvision of such referring health care provider or group
practice; provided, however, that effective July 1, 1999, a physician llcensed pursuant to chapter
45B, chapter 459, chapter 460, or chapter 461 rmay refer 2 patient to a sole provider or group
placﬁce for diagnostic imaging services, exduding radiation therapy services, for which the sole
provider ot group practice biiled both the technical and the professions! fee for or on behalf of the
patient, If the referring physician has no investment interest in the practice. The dizgnostic
imaging service referred to a group practice or sole provider must be a diagnastic imaging service
normally provided within the scope of practice to the patlents of the group practice or sole
provider. The group practice ar sole provider may accept ne more that 15 percent of thelr patients
receiving diagnostc Imaging services from outside referrals, excluding radiation therapy serviees,

g. By a health care prowder for services provided by an ambulatory surnical center rmnsed under
chapter 395,

h. By a hezith care provider for diagnostic clinlcel Jaboratory services where such services are
directly related to renaj dizlysis.

I. By & urclogist for Ithotripsy services. |
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J. By a dentist for dental services performed by an employee of or healih care provider who is an
independent cantractor with the dentist or group practice of which the dentist Is a member,

k. By a physician for Infusion therapy services to a patient of that physician of ¢ member of that
physician's group practice,

1. By a nephrologlst for renal cialysis services and supplies,

{p)} "Fresent In the office suite® means that the physicien Is actuelly physically present; provided,
however, thet the health cere provider Is tonsidesed physically present during brisf unexpected
absences as well as during routine absences of 2 short duratlon if the absences occur during time
periode in which the heaith care provider is otherwise scheduled and ordinanly expected to be
present 3nd the absences do not conflict with any other requirernent In the Medicare program for 2
particular level of health care provider supervision.

{q) "Ruraj area" means B county with & population denslty of no greater than 100 persons per
square mlle, as defined by the Unied States Census.

{(r) "Sole provider” means one hagith care provider licensed under chapter 458, chapter 458,
chapter 460, or chapter 451, who maintzIns a separate meadical office and a medical practice
separate from any other health care provider end who bills far his or her services separately from
the services provided by any other heatth care provider, A sole provider shalt not share overhead
expenses or professional Income with any other person er group practice.

(4) REQUIREMENTS FOR ACCEPTING OUTSIDE REFERRALS FOR DIAGNCSTIC IMAGING. —

{a) A group prectice or sole provider accepting outside referrsls for diagnostic imaging services is
required to comply with the following conditions:

1, Diagnostic imaging services must be provided exclusively by a group practice physician or by a
full-time or pan-time employee of the group practice or of the sole provider's practice.

2, All equity In the group practice or sole provider's practice accepting outside referrals for
diagnostic imaging must be held by the physicians comprising the group practice or the scie
provider’'s practice, each of whom must provide at least 75 percent of his or her professional
services to the group. Atematively, the group must be intorporated under chapter 617 and must
be exempt under the provisions of 5, 501(c)(3) of the Internal Revenue Code and be part of a
foundation in existence prior to January 1, 1998, that Is created for the purpose of patlent care,

- medical education, and research.

3. A group practice or sole provider may not enter into, extend or renew any contract with a
practice management company that provides any finandal incentives, directly or indirectly, based
on an increase in outside referrals for disgnoestic imaglng services from any graup or sole provider
managed by the same practice management company.

4. The group practice or sole provider accepting outside referrals for disgnostic imaglng services
must B for both the professicnal and technical component of the service on behalf of the. patient,

&nd no portion of the payment, or any type of conslderatmn, either directly or indirectly, may ba
shared with the referring physician.

5. Group practices or sole providers that have a Medicald provider agreement with the Agency for
Health Care Administration must fucnlsh disgnostic Imaging services to their Medicald patients and
may not refer a Mediczid reciplent to 2 hospital for sutpatient diagnostic imaging services unlegs
the physidar furnishes the hospital with documentation demanstrating the medical necesshty for
such a referral. If necessary, the Agency Tor Health Care Administration may apply for 2 federal
walver to implement this subparagraph.

5. All group practices and sple providers accepling outside referrals for diagnostic imaging shali
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report annually to the Agency for Health Care Administration providing the number of outside
referrals accepted $or dlagnostic imaging services and the total number of ali patierts recetving
- dlagnostic Imaging services.

{b} If 2 group practice or sofe provider accepts &n cutside referral for diagnostic Imaging services
in violation of this subsection or ¥ a group practice or sole provider accepts outside referrals for
diagnostic imaging services in excess of the percentage limitation ssteblished in subparagraph (&)
2., the group practice or the sole provider shall be subject to the penahties in subsection {5),

{¢} Each managing physidan member of a group practice and each sole provider who accepts
outside referrals for diagnostic Imaging services shall submit an annual attastetion sighed under
ozth to the Agency for Health Care Administration which shall include the annual report required
under subparagraph {23)6. and which shall further confirm that each group practice or sole.
proviter Is in compliance with the percentage iimitations for accepting outside refervafs and the
requirements for accepting culside referrels listed in paragraph {a). The agency may vetify the
report submitted by oroup practices end sole providers.

{5) PROHIBITED REFERRALS AND CLATMS FOR PAYMENT.~Except &s provided In this section:

{a} A health care provider may not refer a patient for the provision of designated heatth services
tz an entity in which the health care provider Is an investor or has an Investment interest.

{b) A health care provider may not refer a patient for the provision of any gther health care item
or service to an entity in which the health care provider is an investor unless:

1. The provider's investment interest Is in registered securities purchased on a national excﬁange
or over-the-counter market and issued by 2 publily held corporation:

a. Whose shares are traded on a pational exchange or on the gver-the-counter market; and

b. Whose total assets at the end of the corporation’s most recent fiscal quarter exceeded $50
milfion; or

2. With respect to an entity other than a publicly held corporation described it subparagraph 1.,

and p referring provider's investment interest in such entity, each of the following reguirements
are met:

2. No mare than 50 percent of the vafue of the ir';vestmen‘: Interesis are held by Investors whe are
in a poshtion to make referrals to the entity.

b. The terms under which an Investment interest is offered to an investor who Is in 2 position to
make referrals to the emity are no different from the tems offered to.investors who are notéih a
position to make such referrals.

€. The'terms under which an investment interest Is offered to an Investor who is in 2 position to
make referrals to the entity are not reiated to the previous or expected vnlume of referrals from
that investor o the entity.

* d. There is no requirement thet an investor make referrals or be In a8 position to make referrals
the entity as 2 condition for bacoming or remalning an investor.

3. With respect to ether such entity or publidy held carporation:

a, The entity or corporation does net loan funds to o_r- gusrantee a ivan for an investor who Is in a
position to- make referrals to the entty or corporation If the investor uses any part of such loan to .
ohizin the investment Interest.
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b. The amount distributed to an investor representing 2 retumn on the investment interest is
directly proportional to the amount of the capltal investment, induding the falr market value of
any preoperationa! services rendered, invested in the entity or corporation by that Investor,

4. Each board and, in the case of hospitals, the Agency for Heslth Care Administration, shail
encourage the use by iicensees of the declaretory statement procedure to determine the
appilcability of this section or any rule edopted pursuant to this section as it applles solely to the
licensee. Boards shall submit to the Agency for Health Care Administration the name of sny entity
tn which a provider investment interest has been approved parsuznt to this section, and the
Agency for Health Care Administration shall adopt rules providing for periodic quality assurance
and utiiizatioh review of such entities,

{c) No claim for payment may be presented by an entity to any individual, third-party payar, or
other enttty for & service furnished pursuant to 2 referval prohiblted under this section.

{d} If an entity collects any arﬁount that was billed in violation of this section, the entity shall
refund such amount on a2 timely basis tn the payer or individual, whichever is appllmble..

{e) Any person that presents or causes to be presented a8 bill or a claim for service that such
person knaws or should know is for a service for which payment may not be made under
paragreph {c), or for which a refund has not been made under paregraph (d}, shall be subject to a
clvil penaity of not more than $15,000 for each such setvice to be imposed and collected by the
appropriate board,

() Any health care grovider or other entity that enters into an srrangement or scheme, such as a
cross-referval arrangement, which the physician or entity knows or should know has & principal
purpose of assuring referrals by the physidan to & particuiar entity which, if the physician directly
made referrals to such entity, would be In violatlan of this section, shall be subject to a civil
penalty of not more than $100,000 for each such droumvention srrangement or scheme o be
imposed and collected by the appropriste board.

(g} A violation of this section by & health care provider shail constitute grounds for discplinary
action to be taken by the applicable board pursuant tn s. 458.331(2), s. 459,015(2), 5. 460,413
{2, 5. aB1.013(2), s. 463.016(2), or 5. 46€.028(2). Any hospltal licensed under chapter 355
found in viclaticn of this section shall be subject 1o the rules adopted by the Agency for Health
Care Administration pursuant to 5. 325.0185(2). :

{h) Any hospita! licensed under chapter 395 that discriminates against or eﬂnermsa penalizes a
heslth care provider for compliance with this act.

{i) The provision of paregraph (&) shall not apply to referrals to the offices of radiation therapy
canters managed by an entity or subsidiary or general partner thereof, which performed rediation
therapy services at those same offices prior to April 1, 1992, and shall not apply also to referrals

. for radiation therepy to be performed 2t no more than one additiongl office of any entity qualifying
for the foregolng exception which, prior to February 1, 1992, had 2 binding purchase contract on
and a nonrefundable deposit peid for 2 finear acceleretor to be used at the additional offlice. The
physical skte of the radiation trestment centers effected by this provision may be reiocated as a
resylt of the following factors: acts of God; fire; strike; accident; war; eminent domain actions by
gny governmental body; or refusal by the lessor to.renew & lease. A relocation for the foregolng
reasons Is Bmited to relocation of an existing facility to a replacement location within the county of
the existing facliity upon written notification to the Office of Ucensure and Certification,

(i) A health care provider who meets the requirements of paragraphs {b) and (i) must dlsclose his
or her investment interest to his or her patlents as provided in 5. 456.052.

History.--s. 7, ch, 92-178; s. 89, ch. 84-218; s. 80, ch. 95-144; s. 35, ch. 95-146; s. 8, ch. 96-
256 5. 1083, ch. §7-103; 5. 78, ¢h. $7-261; 5. 70, ch. 57-264; s, 263, ch. 98-186; s, 62, ch. 98-
171; 5. 3, ch. 99-356; 5. 10, ch. 2000-159; 5. 77, ch, 2000-160.
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INote.—Section 2, ch, 98-355, provides that "[tIhe agency shall require realstration by all group
practices providing diagnostic Imaglng services, regardiess of ownership. Registration information
must indude the medical specialty of each physician; 2ddress and phone number of the group;
UPIN numbers for the group and each group member; and Medicare, Medicald, and cornmerdial
biiing numbers for the group. The agency shall compiete the registration by December 31, 1599."

Note.—-Former s. 455.2386; 5, 455,654,
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