
FILED DATE - 
STATE OF FLORIDA 

BOARD OF MEDICINE By: . /=-A 0- 

L/B$y ~ g e n i y  Cle.* 

IN RE: THE PETITION 
FOR DECLARATORY 
STATEMENT OF 

JOHN SOKOLOWICZ, MD 

- 

FlNAL ORDER 

THIS CAUSE came before the Board of Medicine (hereinafter "the Board") 

pursuant to s120.565, Florida Statutes, and Rule 28-105, Florida Administrative Code, 

at a duly-noticed public meeting in Ft. Lauderdale, Florida on April 7 ,  2002, for the 

purpose of considering the Petition for Declaratory Statement (attached as Exhibit A) 

filed on behalf of JOHN SOKOLOWICZ, MD (hereinafter Petitioner). Having considered 

the petition, the arguments of counsel for Petitioner, and being otherwise fully advised 
i', 

in the premises, the Board makes the following findings and conclusions. -. 

FINDINGS OF FACT 

1. This petition was noticed by the Board in Vol. 28, No. 13, dated March 29, 

2002, of the Florida Administrative Weekly. These findings of fact are those pled by 

Petitioner in his petition. 

2. Petitioner, JOHN SQKOLOWICZ MD, is an allopathic physician licensed to 

practice medicine in the State of Florida. 

3. Petitioner and Dean Heller, MD ("Heller") are the sole shareholders of 

Sokolowicz and Heller, MD, PA (hereinafter "the PA"). 
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4. petitioner and Heller provide medical services to patients as employees of the 

PA. 

5. The PA currently has a contract with Hurnana, Inc, to provide Diagnostic 

Tests to a certain panel of subscribers, referred to as "Panel A Subscribers," on a 

reduced fee-for-service basis of 70% of Medicare allowable. 

6. Humana, Inc. is proposing a separate contract with the PA to provide 

diagnostic tests to a different panel of subscribers, referred to as "Panel €4 Subscribers," 

on a reduced fee-for-service basis of 60% of Medicare allowable. 

7. Humana, Inc. does not permit a provider to have different contracts with 

different rates for reduced fee-for-service reimbursement and requires any provider with 

contracts having different reimbursement rates to accept reimbursement at the lowest 

rate provided in the contracts. 
I .  

8. As a result of Humana, lnc.'s policy, if the PA entered into the new contract 

regarding the Panel B Subscribers, Humana, Inc. would reduce the fees payable under 

the current contract to 60% of Medicare allowable. 

9. Hurnana, Inc, will continue to pay the current fee of 70% of Medicare 

allowable under the current contract, if the PA can use a different taxpayer identification 

number ("TIN") for the new contract for Panel B Subscribers. 

10. The PA can obtain a different TIN for the purposes of the new contract by 

forming a wholly-owned subsidiary with its own TIN. 

11. The PA plans to form a wholly-owned subsidiary limited liability company to 

hold the new contract. The subsidiary will not provide services or have employees. 
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12. Petitioner will be required to be a party to the new contrad as an affiliated 

physician. 

13. Petitioner and Heller will provide the full range of health care services for 

which the subsidiary will contract through the joint use of share office space, facilities, 

equipment and personnel of the PA, as part of the relationship between the PA and the 

subsidiary. Substantially ail of the services of Petitioner and Heller are billed in the 

name of the PA, and amounts received are treated as receipts of the PA. The 

overhead expenses of and the income from the PA are distributed in accordance with 

methods previously determined by Petitioner and Heller. 

CONCLUSIONS OF LAW 

14. The Board has jurisdiction over this matter pursuant to Section 120.565, 

Florida Statutes, and Rule 28-105, Florida Administrative Code. 

15. The petition filed in this cause is in substantial compliance with the 

provisions of Section 120.565, Florida Statutes, and Rule 28-105, Florida Administrative 
* 

Code. - 
16. In his petition, Petitioner requested the Board to interpret Section 456.053, 

Florida Statutes, and to advise whether the provision of medical services by the PA 

under the new contract between the PA's subsidiary and Humana, ins. would 

constitute a violation of that provision. 

17. Regardless of which panel an individual patient subscribes to, the  wi will be 

providing the medical services for which Humana, Inc. has contracted, and will receive 

a fee only for those medical services. Under these circumstances, the proposed 
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arrangement between the PA and the subsidiary does not violate Section 458.053, 

Florida Statutes. 

18. This Final Order responds only to the specific facts set forth and specific 

questions set forth.by Petitioner in his Petition for Declaratory Statement. The 

conclusions of the Board are with regard to the specific statutory provision addressed, 

and should not be interpreted as commenting on whether the facts in the petition may 

or may not violate any other provisions of Chapters 458 or 456, Florida Statutes, or 

other related obligations placed on physicians in Florida. Furthermore, this Declaratory 

Statement is not a ruling on the legal validity or enforceability of any contract described 

in the petition. 

WHEREFORE, the Board hereby finds that under the specific facts of the 

petition, as set forth above, the proposed contractual arrangement does not constitute 

prohibited patient self-referral. 

DONE AND ORDERED this d a y  of MAr/ ,2002. 

BOARD OF MEDICINE 

/ 

Larry fk~herson, Executive Director 
forzachariah P. Zachariah, MD, Chair 

NOTICE TO PARTIES 

Pursuant to Section 120.569, Florida Statutes, the parties are hereby notified 

that they may appeal this Final Order by filing one copy of a notice of appeal with the 
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Clerk of the Department of Health and one copy of a notice of appeal and the filing fee 

with the District Court of Appeal within 30 days of the date this Final Qrder is filed. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Final Order 

has been furnished by U.S. Mail to Keith J. Blum, Esquire, Zack Kosnitsky, PA, 100 SE 

2' Street, Suite 2800, Miami FL 33131 this &day of ,2002. 

Page 5 of 5 



WlNDYlU PROCESSIONAL -PUS 

17100ARVIDA slRnWLV 

March 12,2002 

VIA FEDERAZ. EXPRESS AND 
VLA E W :  chervl eraham@doh.state.~.ns 

Ms. Cheryl c3raham 
Board of Medicine 
4052 Bald Cypress Way, Bin403 
Tallahassee, Florida 32399 

Re: Peiftion For Declmatory Sidemmt 
In Re: Joltn SoROlmvicz, MD. 

Dear Ms. Graham: 

Enclosed please h d  John Sokolowiq M.D.'s Petition For D&tory Statement for 
submission to tbc Board of Medicine. WE are submitting this Petition to be hcard al the Apd 5- 
6,2M)2, Wl board meeting to be held at Weston, 400 Corporate Dxive, Ft lauderdale, Florida. 

Please confirm yow receipt of our Petition by returning to us, by mail, a stamped signed 
copy of the Petition. . . .  

. I am available for any questions or oomments you may have wifh resp&tc(.to this matter. 
Thank you 6m yom as&tance and cooperation. 

Bndlcsures 
cc: Lee Arm Gwtahn, Esq. @cdEx & e-maiL. L e c c d E x A r m A r m ~ ~ o n @ o a g . ~ . a ~ )  

rn 6147 2868 

Jolm Sokolowin, M.D. 



. . . . FILED 
DEPARTMENT OF HEALTH 

BOARD OP MEDICINE 

ease No. 

IN RE: PE?TI?ON FOR DEC!h%RATORY 
STATEMENT BY. 

JOHN SOKOLOWICZ M.D. 
I 

PETITION FOR DECLARATORY STATEMENT - -. . - . - . - . -  

PURSDAhT TO SECTION l20.565, FLORIDA STAITITIS, 
AM) RULES 64B 281.003 Ahp 284.001, FLOIUDA 

A D ~ T R A ~  CODE 

Petitions, J o b  Solrolowiu, UD. ("P&iond') by imd llneersigned couns& 

petitions tbc B O ~  of~cdicincfor a h h m i o r y  Statmait nt omdththt ibllo- 
I?mmz=m 

1. Petitioner, John Sokoiowiez, Z,, ("Sokolowicz"), is Ij-ed .to mce 

medicine in the State of Florida 

2. The agmcy d d  by this Petition is tht Department of Health, Board of 

Mcdicinc (tbe % A T .  

3. The activities of Petitioner arc subject to mgdatiw tmda Section 456,053, 

Florida Statute (a/k/a known as the Paticat Self-Ref4 Act of 1992) (tht '%eIf-h&d Act"), a 

q y  of which is hemto as Exhibit "A". 

4. Petitiom is contemp- en&g into a w-t with Hmlm~,  Inc., m its 

subsidiarig OT affiliatcS ("Erumana"), m p v i &  W u m  shess tcsts and other similar diagnostic 

tests, some of which arc considered "designated health seniecs" U&I the SelfRcfhd Acf 

(~Uectively, the "Dimostic Tc&'~ on a nduced fe-fox-Srnice basis. 



m h T  OF FACTS 

5. Sokolowicz is a W o l d e r  of Sokolowiu and Wdu, MD., P A  (the "3 '7  

6. Sokolowiu provides medical services on behalf of &PA. as an e m p l o p  of the 

P A  

7. The PA. nnrmtly has a ~ n t r a d  with Humane to pmvide Dkgnosiic Tes~;  to a 

cextain panel of & n i  f 'Panel A Subscribers") nu a reduced fix.-for-xmice b& sf 
. . 

seventy VO%) pacent of Medicam allowabie (the "Ea&g Con-. 

8. Eumana would like to enter into a separate ccat?lct witb the PpA. 60 provide 

Diagnostic Tests to a Herent panel of s u b s m i ,  ootha Pam1 A Subsmbcrs ("P- 

~ub*im'3, on a redoced fee-h-service basis of sixty (60%) pcrcmt of Mtdieare allowab)t 

(the %'ew Contract"). 

9. Humam does mt permit a providn to have diffmnt conkacts with different rates 

for reduced fee-for-savice nimhsnacnt, and re&m any provida with conkads with 

diff- ~ b ~ c n t  mtes to accept r e i b q t  at the lowest IT& provided in the 

oontracts. 

10. As nxb, if the PA.  werc to mtm into t6e New Contract with Humma, the P A  

would be required to accept a sixty (60%) percest reimbursement rate under the ExkLbg 

Contract, in addition to !ht Eixtp (60%) percent rtimbmcment rate md%r the New Con- 

11. .The PA will not arta into the ~ e w  Conmct with HU& g r e q ~ e d  to accept a 

reduction in the reimbmenient rate uader the Existing Contract to a sixty (60%) 

12. ~ u m a n e  ,+I tht PA. enGI into tbe s e w  Conkxd mad maintain the 
. . 

(70%) percent nimburianc~$ ride u4e.r the EBisfkg CO- if& PA hi canuse a 

taxpayex identification numbci-(3333 diEere from tha of tbc PA's  TIN. 
. . 

In Kc: John Sokolowicz, MD. 
P s g a Z a f R  



13. TheonlywayfortbePA.A.obbtaina~nent~,so8stoentcrinPofheNew 

Contract without hwing the niebutsement ndt under the Existing Ga~ltract reduse& is for the 

PA. u, form a wholly owned subsidiary entity aad apply for a separate TIN h m  the ln&al 

Revenue Service (tbe "s"). Individual cnrit~es may not have m a  than one TIh' or else tht 

PA. would apply to the IRS for its own new TIN. 

14. The P A  is wntqktiag fonnbg a wholly owned suhsidiasy limited liahility 

company (the "Subsim LLC") with its own TIN to enta into the New Con= with Humans. 

IS. A whony owned subdiary limited liability ccrmpany is considered a dhegmded 

entity for federal and state tax purposes. That is, for tax purposes it is h e d  not Po exist and all 

of the income and exp~nses of such subsidiary limited liabilitj, m p m y  arc tobethe 

k m e  and expenses of its parmL In our case, all of the income and arpenses of ,fe Subsidiay 

LLC would be deemed u, be the income and cqmsa of tbe P A  md the Subsidiary I3.C would 

mt be required lo B e  any tax x&ums, but d be able to obtain a new m. 
16. The Subsidiary UC's only funaion will bc to hold the New C~nlract; it will noi 

provide services or b e  employees. 

17. H o w e r ,  Sokolowin will also be rquired to be a party to the New Gonhct as 

a n r m b i e d p l ~ ~  

18. TQe D i e  Tests provided for undcr the New Cantraa wiU be provided by 

the P A  as part of the nlatiomhip Wecnthe P A  and the Subsidiary UC, in thar the 

Subsidiary WX: bas no employees md its sole purpose is to hold &New Con- as a rnetbd 

for the P A  to get the N m  Contract without having a d-andisg reductian in the 

Ttimbutsanmt rate under the Evisting Contract 

19. The sole purpose of this skucture is to obtain a ~~ $0 8s tn pamit the 

PA. to maintain t h e m  Contract atith its seventy (70%) percent rdmbmemeut ratc and 

also entg into the. New Conka~.% with the zixty (60%) percent rcimbucxmeni ratq witbut losing 

the seventy (70%) reimbursmknt rate of tbe khtirtg C o r n  

h Re. J o g  SoMowiq klB. 
Pnge3of8 

.. .- .- --- ..~ - q_ ---- - . .. -. -- 
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GEXERALRGOUEST FOR D E W T O R Y  SFB= 

20. This Petition s&, in genead, guidence as to whether the s!nlcme as 

conie.mpW above, whmby #e PA. will provide the Diagnostic Tesrs under tbe New Gontrect 

to which the Subsidiw U C  (the PA." wholly owned subsidhy) is a party, will constiMe a 

violation of tbc F1oridaPetieat Self-Refd A d  

21. Pursuant to thc Self -Rcfd Act and based on as- the accmncy and 

completeness of the Ehtemcnt of Facts set &ah above, Sokolowiw is r q ~ ~ s t i n g  a written 

declaratory statement from the Board of Medicine that the above d e s c r i i  relationship wiU not 

rtsult in prohibited r e f d  mdm the Self-Refd Aci 

ANALYSIS OF TB&L& 

22 For purposes of this aaalysis and the Petition, the critical question is whethn there 

will "prohibited referrals" unda tAe Self-hfed Act as a nsuld of the relalionship by and 

hetween the P A  and the Subsidiamy LLC. 

23. The Self-Rcfd Act prohibh the n f d  by &physician for ?he i%i~&hing of 

"Desigoated Health S m w n  to an entity in which the physician is an investor. Sectim 

455.654(5)(a), Florida Sah@s. As dir*:ussed above, certain of the sticTests are 

Dtsignatcd Healtb Services. 

24. The Self M k d  Act defines "IefewIn as, in general, any r e f d  of a patient by 

a physicran for lr=altb care servim. Section 455.654(3)(0), Fled Wtutm. 

25. " R e f d "  as dened unda the Self-Referral Act wntmqlatcs tfiat: (i) the 

forvmdhg ofa patient by a physician to another physician or to an entity which pvides or 

supplies designated heaa serviees or any other health care item OI savice; or Cui the nquest M 

csbblish of a plan of crnt by a health care provider, which includes the prevision of desip&d 

healtb m c c s  or otha health ceoe item or semcc. 

26. In our case, arefed could be deemed to occur as a W t  of the P A  praiding 

Diag~stjc Tests un& theNew Contract in tbat since the Subsidiery LCC is a party to the Ncw 



Contract and ~t the P.A. Sokolowiu, as the af3iliated phyxlcian of tbt Subsidiary UC, could 

be deemed to be ref- the Panel B Subscribas to the P.A. fm the provislrp of Biegnostic 

Tests in Ue< tednically, under the New Coneact the Subsidiary U C  is co y obligated 

to provide the senices undu theNew Conbact However, since the Subsidiary ELC: has no 

employees and was only formed to obtain a new TIN so that tAe P A  would not lose its seventy 

(70%) p c c n t  r e i m w m t  rate under i ts Exjsting Contcq the Subsidiary is amble to, and it 

was never conteqlatedthat it would, provide the Diagnostic Tcstt; under ?he New CbntracL 

The sole plnpse of the relafjomhip betmm the PA. and thc Subidiaty LLC was for 

u a t i v e  convmie~~ce so that the PA. d d  obtau~ the 60% contract without losing the 

70% comets. 

27. As such theTe is no "refed" in c n ~ o n  with the above  con^^ 
smcture thar would implicate Zhe Self-Refd A*. 

28. However, even if the reiatiooship betwm the P.k and the Subsidiiuy LLC were 

deemed to be considered a " r e M n  w i t h  the meaning ofthe Sel f -Rcfd  Act, the Self- 

~~ Act provides far t%min wrception. far r e f d s  of profc+cmd services p e d e d  w i k  

a g6up practice. 

29. Pursuant to S d o n  456.053(3](0)3.f., Florida hautes. an or&, re~mmendatian 

or plan of care will not constitute a refens1 a .. . member of a group &DC for 

designated health services . .. thta an p r e ~ ~ l i  or provided soltly for such . .. DL.~ practice's 

own patients...' 

30. Section 456.053(3)0, Florida S t a ~ c s ,  defines " p u p  piactice", as a group of 

two or more he& care p r o v i d m i e ~ y  organized as a parbaship, professional co~oration, or 

similar association: 

. (a) ¶D whi& each h d t l ~  &e provider who is s member ofthc group 
p v i d c s  substantially the fd! range of amices which the health cape provider 
routinely provides, inclnding medical care, condtdon, diagnosis, or treatma 
through the joint &e of shared oEce space, fa+&, .xpipmeni, and personnel; 



(b) For which substanWy all of tht saviccs of the he& crue 
providers who are rnembm of the group are provided througb the group and are 
biied in the name of the and ~100~11% so w i v e d  are heated as mcipts of 
thegr0up;and . 

(c) In which ibe overhead expenses of and thc income from the 
pmdm arc distnirdtd in a c c c h c e  with methods previously detedned by 
members of the gtoup. 

31. Thc PA, including the Subsidiary LLC which is thc P.A% wholly owned Wtsd 

liability company, meets the requirements of a "group practice'' in tbat (i) Sokolowicz and Dean 

Hder, MD. rmer") are ?he sole sbareho~en of the P.A. wd the P A  is the sole owna ofthe 

as an association 

consisting ofthe PA, aad its vhl ly  owned subsidiary the Subsidiary LIE, (2) each Sokolowicz 

and Hellcr provide the full mge of htalth care s d w  they m a y  provide tkrougb the joint 

use of shared office space, facilities, equipment, and p-1 of tbe P&, (iEi m b ~ m h l l y  dl 

of the of SokoIowiw and Heller are providcd thmugh the P A  4 are biUed in the 

name of the P.A and amounts so recejved an treated as vx+ipts of the FA., and (iv) the 

overhead mprnses of aod ihe mwme from thc PA. are d i s t r i i  in acsardawr with methods 

previously d ~ '  < Sokolowicz a d  Hella. 

32. Thenfo~c, c,eLvuming thc relzlionshp between the P A  aad the Subsidiary LLC 
. . 

creates a "Tefewl" w%n the meaning of the Self-Refed Act, such " r e f d m  d d  be an 

. quption io t* prohibition of IF$@ under the ScLfRefewl  Act as a d t  of the "group 
. . 

practiceWexception fm the reasons discussed above 

33. Satcific Resuest f& Du:laraiow Statmmts . . 

(a) Wbaher the relaticmEp by md be- the PA. and the Subsidiary LU: 

. . with nsptd to the provision of Diagnostic Tests rmdcr the NEW ctnsultsina 

ref& for heal6 care service subjecttci the Self R e f e d  Act 

(b) Assiuning tbc relationship between the P A  aod the Subridiary LLC is 

deand to m.& a referral af health care senices subject to the Self-Refenel Act, 

In lk ~obn'~o~olowi~z, MD. 
-6oT8 





I HERF33Y CERIEY W a m e  copy of the foregoing was finaisbed on March 12,2002 
by e-mail and overnight courier to Cheryl Graham, Board of Medicine, 4052 Bald Cypress Way, 
Bin.CO3, 'TaIlaSassee, Fionda 32399, Cheryl-Graham@doh.mte.fl.ll~ end to Lee AM 
Gustahon, Esq., Asshmt Attorney Gen;eral Office of Attomey G a d  Room 324, Collins 
Building. 107 W s t  Gaim~, Tallahass=, FJorida 32301, LeeLeeAnnAnnGuSafmn@ag.~fl.w. 

b Re: lohi Sokolowiw, MD. 
Page $.of 8 



view statutes Search Statutes Constitution Laws of Rorlda Order 

Select Year: 

The 2000 Florida Statutes 
BmkL4ss - 

FEGUUI77ON OF PROFESIONS AND HealIh Professions And OrnUpatlons: 
OCCUPATIONS General Provisions 

'456.055 Flnandal srranpemenb between referring health care providers and 
providers of henlth =re servlcec.-- 

(1) SHORT TXE.--Th= sertion may be dted as the .Patlent Self-Refenal k t  of 1992: 

(2) LEGISLATM IKTf3K.-R is recognized by the &gWature that the referral of a patient by a 
health care pravlder to a provlder of health care services in vhjch the referring health care 
provider has an Investment interest represents a potential contlii of interest. The Legislature finds 
these referral practices may lirnlt or ellm~nate competftive alternames in the health care services 
market, may result In we~t i i i za t lon  of health care scrvlce5, may increase arts t o  the health care 
system, and may adverseiy affect the quallty of health care. The Legislature also recognizes, 
however, that it may be appropriate for pmvlders to own entitles providing heakh care servlces, 
and to refer pabents to such entities, as long as certain safeguards are present In the 
arrangement, It is the Intent of %e Legislature t o  pmvlde guidance to health care pmvlders 
regarding pmhiblted patient reFemls between health care providers and ~nt)tie.S providing health 
care services and to protect the people of Florida from unneowary and costly health care 
expenditures. 

(3) DEFIhm0NS.-Forthe purpose of thls sectlon, the word, phrase, or tmn: 

(a) 'Board" means any of t h e  fallowing boards relating m the respedlve pmfesslons: the Board of 
Medlclne as created Ins. w; the Board of Osteepathic Medlcine as created in s. 4%QQ& 
the Board of Ch lmp~ r f l c  Medlcine as created ins. %D.&.!&; the Board of Podlatric Medicine as 
crmted ins. g5LQM; the Board of Optomeby as created Ins.  46LPD1; the BsaId of Pharmacy as 
w e d  in s. w; and the Board of Dentistry as m a t e d  in  s. -114- 

(bl 'Cornorehenshre rehabilitation servloes" means serv lnr  t h a t  are pmvlded by healt5 care 
~&esslon'zls llcensed unoe- par. 1 or part QI cd chapter 468 0: chapter 486 to prcvtdc speecn, 
ompatior.al, or physical therapy se r ves  on an outpabent o7 ambulztory basls. 

(c) 'Designated h e a b  sewiws" means, for purposes of thls section, dinleal labotamty servlces, 
ohvsical m e r a ~ v  semias. comprehensive rehabliltatbe servlces, dhgnonic-imagln~ services. and 

(d) 'Diasnostic irraglng services' rnears rneSnetlc resonance imaging, nuyear mcdlclne, 
anglography, arterlography. computed tomcgraphy, positrubon emisslon tomography, d i g b l  
vasntlai imaalna, bmncho~ra~hy. !YrnDhanpbQmPhy, s?lenognpi-w, ultnsourd, EEG, WG, n u v e  - -. - , .. 
&ndu&n studies, and evoked pot&ntIak. 

(e) 'Dired supervision" means supervlslon by B phyrlclen who is present lh the qffice sulte and 
lrnmedlatehl available to provide asststance and direction t h r o ~ g h ~ u t  me tlme services. are being 
performed. 

(0 'Entity. means any indlvlduai, partnership, firm, oorpoation, or other buslnezs entfty. 



statutes->View ~ ~ ~ Z O D O - X ~ Q ~ S & > S C C ~ ~ O ~  053: Online Sunshine . , . .  . Page 2 of 7 

(9) 'Falr market value" means value In arms length transactions, mnslstent with the  general 
market value, and, with respect to rentals or Leases, t h e  va:ue of rental property for general 
mmmercial ourwses. not t a k l n ~  into account is lniended use, and. in the case of a lwse of - ~ . . - ~ .  
space, not adjustec to reCed the abd'ticnai value ~e prospective lessee cr lessor V:GLIC? attribute 
to the oroximlty or mnvrntcnce to tne lessor where the lessor is a potnrtlal slrirce of patient 
refemis to the-lessee. 

(h) 'Group pndlce" meam a group of two or more health care providers legally organized as a 
parmenhlp, professional mrporanon, or similar zssoclab'on: 

1. In whlch each heat!! are provider who is a member of the g r w p  provides substantial@ the full 
range of services which the health care provider mutlnely provides, including medical a r e ,  
wnsultaiion, diagnosis, or treab-nmt, through the jolnt use of shared office space, facilities, 
equipment, and personnel; 

2. For which substantially all of the  services of the health care providers wha are m e m k m  of the  
group are provided through me gmup and are billed In the  name of the  group and amounts s o  
received are treated as recelpk of the group; and 

3; In whlrh the wemead expenses of and €he inmme from the practice are distributed in 
a a r d a n c e  with methods previously determtned by members of me group. 

(i) 'Health care provide? means any plryjlcian licensed under chapter 458, &apter 459, chapter 
460, or chapter 461, or any health care provlder lkensed under chapter 463 or c h a m r  465. 

(5) 'Immediate famlly rnembe? means a heanh ore prwldefs spouse, child, child's spouse, 
grandchild, grandchild's spouse, parent, parent-In-law, or  sibling. 

(k) Tnvestment Interest. means an  equity or debt secufty issued by an enttty, including, wtthout 
iimltaf~on, shares of st?& In e corporation, u n b  or other Interests In a partnership. bnds, 
debenhire$, notes, or other equity Interests or debt InstnIrnents. The foilwing lnvgstment 
interests shall be excepted from this deflntflon: 

1. An investment tnterest In an em18 that is m e  sole provider of designated health servicei In a 
rural area; 

2. An investment Interest in notes, bands, debentures, or other debt lnsbuments issued by an 
enw whidi orovides desionated h e a m  services, as an  inkoral Dart o f a  plari by such entttv to 
zquke ~uch'lnvestor's eq;ity I n v m ~ e n t  tCte& In the en*, provided tha: the interest r i t e  is 
masistent with fslr market value, and :ha: the maturtb date of the  notes, bonds, debentures, or 
cther debt InstNmenk Issued by the entity to the  lnvestor Is not later than Oeteber 1, 1996. 

3. An Investment Interest ln real property resulting in a landlord-tenant relationship between the 
k a l m  =re provider and the enthy in whlch the equity interest is hefd, unless the rent Is 
determined, In whole or in part, by the buslness volume or pmftabillty of €he tenant or cwceeck 
fair market value; or  

4. An lnvestfnent i r h e s t  in an entity which owns or leases and operates a h o s p b l  licensed 
under cflapter 395 or a nunlng home fadllty llcensed under chapter 400. 

(I) -1nvestoY means a person or enttty owning a legal or beneficlal ownership or Investment 
interest, directly br lndlrectly, Including. without lim.Mon, through an imrnedlate family member, 
tnrst.or another entky related to the investor wlthtn the  mea.ning of 42 C.F.R. s. 414.17, in an  

(in) 'Outside refinal for dlagnortlc Imaging services' means a rcbrral d a patient to a group 
pramce or sole provider for diagncstjc imaging services by a physirkn who is not a member of t h e  
gmup pradlce or ol the sole provider% pmct3ce and who does not have an investment interest In 
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t h e  group practiae or sole pmvider's prattle, for which the group practice or sole provlder billed 
tor both the tecfinicai and the pdesslonal fee for the patient, and the patient did. not become a 
d e n t  of the group practice or sole pmvidefs practice. 

(n) "Patlent of a group practice" or 'padent of a sole provider* means a patient who receives a 
physical examination, waluaon, diagnosts, and development of a treetment plan If rnedlcaliy 
nece5sary by a physician who is a member ofwe group pracfioe or the sde provider's practice. 

(0) 'Referral' means any referral ofa patient by a health carepmvlder for health care services, 
induding, without limitation: 

1. The krvnrding of a paflent by a health care provider to another health o r e  provider or ?n an 
entlty whlch ppmvldes or supplks designated health services or any other heath care kern o r  

2. The reguest o~~establlshment of a plan of care by a health o r e  pmvlder, which lndudes the 
pmvislon of designated heatth sewlcet or other health a r e  Itern or service. 

3. The follmlng orders, mmmmendatlons, or plans of care shall not constitute a referral by a 
health care provider: 

a. By a radiologist for diagnostic-Imaging S e r V l a .  

b. By a physician speciardng In the Pmlslon of radiation therapy' Services for sueh services. 

c Bv a medlel onmloolst for dmas and solutions to be prepared and administered intravenously 
to mch on~31ogist's p&nt, as weil as tcr me supplies and eqlllprnent used in connection 
thcrewlth to trezt s ~ c h  pa3ent fur canaer and the complicadons thereof. 

d. By a cardiologlstfor cardlac catheterization servlces. 

e By a pathologist for diagno&c clinical laboratory test5 and pathological examination sewlces, If 
furnished by or under the supervlsion of such patholog!S pursuant to B mnsultaY.on requested by 
another physician. 

f. By a health care provider who is the sole provlder or member of a group practice ffir designated 
health services or other health care Items or services that are~resalbed or frovlded solely for -. 
such referring health &re pmv:der's or group practice's own h c n t s ,  and &at are provided or 
oerformed bv or under the dlrer. supervlsion of such refeI3ng health care provider or group 

. .  . bractice; provided, however, that effective July 1, 1999, a physician licensed pursuantto chapter 
458, chapter 459, chapter 460, or chepter 461 may refer a patient tp a sole pmvider or gmup 
~radice for dfaanostlc imaalna services, exdudins radiation theraw servim. for whl& the sok 
pmvlder or gm;p practlce bllkd both the technical and the pmfessional fee f&r or on behalf of the 
patient, If the referring physldan has no investment i n t e e  In the practice. The dlegnoMc 
imaging servke refereFened to a group practice orsde provider must be a diagnostic imaging selvlce 
nonaliy provided within the scope of practice to the patlents of the group pmdiCe or sole 
omvider. The amuD oractice or sole brovlder mav acceot no more that 15 Dereent of thelr patlenh 
;eceiul& dlagnosli; imaging servl& from oukide refe'mls, exdudlng radialion therapy servlces. 

g. By a health care provlder for services provided by an ambulatory surgkal center lioensed und& 
chapter 395. 

h. By a health care provlder for diagnostic clinlml laboratory s g ~ c e s  where such servlcer are 
dlreay related to rcral dlalysls. 

I. By a urologist for IYthmipsy services. 



sratutcs->~i'iew . . ~tanrtes-~2000s~tt04~6->~cctio~ 053: Online ~unshine Page 4 of7 
. .  - 

j. By a dentlst for dental services performed by an employee of or heem cafe provider who is an 
Independent cnntrador w ' ~  the dentist or group practice of whlch the dentist Is a member. 

k. By a physlaan for lnfuslon therapy servlaes to a pallent of that phydeian or a member of that 
physician's group practice. 

I. By a nephmloglst for renal dialysis services and supplies. 

(0) 'Present in the office suite" means that the DhVsicisn is actuellv ohvsicallv Dreseilt; Provided. 
hkeve:, ttha: the heaitn i r e  >rvv.de- Is nns:dir& pkyslcally p&&t du f in i  b r l ~  ~ n & e n e d  . 
absences as well as outns routine abse-cer. of a short duration H the absences occur during Urne 
periods in which the ma16 care provider is omerwise scheduled and omirarliy expected to  be 
p.=e.it and the absences do not mnPM wiih any other requirement In me Medicare prof ram for a 
partitular level of health care provider supervision. 

(q) "Rural area. means a munty wlth a population density of no greater than 100 persons per 
square mlle, as dained by the United States Census. 

irl 'Sole orovider' means one health carr ~mvider licensed under chanter 458. c h a a r  459. 
b;apter 4.63, or chapter 461, who mainttlni a separate medical office and a m e d i ~ a l ' ~ t a ~ c e  
seoarate from anv other health ore pmvlder and who bills for h k  or her sewices separately from 
t h e  services provided by any other health care provider. A sole provldcr shal! not share overhead 
Bcpenses or proiwlonal lnmme wYh any Gther person or gmup practice. 

(4) REQUIREMENTS FOR ACCEPTING OUTSIDE REFERRALS FOR DIAGNOmC IMAGING.- 

(a) A grbup pnctici or sole pmvlder accepting outside referralsfor diagnostic imaging servioes is 
required to comply with the following mnditiom: 

1. Diegnostic imaging servl~es must be provided exduslvely by a group pract;ce phys!dan or by a 
fuli-tlne or pan-time employee of the group practice or of the sole pmvidet's practice. 

2. ~ l l  equlty in the gmup praaise or sole pmvlder's pracflce accepting outside r d e m l s  for 
dla~nostic Imaging must be held by the physidans cornprlsing the gmup practice or  the sole 
pmvlder's practice, each of whom rnust pravlde a t  least 75 percent of his or her professlorial 
services to the group. Alternatively, me group must be lnmrporated under chapter 617 and must 
be exempt under the prwislom of s. 501(c)(3) of the Internal Revenue Code and be part of a 
foundation In existence prlor t~ January 1, 1999, that is created for the p u m e  of patlent care, 
medical educaion, and research. 

3. A group practlce or sole pmvMer may not enter into, extend or'renew any mntract with a 
practlce management company that provides any flnandal IncenWes, dlreay or lndlredly, based 
on an increase in outslde referrals fur diagnostic lnaglng services from any group or sole provider 
managed by the same practice management company. 

C. The gmup practlce or sole prcvider acceptins outside referrak for dlagnosti: imaglng serrlces 
mmt h!ll for both the omfessional and tech,?ical comoonenf of the servlce on behalf of the patlent. 
end no pomon of t he  payment, or any type of ,fmlderation, either dlrectfy or indirectly, may be 
shared with the referring physidan. . 

5. Gmup practices or sole providem that have a Medicaid provider agreement with the Agency fur 
Health Care Adrnlnistntion rnust fumlsh diasnostlc lmaolng services to their Medlcald Dallents and . . -. - - - - 

mey not refer a Medicaid recipient to a hospital lor outp&;nt diagncstic Imaging services uni& 
me ~hysidar. furnishes me r.cspital w i h  documentation demonstrafing the medical ne:esslty tor 
N& Lrefeml. If necessaiy, Me Age.ncy for Health Care Administration may apply for a federal 
waiver to implement thls subparagraph. 

6. All group practices and sole providers aaepting outslde refenals for dlagnostfc Imaging shall 
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rcpon annually to the Agenry 'ar Health Ta:c 4dm'nlst~mor prwidlng the  r~umber of wts lde  
refemls acceptec for dlacxstlc imag.ng servlces and tne total r.uvber o? all paberts  relzlving 
dlagnostlc Imaging s e i v h .  

Ibl If a amuo oractice or sole Drwider acazm an outslde refermi for dlaaost ic  lmaqln% services 
;nviolation of $15 sutsedion ok r; a gmcp prackce or sole pvvider a m p &  oveslde r e f c k l s  for  
diagn2stic imaglng s e r v b  in excpss c: the pem-rtage 1irr.nbtlcn estaSllsr.ec ,n subp3ragraph (a) 
2.,&e group +&ce or the sole pmvider shirll be subject to the penalties in subsestion (9. 

I d  Each manaalno ohvsidan member ofa  orouo waMce and each sale Dmvider who accepts .. - ~ - .  . 
outslde refer& tor d i a ~ n o a c  13aging se-vk.% ;hall slrbmit arl annual ancststion slgned under 
mth to he Anenw for healm Ca-e Adrnlnis'..on which skall lnludc the annual rcpon required 
under subpariDraph (a)6. and whkh shall further confirm that each gmup pradlce or sole 
pmlde r  Is in mmpliance wlth the percentage limitations for accepting outslde r e femls  and the  
requirements for accepting autzide referrals llsted in paragraph (a). The agency may verlfy t h e  
report submitted by group practttlces and sole providers. 

(5) PROHIBrrW REFERPALS AND WM.5 FOR PAYMENT.--Except as prwlded In this section: 

(a) A health care provider may not refer a patjent for the provision of designated healtll services 
to an  enMy in whld, the health care pmvider k an  investor or has an  lnvemnent in teres t  

(b) A health care pmvider may not refer a patient for t h e  provision of any otfier health o r e  item 
or service t o  an  en* in whidl the health care pmvlder is an Investor u n l F :  

I. The provldefs Investment interest k in registered secufities purchased on a n i ~ o n s l  exchange 
or over-me-munter market and issued by a publldy held mrporation: 

a. Whose shares are  traded on a national adrange or  on the wer-the-counter market, and B 
b. Whose total a w t s  at the  end of the  wrpaation's most m n t  fiscal quarter exceeded $50 
million; or 

2. WN) respect to an entJty other :tan a publidy held wrporatlon described ir subparagraph I., 
and a refeflna Dmvlde<s i-tvestment interes: in such enritv. each of ~c b l lowln~  requ'rements - .  . . - ~ 

are met.' 

a. No more than 50 percent a f the  value of the i&esbnerrt inte& are held by Invest& who ere 
In a posltlon to make &mls ta the en*. 

b. The terms under which an Investment interest is offend to an investor who is in a wsmon  to . . 
make refemls to the  entity are no different fmm t h e  terns offered tc.inve&rs who are not  in a 
position to make s u d  referrals. 

c Tpe'tems under which en  investment interest is offered to an Investor who is In a posftlon to 
make refenals tD the entity are not related t o  the previous or a p e d  volume of refenals hum 
that investor t o  the ensty. 

d. There [s no requlrement&at an investor make referrals or be In a pcr-ltion t o  make refertats to 
the entity as a wndmon for becoming or remalnlng a n  investor. 

. . 
3. Wlth respect t o  elther such entlly or publldy held c o ~ ~ o n :  I 
a. The entw ar corp~ratlor, does not loan funds ta or guarantee a loan for an investor who Is In a 
oositron to make referrals to the entltv ov roworation !f the inves?or uses any  art of such loan to 
oSialn the invesbnent lntereR 
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b. The amwnt dishibuted to an investor =presenting a rebrn on the investment I n t e W  is 
directly proportlonai to the amount of the capltal Investment, induding the falr market value of 
any preopemtlonal services rendered, lnvested in the entity or rarpontlon by that investor. 

4. Each board and, In the case of nosptals, the Agency for Heaitt~ Care Adn~inlstradon, shall 
encourage the Lse by lcensees of the dedarzrory statement pmzedure in determine tCle 
aanilcabilitv of this section or am, rule adorned Dunuant to thls section as R applies solely to the ~. . - - -  . 
licensee. Boads shall szt'rni: to m e   en& for iica~t:, Qre Mm!nisbsUon @ e  r e n e  of i c y  enbty 
in which a orovlder investment mterest nas been amroved pJEuan: tott,ls seriior., and the 
Agency for'neaith tare Adrninlstration shall adopt k les  pm"lding for periodlc qual i i  assurance 
and utillzatioh review ofsuch entitles. 

[c) No claim tor payment may be presented by an entity to any indlvlCurl, third-party payor, or 
other entty for a service krnlshed pursuant to a referral pmhlblted under hlr. sedlon. 

(ti) If an entity mllects any amaunt that was bllled in vlolatim of &is section, me entbsha l l  
rebnd such amount on a timely basis tn t i e  payor or indivldual, whichever Ls applicable. 

(e) Any person that presents or causes to be presented a blll or a dalm for service t h a t  sum 
person knows or should know is for a servlce for whlch payment may not be made under 
paragraph (c), or for which a rplund has not been made Under paragraph (d), shail be w b j e d  t o  a 
dvii penalty of not rnm man $15,0DO for each such sewice to be imposed and oeiie&d by M e  
appropriate board. 

(0 Any health we pmvider or &er entity that entern into an arranpement or scheme, such as a 
cross-refeml arrangement, which the physician or entlty lolaws or should know hes a principal 
purpose of assuring referrals by the physidan to a partlwiar entity whlch, If the physidan directly 
made referrals to  such entity, would be In violation of thls seclion, shall be subjed to  a civil 
penaity of not more than $100,000 for ea& such dmmvention arrangement or scheme tz be 
imposed and collected by the appropriate board. 

(g) A vloiatlon of this snt)on by a health care provider shall mnstltute gmunds fur dlsdpiina~y 
actlon to be taken by +he applieble board pursuant to s. -(2), s G%Ql!i(2), s. M 
(z) ,  s:46tPU(2), s. 4CUl6(2), or s. %.U2E(2). Any hospltal licensed under chapter 395 
found in vlolatfon of thls section shall be subject in me rules adopted by the Agmw for Health 
care Administration pursuant ba s. -(2). 

[h) Any hbspital licensed under chapter 395 that  dismminates against or othe&ls@ penalizes a 
health rare provlder for compliance w!th this aci 

(I) The pmvlslon of pangraph (a) shall not apply to reterrak to the offices of ladietion therapy 
centers managed bv an entW or subsidlaw or general Dartner mereof, which performed radiation 
therapy servichs atmose same onrces p k r  m kprll 1, i991, and shalinot apply alsu to referrals 
for rad~atbn merapy m be performed at no more than one addltionel omce of any eiltity qrrallfying 
for me foreoolno exceotlon which. orior to Febfuaw 1. 1992, had a blndins purchase contract on 
anda-nonre-iundzble deposit paiifor e ilnear aaekn ior  to be used at th&ac!drUonal oFflcc. The 
n h v s : ~ i  slte of the radiation tredTent enters effected by tClis provision rmy be relocateo as a . .- - 
-lt of the following factors: acts of God; fire; sblke; acddent; war; emlnent domain actions by 
anv aovernrnental body; or refusal by me lessor to renew a lease. A relocation for the foregolno 
e&om is Urnfied to Gocation of an&:sting facillty to a replacement locaticn w::hin the county ot' 

. the existing fadlty upon written noUflMion to the Ofnce of Ecensure and CenTicatinn. 

(j) A health care pmvidcr who meets *e requirements of paragnphs (b) end (I) must disclose hls 
or her invement interest to hlr or her patlents as provided in 5. &56&2. 

History.-5.7, ch. 92-178; s. 89, ch. 94-218; s. 60, ch. 95-144; 5 .  35, ch. 95-146; s. 8, ch. 96- 
296; s. 1083, ch. 97-103; 5. 78, ch. 97-261; s. 70, ch. 97-264; s. 263, ch. 98-166; s. 62, ch. 98- 
171; s. 1, a. 99-356; 5.10, ch. 2000-159; s. 77, ch. 2030-160. 



'~ote.-section 2, ch. 99355, pmvides that "[tlhe agency shall tcquiE reghat ion by all group 
pradlres providing diagnostic lrnaglng sewlrps, regardless of ownership. Registration Infomatian 
must indude the medical specialty of ea& physldan; address and phone number of th@ gmup; 
URN numbers for the gmup and each group member; and Medicare, MediraM, and cammerdal 
bliling numbers for the group. The agency shall mmplete the reglsbtion by Deember 31, 1999." 

DLulatmer: me mbrmamn on thk sysian b unvamlcd. The joumsls ar pnmd bllk of tht mwsUve &ambers 
shouI0 be c ~ u u l p d  far omElai purpose. CopWgM 52000.2002 %me d mrida. Gmac2kn. - 


