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STATE OF FLORIDA Deputy Agency Clerk
BOARD OF MEDICINE

IN RE: PETITION FOR DECLARATORY STATEMENT OF
MARK P. TROLICE, M.D.
/

FINAL ORDER

This matter came before the Board of Medicine (hereinafter the “Board”) on
February 2, 2008, in Jacksonville, Florida, for consideration of the referenced Petition
for Declaratory Statement (attached hereto as exhibit A). The Notice of Petition for
Declaratory Statement was published on December 28, 2007, in the Vol. 33, No. 52, in
the Florida Administrative Weekly.

The petition filed by MARK P. TROLICE, M.D. (hereinafter the “Petitioner”)
inquired as to whether the proposed investment arrangement set forth below is
precluded by Section 458.053, Florida Statutes (2007), “the Patient Self-Referral Act of
1992." !

FINDINGS OF FACTS

1. Petitioner Dr. Mark Trolice (“Petitioner”) is a Florida licensed medical doctor
(License Number ME78893) who is board certified in obstetrics and gyneéo!ogy.

2. Petitioner owns and operates his medical practice through A&M Endeavors,
LLC, a Delaware limited liability company, Series 1, d/b/a Fertility C.A.R.E (hereinafter
“Fertility C.A.R.E") and a fertility lab through A&M Endeavors, LLC, a Delaware limited

liability company, Series 2, d/b/a Fertlility C.A.R.E. IVF Division (hereinafter “IVF").

' Unless indicated otherwise, all statutory references will be to the 2007 version
of the Florida Statutes.



Fertility C. A.R.E. and IVF are series within A&M Endeavors, LLC. A&M Endeavors is
wholly owned by Petitioner and his wife, as Tenants by the Entireties. Petitioner is the
Managing Member of A&M Endeavors, LLC.

3. Petitioner seeks to invest in a new entity, likely a limited liability company
("Pharmacy LLC") to provide pharmaceutical products and related services to patients
of Fertility C.A.R.E. and/or IVF. Pharmacy LLC will be owned 49% by Petitioner
through a new Florida limited fiability company, to be wholly owned by Petitioner and his
wife, as Tenants by the Entireties and in which Petitioner will serve as Managing
Member and 51% by LBG Holdings, LLC (“LBG Holdings”).

4. LBG Holdings is owned by licensed pharmacists Larry B. Howard {License
Number PS22661) and Ramena L. Howard (License Number PS32132). Larry Howard
is the Managing Member of LBG Holdings. The Howards will be employed by
Pharmacy LLC and will be responsible for directly managing and supervising the
pharmacy’s operations. The Howards are unrelated to Petitioner.

5. Pharmacy LLC will be located in a separate suite within the same buiiding as
Fertility C.A.R.E. and IVF. Pharmacy LLC will lease the suite from A&M Endeavors,
LLC, a Delaware [imited liability company, Series 3 ("A&M Series 3”) the record owner
of the building. A&M Series 3 is a series within A&M Endeavors, LLC. The lease
between A&M Series 3 and Phérmacy LLC will be a written lease for a term at least one
year in duration, the rent charged to Pharmacy LLC will not exceed fair market value

and will not depend in any way upon the volume or profitability of Pharmacy LLC's



business. The rent further will not be adjusted to reflect any additional value Petitioner

or Pharmacy LLC may attribute to the proximity of Pharmacy LLC to Fertility C.A.R.E.

6. Pharmacy LLC will employ the pharmacists and staff necessary to operate
the pharmacy. The staff and physicians of Fertility C.A.R.E. or IVF will not be employed
by Pharmacy LLC.

7. Petitioner and the other physicians and staff employed by Fertility CAR.E or
IVF may refer Fertility C.A.R.E. and IVF patients to Pharmacy LLC. The other
physicians employed by Fertility C.A.R.E. or IVF currently hold no investment interests
in Fertility C.A.R.E., IVF, or A&M Series 3 and will not hold any investment interest in
Pharmacy LLC. The compensation of the other physicians and staff employed by
Fertility C.A.R.E. or IVF will in no way be dependent upon or influenced by the volume
of referrals such physicians or staff may make to Pharmacy LLC. |

8. In addition to patients referred by physicians employed by Fertility C A.R.E. or
IVF, Pharmacy LLC may also provide services to patﬁents referred by physicians
unrelated to Fertility C.A.R.E. or IVF. Such outside physicians also will not hold any
investment interest in Pharmacy LLC. |

9. Pharmacy LLC may aiso poséibiy fill on-line or internet prescriptions.

10. Prices charged by Pharmacy LLC will be competitive with those prices
charged by other retail pharmacies. Pharmacy LLC will also stock and offer certain

specialty items that may not be readily availabie through other retail pharmacies:

48]



Pharrhacy LLC will not be accepting payment from Medicare, Medicaid, or any federal,
state, or local government health program.

11. Fertility C.A.R.E. and IVF will make all mandatory written disclosures to its
patients, as described in Section 456.052, Florida Statutes, prior to making any

referrals to Pharmacy LLC.

CONCLUSIONS OF LAW

12. The Board of Medicine has authority to issue this Final Order pursuant to
Section 120.565, Florida Statutes, and Rule 28-105, Florida Administrative Code.

13. The Petition filed in this cause is in substantial compliance with the
provisions of 120.565, Florida Statutes, and Rule 28-105.002, Florida Administrative
Code. |

14. The Board finds that the Petitioner, an allopathic physician licensed
pursuant to Chapter 458, Florida Statutes, has demonstrated that he possesses the
requisite standing to bring this action.

15. The Board is of the opinion that the proposed practice arrangement as
presented by the Petitioner and set forth above complies with all the provisions of
Section 458.053, Florida Statutes.

16. This Final Order is issued in response to the question propounded by the
Petitioner as set forth in his Petition For Declaratory Statement. The Board’s
conclusion is based solely on the Board’s application of the factual circumstances
outlined in the Petition to the pertinent statutory provision set forth above and shouid

not be interpreted as commenting on whether the facts in the petition may or may not



violate any other provision of Chapter 458 or 456, Florida Statutes, or any rules
. promulgated thereunder.
This Final Order shall become effective upon filing with the Clerk of the

Department of Health.

DONE AND ORDERED this [( day of A_ﬁzzg/@ . 2008.

BOARD OF MEDICINE

Wﬂ/@g

Larry McPherson, Jr., Executive DI
for Robért Cline, M.D., Chair




NOTICE OF APPEAL RIGHTS

Pursuant to Section 120.569, Florida Statutes, Respondents are hereby notified
that they may appeal this Final Order by filing one copy of a notice of appeal with the
Clerk of the Department of Health and the filing fee and one copy of a notice of appeal

with the District Court of Appeal within 30 days of the date this Final Order is filed.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and
correct copy of the foregoing has been furnished by U. S. Mail to: Gary A. Forster,
. Esquire, Pohi & Short, P.A., Post Office Box 3208, Winter Park, Florida 32790; and by
interoffice mail to Edward A. Tellechea, Senior Assistant Attorney General, PL-01 The
Capitol, Tallahassee, Florida 3239-1050; and Josefina Tamayo, General Counsel,

Department of Health, 4052 Bald Cypress Way, BIN AO2, Tallahassee, Florida 32399-

1703, on this MQ‘[}, day of , V(z/ , 2008.

@mﬂ;@

Deputy Agency Clerk
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PETITION-FOR DECLARATORY STATEMENT
BEFORE THE STATE OF FLORIDA
BOARD OF MEDICINE

-

[

" Yia Certified Mail - Return Receipt Requested

Siate of Flonida Bourd of Medicine
Florida Department of Health

Agency Clerk®s Office

4052 Bald Cypress Way, Bin £ A02 _ :
Tallahassee, Florida 32399-1703 _ - S .

Re:  Petition for Declaratory Stitement/Dr, Mtk P. Trolics

Qur File No.: 6081-24: o

Deuar Str oF M ad'-un

Pursuant to Section 120.565, Florida Statutes and Rule 28-105, Florida Adminisirative

-Codc. Mark P. Trolice, M.D. {the “Petitioner”), :of 5931 Brick Court, Winter Park, F lorida

12792 (Tel:; 407-672-1378; Fax No.: 407-672-1106) requests a declaratory statement to confirm

that the proposcd arrangement described in detail below does not constitute a prohibited activity -

under Section 456.053, Floridi Statutes (the “Pau;m Self-Referral Act of 1)02"} {cncldsed).

Patient & Self-Rcferml Act of 1992,

Section 456.053(S){b} generally prohlbns a-health care provider from rcfcmng a patient
for the provision of a non-designated health care item or service 10 an eolity in which the healih
care provider is an investor, However, Sections 436. Oiwfb)("}-(g) set forth an eXception for

certain investment mierests thal meeat t.he following rﬁq\.lrcmwl\

MEAPSLLOS ALty (o0 A Madlalie 003 de:
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(i) No more than 50 erccm of the valug of the m»estmcm interests are held by
-uwcsiors who are in 3 pesiton to make referrals 1o the entity;

(i)  The terms under which an investment interest is offered to an investor who is in a
posilion to make refervals (o the entity are no different from the terms offered to investors who
are ok in a posntton to make such referrals:

{iii) ' The terms under which an investmient interest is offerzd to an investor which is.in

a position 1o muke referrals to the entity are not relsied to the prcvmus or expected volumne of |
referrals from-thw mvestor 10 the entity;

(v}  Thereis no. rcqu;remcnt that an investor maké refervals: or be in a position to make
referrals (0-the ::nu(y asa condttmn for becoming or n,rnmmn g and investor;
{v)  Theentity does not Toan funds fo or guaraniée a loan. for an investor who is in a

position to' make refemals to the enti ty or corporation if the investor uses. any. part of such loan to
obtain the investment interest; and

(v} The amount distributed to an’ mvestor nprcsentmg a reiurn on the investment -
interest is directly proportional to the amount of the capifal investment, including the fair market:
vatue of any preoperational scrvicesrendered, invested inthe entity by that invesor.

Proposed Arrangement.

Behitioner Dr. Mark Trollcc ( "Penlloncr'} 15 a Jicensed miedical doctor (License Number
MET8893) who is board certified in obstetrics and gynecology. Petitioner owns and operates his
medical practice through A&M Endeavors, LLC, & Delaware limiied liability company, Series 1,
d/bia Fertility C.ARE {(hercinaftee “Fertility C.AR.E”) and a fcml::y lab through A&M
Endeavors, LLC, a Delaware Limited Tability company, Series 2, d/bfa Fertility C.ARE. TVE
Division {(hereinafier “IVF™). Fertility C.A.R.E. and IVF are series within A&M Endeavors, LLC.
A&M Endeavors is wholly owned by Petitioner and his wife, as Tenants by the Entircties.
Petitioner is the Managing Member of A&M Endeavors, LLC.

Petitioner seéks to-invest in a new eniity, fikely a Nimited lability company ('Phannagy
LLC") fo provide pharmaceutical praducts and related services to paticmis of Fertility C.AR.E.
and/or IVF. Pharmacy LLC will be owned 49% by Petilioner (through a new Florida. limited
lability compuny, to be wholly owned by Pelitioner and. his wife, as Tenants by the Eatireties
and in which. Petivoner will serve as Managlng Member) and '51% by LBG Holdings, lLL
(“LBG Holdings”). LBG Holdings, in-tum, is owned by licensed phamacists Lurry B. Howar
(License Number P522661) and Ramena L. Howurd {License Number PS32132). Larry Huward
* 18 the Managing Member of LBG Holdings. The Howards will be cmployed by Pharmacy LLC
and will be responsible for directly managing and supervising the pharmacy’s.opermtions. The
Howards are unrelated fo Petitioner. .

>PhaJ'nmcy LLC will be located in a separate suite within the same building as Fertiliny
C.ARE. and IVF. Pharmacy LLC wil! therefore éasc the suite from A&M Endeavors, LLC, 2
Delaware limited lability. company, Serics.3 (*A&M Series 3} the record owner of the bujlding,

W\Ml’dﬂx Nlﬂ.v:{\ﬁcs@a Tonid ot Mediice 08 2 A
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A&M Series 3 is 2 series within A&M- Endeavors, LLC. The lease berween A&M Serics 3 and’
Pharmacy LLC will be a written fease for o torm at Jeast one year in duration and the rent charged
to Pharmacy LLC will not exceed fair market value. The rent charged also will not depend in any
way upon the volume or prafitability of Pharmacy LLC's business. The rent further will not be
adjusied 1o rellect’ any additional value Petitioner or Pharmacy LLC may aaribute to the

proximity of Phatmacy LLC 1o Feniliy C A R.E:

Pharmacy LLC will employ the pha;macis'is and staff necessary to operate the phannacy. .

"I'he staff and physicians of Fenility C.AR.E. or [VF wilt not be employed by Pharmacy LLC.

- Petitioner and the other physicians and staff employed by Fertility C.A.R.E or IVF may,
at times, refer Fentility CARE: and IVF patients to Pharmacy LLC. The other physicians
employed by Fenility C.ARE. or IVF cunently hold no investment interests in Fertility
C.ARE, IVF, or A&M Series 3 apd ‘will not hold any investment imerest in Pharmacy LLC.
The comperisation of the other physicians and staff employed by Fertility C.ARE. or IVF will in

. no way be dependent. upon or influenced by the volume of referrals, if any, such physicians or

stall may moke 1o Pharmacy LLC. In addition to patients referred by physicians employed by
Fertility C.A.R.E. or IVF, Pharmacy LLC may also provide services fo patiems referred by
physicians unrelated to Fertility C.A.R E.orIVF. Such ontside physicians also will not hold afy
invesunent interest in Pharmacy LLC. Pharmacy LLC may, also possibly fill on-line or infcrne:
preseriptions. _ C : : :

Prices charged by Phanmacy LG will be competitive with those prices charged by other
retail pharmacies. Pharmacy TLC will also stoek and offer centain specially itenis that miay-not
be readily available through, other retail pharmacics.  Pharmacy LLC will not be -aceeptitig
payment from Medicare, Medicaid, oruny federal, siate, or local government health:program,

Fertility C A.R.E. and IVF will make 41t masdatory writien disclosures to its patients, as
described in Flonida Stanites Section 456,052 prior to-making any referrals to Phgrinacy LLE.

" . Analvsis.

The Patient Seif-Referral Act of 1992 substantially affects the Petiioner becduse
Petitioner would noi be permitted 1o lawfully refer any patients of Fentility C.A.R.E. or IVF 10
Pharmacy LLC, if the proposed arrangement. were not i compliance with the Act. Pharmizcy

"LLC further would not be permiited to lawfuily bill for or colléet payment for the products and

" services it provides and Petitioner would not be permitted to lawfully accept any financial retum -

10345

associated with Petitioner's intended investment in Pharmacy’ LLC. A declarmtory statement
confirming that the proposed artangement is in compliance with the Patiemt Setf-Referral Act of
1992 would etiminaie regulstory instability and pemmit Petitioner to etficiently organize the
formation of and investment in Pharmacy LLC.

Prior to making any investiment in Pharmacy LLC, Petitioner therclore seeks the Board’s
determination 1hat ihe following are permissible under the Act: (1) Petitioner's investment in and
ownership of a 49% ownership interest in Phamacy LLC, (2) referrals of Ferility CARE.
and/or IVF patients by physicians employed by Fertility.C.A.R E. and [V to Pharmacy LLC, (3)
acceptance of refemrals by Phammacy LLC of patients:referred: to. it by outside physicians ‘ang

REEPSELIRINYALY N i Qatei) of M edieibe4i0a. doo
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these physicians emiployed by Fenility C.A.R.E. or IVF, and (4) billing to and callection of

payment from patiems so referred for services and products provided by Pharmacy LLC. -
Peiitioner also requests (hat the declaratory statement confirm that (1) Pelitioner’s receipt of

retwmns on his-investment in Pharmuacy LLC are not a “kickback” as defined in Florida Statutes

Section 456.054 (enclosed), (2) the proposed leasing arrungement between Pharmacy LLC (as _

tenant) and A&M Senies 3 (as landlord) is excluded {rom the term “investment interest” pursuant

to Section 456.053(3)(k)(2), Florida Statuics and (3 3) the rent received by A&M Serics 3.is ot 2 a
~ “kickback™ as defined in Florida Statutes Section 456.054. ,

"For' (e reasons discussed below, the, proposed arrangement is not pl’ohiblltd by the
Panient Sclf-Referral Act of 1992 because such ammangement will meet all of the requirenients-set
forth in Secticns 456. 053(h)(2) -{3), Florida Stulutes,

\ .

Petilioner, Wi” hold 49% ownership interest in Pharmacy LLC. Thereforr: no more than
30% of the value of the m\cstmcm interests in Pharmacy LLC wilt be held by investors in a
position to make refeirals 1o Pharmacy LLC.. The terms under which an investment.interest is
offéred to an investor who is in a position to make referrals to.Pharmacy LLC wil} be no dilferent
than the terms offered to an- investor who is not in a posmon o make such referrals. “Also, the
tcrms under which the investnent interesis are offcred will not in- any way be related to or
influcneed by the previous or expected volumc of rcf‘errais, i any, made by sugh investors.

Morwver there will be no requirement for an investor to: inake refcrrah 85 z condiiion

Afor becoming or remaining an invesior. Pharmacy LLC also will not loan:io or guarantce funds ..

for potential invesiors for the ﬁnancmg of an jnvestar’s acquisition of ‘an.ownership interest in
Pharmacy LLC. The returr on invastment received by the investors will farther be directly
plopomundl 10 the amounis.invesied by cach invesior (including the amount of preoperdtional
services rendered by the invesior) and will in HO'\\ra}' ‘beé: conlmbem uptm the volurna of referrals
made by the i investor to Pharmau:y LLC.

The proposed le.asing arm’ngem'ehl also is permissible under the Patient Self-Referral Act

of 1992, As discussed above, the Act generally prohibits a physician from referring a patient {0’
an’ entity for non-desugnatcd health care items or services if the referring physician holds an
“investment imterest” in such cntity. Section 456.053(k) defines “investment irfcrest™ us an
equity or debt security issued by an entity, including, without fimilation, shares of siock in 2
comoration, units or ather interests in a partnership, bonds, debentures, noles or other equiiy of
debt instruments.” However, excloded from the definition of “investment interost” is “an
“lnvestment interest in real pmperty resulting.in 2 landlord-tenant refationship benveen the hcallh
care prowdbr and the entity in which the cquily interest is held, unless the rent is determnined, in
whole or in part, by the business volume or profitability of the tenam or exceeds fair market
value,” Scction 456.033(k)(3), Florida Statues. The rent to be charged by A&M Series 3 to
Pharmacy LLC will not exceed fair market value' and will not be determined in any marner by.
the business volume or profitability of Phanmacy LLC. Therefore; Petitioner’s interest in A&M
Series 3 is not an “investrnent interesi” for the purposes of the Patient, Self Referral Act of 1992,

The return Petitioner will receive, if any, on his investment in Pharmecy LLC also is not a
~hickback.” Scction 456.034 Florida statues defines a “kickhack”™ as “a remtineration or payment
back pursuant to an investment interest, compensation arrangemenis, or othenwise, by a pravider
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of hca]lh care services or ilems, of 2 portion of the charges for services rcndercd to a referming
health care prowder as an incentive or inducement to refer patients for future SErvices or items,
when the payment is not iax deductible as an ordinary and necessary expeqsc." ‘

Retums Petitioner will yeceive, if any, associated with his ownership interest in Pharmacy

LLC are not “kickbacks," as they will not be contingent upon or measured by the volume of

referrals, if any, Petitioner may make 10 Pharmacy LLC. Pharmacy L1LC’s operating: sgreement
will moreover establish that the members will receive diswibutions only in proportion to their
membership interesis. Petitioner will therefore receive a proportionate share of Pharmacy LLC's

revenues, 1o the cxtent such amounts are available after payment of Phi}nnacy LLC’s eperaliny ‘

cxpenses and the cstablishment of sufficient reserves for capital .cxpenditures and commgcm
Jiabilities. The retums that may be'paid to Pelitioner therefore will not-constituté gn incentive or
inducement to make referrals 1o Pharrnacy LLC,

Similarly, the rent thai will be pa:d by Pharmacv LLC is not a kickbuck, as the-amount of
rent charged will bear no refationship o the profitability or volume of Phanmacy LLC's business.
The rent will be consistent with fair market vaiue and will not be adjusted 1o reflect any value
Pevitioner or Pharmacy LLC may attribute to Phamiacy LLC?s proximity to Fertitiy CA R F.-of
IVF. The rents that will be paid to A&M Serics' 3 therefore will not constilute an incentive or

inducement to wmake referrals 10 Pharmacy LLC.

For the reasons set forth abave, the proposed arrangemient complies with the Patient Self- -

Referral Actof 1992, We seek a declaratory statement conﬁ:mmg such pasition, as'is encouraged-

- by Secimn 455.654(5){L)(4), Florida Statutes, ~ -

* * -
)

. Pleasc advise-us to any ‘further information that may be ngeded for the Board to make its
dctemninjation. We will also.be available to:attend any héaring as may'mrréquired by the Board,

?lcasn do nat hesitati 1o contagtus-with apy quesiions or coumacnts you may have:

/“?“"f ‘

H
4

,/'

7 r\
_ - / Gary’A Forsmr
GAF/Kjbls .

Enclosures "'

cc:  MarkP. Tronce MD. . . '
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