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Taylor, P.A., and Karl F. Hempel, M.D.
and Tallahassee Primary Care
Assodates, P.A.,
/

FIN P OR D/

This matter came before the Board of Medicine (hereinafter the “"Board”) on December
6, 2008, in Tampa, Florida, for consideration of the referenced Petition for Declaratory
Statement (attached hereto as exhibit A). The Notice of Petition for Dedlaratory Statement was
published on November 21, 2008, in the Vol. 34, No. 37, in the Florida Administrative Weekly.

The petition filed by Andres F. Rodriquez, M.D., individually and as a representative of
Stockwell, Reisman, Paulk & Taylor, P.A., d/b/a Digestive Disease Clinic, and Karl F. Hempel,
M.D., individually and as a representative of Tallahassee Primary-Care Associates, P.A. make
the following inquiry:

If a physican is an “investor” in an enﬁt{r through his/her immediate family member, will
the physician’s finandial relationship with that entity be imputed to his/her group practice, its
physiians, or its staff? |

FINDINGS OF FACTS

1. Petitioner, Andres F. Rodriquez, M.D. is a physicdian licensed pursuant to Chapter

458, Florida Statutes, and is a shareholder and the president of Digestive Disease Cifvic (DDC).

Dr. Rodriquez practices at DDC in Tallahassee, Florida.
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2. Petitioner, DDC, is a group practice of gastroenterologists as defined in Section
456.053(3)Xh), FAorida Statutes, with executive offices also Jocated in Tallahassee, Florida.

3. Petitioner, Karl F. Hempel, M.D. is a physician licensed pursuant to Chapter 458,
Florida Statutes, and is a member and President of Tallahassee Primary Care Associates, P.A.
(TPCA). Dr. Hempel practices in Tallahassee, Florida.

4. TPCA is a group practice of primary care physicians as defined in Section
456.053(3)(h), Forida Statutes, with executive offices also located in Tallahassee, Forida.

5. The agency affected by this Petition is the Board of Medicine of the State of Horida.
The statutory provisions upon which this Declaratory Statement is sought are contained in
Section 456.053, Florida Statutes.

6. DDC provides only physician services and does not provide any “designated health
services" as defined by Section 456.053(3)(c), Florida Statutes.

7. TPCA-provida physician services. In addition, TPCA owns and operates: (a) a
dinical laboratory and (b} a diagnostic imaging center that has the ability to perform regular x-
ray, mammography, nuclear medicine, ultrasound, corﬁputed tomography (CT scans), and dexa
scans. TPCA utilizes its diagnostic imaging center to perform tests on its own patients and it
also accepts outside referrals for diagnostic imaging services in compliance with Section
456.053, Florida Statutes. TPCA meets the in-house ancillary services exception under the
federal Stark law.

8. Periodically, TPCA physidans refer patients to DDC physidans for gastroenterology
services.” In many if not most instances, the DDC physicians provide-a report to the TPCA™ .
physician regarding the gastroenterology findings and services. In some instances, the DOC

physician may develop a “plan of care” for the patient that may be implemented, in whole or in
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part, by the TPCA physician. In every case, TPCA bills for services provided by TPCA physicians
and DDC bills for services performed by DDC physidcians. There is no payment or quid pro guo
of any kind that is provided between TPCA and DDC for any of these patients.

9 A shareholder of DDC ("Husband} whe, under Section 456.053(3)(k), Florida
Statutes, has an “investment interest” in DDC is married to another pf\ysidan (“wife”) who has
recently become a sharehoider in TPCA and who now, under Section 456.053(3)(k), Florida
Statutes, has an “investment interest™ in TPCA. Under Florida law, each spouse is an “investor”
in his/her spouse’s group practice, but neither Husband nor Wife holds an "‘invatme_n.t interest”
in his/her spouse’s group practice.’

10. The Husband is the only DDC physician who has any type of ownership relationship
with TPCA and his only connection is that he is married to the Wife. The Wife is the only TPCA
physician who has any type of ownership relationship with DDC and her only connection is that
she is married to the Husband.

11, The Wife does not plan to make referrals to DDC and she will not direct TPCA, its
physicians, or its staff to make referrals to DDC. The Wife will not control referrals made by
TPCA, its physiians, o its staff. | |

12. The Husband, who is a specialist in gastroenterology, occasionally treats a patient
who does not have a primary care physician. He does not plan to refer such patients to TPCA.
The Husband will not direct DDC, its physicians, or its staff to make referrals to TPCA and will
not control refesrals made by DDC, its other physicians, or-its staff.

13.:PhySicians at TPCA, other.than the:Wife, desire to refer patients in need of *~ ~ ’

gastroenterology care to physicians at DDC, induding the Husband.

! Pursuant to Section 456.053(3)(k) and (1), Florida Statutes, an “investment interest” is held by the individual, but
“investor™ status can be created by a spouse or other family member’s “investment interest ™
3
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14. Physicians at DDC, other than the Husband, wish to refer patients: (a) to physidans
at TPCA, induding the Wife, for physidan services, and (b) to TPCA for diagnostic imaging
sesvices.

- CONCLUSIONS OF LAW

15. The Board of Medicine has authority to issue this Final Order pursuant to Section
120.565, Forida Statutes, and Rule 28-105, Florida Administrative Code.

16. The Petition filed in this cause is in substantial compliance with the provisions of
120,565, Florida Statutes, and Rule 28-105.002, Florida Administrative Code. |

17. For purposes of determining standing in this matter, the individual Petitioners,
allopathic physidans licensed pursuant to Chapter 458, Florida Statutes, are subsfantialiy
affected persons due to the fact that their failure to comply with Section 456.053, Florida
Statutes, the Patient Self-Referral Act of 1992 (the “Act™) may result in disciplinary action by the
Board. Fla. Stat. §456.053(5)(q), Florida Statutes. - '

18. Section 456.053, Florida Statutes, Is known as the Patient Self-Referral Act of 1992
(the “Act”). In general terms, this law prohibits heaith care providers from referring patients
for the provision of “designated health services” and other health care items or services to an
entity in which the health care provider is an investor, unless certain specified provisions of the
law are satisfied.

19. Section 456.053(3)(]) of the Florida Act defines an “investor” as follows:

“Investor” means a person or entity owning a legal or beneficial
ownership or investment interest, directly or indirectly, induding,
withiout limitation, through an immediate family member, trust, or -

. another entity related to the investo: within the meaning of 42
C.F.R. 5. 413.17, in an entity.
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20. Under Section 456.053(3)(l) of the Act, the Husband is considered an “investor” in
TPCA by virtue of his V.\ﬁfe's investment interest in TPCA. Similarly, the Wife is considered an
“investor” in DDC by virtue of Husband's investment interest in DDC.

21. The Act imputes an investment interest of an immediate family member, trust, or
other entity to the health care provider. Ha. Stat. §456.053(3)(1). It does not, however,
contain a provision stating that a physidan’s prohibited financial relationship is imputed to the
other physidians in his or her group practice.

22. In the past, and particularly when Florida law is silent, the Board has looked to the
federal standards implementing provisions in the federal patient self-referral law, the United
State Stark Act ("Stark”™), when interpreting Florida’s Patient Self-Referral Act. See, e.q., Inre:
Petition for Dedaratory Statement Tallahassee Neurological Clinic, P.A., DOH-04-0921 (Fla. Bd.
of Med., Aug. 17, 2004); In re: Petition for Declaratory Statement of Alan Levin, M.D. and
Ameripath, Inc., 19 F.A.L.R. 4525, 4528 (Fla. Bd. of Med. 1997). In Levin, the Board ruled:

Given the magnitude of Medicare and Medicaid services rendered by
Horida physicians and the relatively similar language and intent set
forth in both the state and federal regulations, it is reasonable for
the Board to look to the federal standards implementing the Stark
Bill when interpreting the provisions of Florida’s Seif-Referral Act,
where it wouid not be inconsistent with the plain meaning of and
legislative intent of the Florida Act.

Levin, supra at 4528.

23. Although Stark broadly defines “financial relationship” to include any direct or
indirect transfer of remuneration, the federal regulations implementing Stark provide that a
physician’s financial réfationship with an entity will not be*imputed to His or her group-practice.
Stark provides in part as follows: o

furnishes DHS is not imputed to his or her
“gm_bg__g;Ls_m However, a referral made by a physuuans
5
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group practice, its members, or its staff may be imputed to the
physician if the physician directs the group practice, its members, or
its staff to make the referral or if the physician controls referrals
made by his or her group practice, its members, or its staff.

42 C.F.R., §411.353(a) (emphasis added).

24. Under Stark, the Wife's spousal relationship with a shareholder in DDC is not
imputed to other physidians at TPCA. Similarly, the Husband’s spousal relationship with a
shareholder in TPCA is not imputed to other physicians at DDC. |

25. In the 2001 Commentary, the U.S. Department of Health and Human Services
stated in relevant part: _

We are adopting the position we discussed in the proposed
regulations, that is, that a physican’s financial relationship with an

entity under section 1877 of the Act will not be imputed to his or her

group practice. Thus, other members of the group practice can
continue to make refestals to the entity, provided that the members
do not have financial relationships with the entity and the physician

with the financial relationship is notin a posnbon to control the
referrals of other group members.
66 S. ed. Reg. 903 (Jan. 4, 2001) (emphasis added).

26. Given the facts and analysis set forth above, the Board believes that it shouid
continue to look toward the federal standards implementing provisions of Stark when
interpreting Florida’s Patient Self-Referral Act. Therefore, with respect to the question
presented, the Board is of the opinion that under the Patient Self-Referral Act, like the Stark
Act, a physician's prohibited financial relationship with an entity is not imputed to his or her

group practice, its physicians, or its staff. More specifically, the Board finds that the physicians

at TPCA, other than the Wife, are not prohibited from referring patients to physicians at DDG; - - -

incuding the Husband, for services in gastroenterology, based upon any imputed financial '

relationship of the Wife. Furthermore, the physicians at DDC, other than the Husband, are not
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prohibited from referring patients to physicians at TPCA, including the Wife, for primary care
services and to TPCA for diagnostic imaqging services in compliance with Section
456.053(3)(0)3.f. and (4), Florida Statutes, based upon any imputed finandial refationship of
the Husband.

27. The Board's response to this Petition addresses solely the quesﬁon‘propounded by
the Petitioners and only addresses issues regarding the practice of medicine. The Board's
conclusion is based solely on the Board's application of the factual circumstances outlined in the
Petition to the pertinent statutory and rule provisions set forth above.

This Final Order shall become effective upon filing with the Clerk of the Department of
Health. |

DONE AND ORDERED this_/(° _ day of _ /°C Q)’/?C//@iy 2009,

BOARD OF MEDICINE

Aty

“Larry McPHerson, Jr., Executive Direttor
for Fred Bearison, M.D., Chair

BT T .- et e L. : oo LT eage
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- NQVICE QF APPEAL RIGHTS
Pursuant to Section 120.569, Forida Statutes, Respondents are hereby notified that
they may appeal this Final Order by filing one copy of a notice of appeal with the Clerk of the
Deparhnent of Health and the filing fee and one copy of a notice of appeal with the District
Court of Appeal within 30 days of the date this FAnal Order is filed.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and comrect copy of the foregoing has been fumished by U.
S. Mail to: Allen R. Grossman, Metzger, Grossman, Furlow & Bayo’, LLC, 1408 N. Piedmont
Way, Tallahassee, Florida 32308; Emily S. Waugh, Ausley & McMullen, 227 South Calboun
Street, Post Office Box 391, Tallahassee, Forida 32301; and by interoffice mail to Edward A.
Tellechea, Senior Assistant Attorney Generai; PL-01 The Capitol, Tallahassee, Florida 32399-
1050; and Josefina M. Tamayo, General Counse!, Department of Health, 4052 Bald Cypress
Way, BIN A02, Tallahassee, Florida 32399-1703, on this I_&%ay of Februiarid

, 2009,

WW~

&

e Depute Aneacw.Clerk
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IN RI:: Petition for Declaratory Statement of
Andres F. Rodriquez, M.D.
and Stockwell, Reisman. Paulk & Case No.
Tavlor, P.A_, and Karl F. llempel. M.D.
and Tullahassee Primary Care
Associates. PLA

Petitioners

PETITION FOR DECLARATORY STATEMENT

Pursuant w Sections 120,565, and 455,654(5). Florida Swatutes, and Rule Chapter 28-105.
Florida Adminisirative Code. Andres F. Rodriquez. M.I.. individually and as a representative of
Stockwell. Reisman. Paulk & Tavlor. P.A. d/b/a Digestive Disease Clinic (*Digestive
Disease”). and Karl ¥. Hempel, MDD, individually and as a representative of Tallahassee
Primary Care Associates, P.A. (“Primary Care™), petition the Board of Medicine for a Final
Order setting torth 2 Declaratory Statement on the facts and law presenied hercm.

Background Information
1. Pctitioner. Andres F. Rodriguez. M., is a physician licensed pursuant to Chapter 458,
IFlorida Statutes. and is a sharcholder and the president of Dipestive Disease.  {r. Andres IV,
Rodriguer practices at Digestive Disease Climic. 2400 Miccosukee Road. Tallahassee. Florida
32308. 1he office wlephone number is {850} 877-2105 and the fax number is (850) 942-1761.
2. Petitioner, Digestive Disease, is a group practice of gastroenterologists as defined in

Section 436.033(3%h). Flonda Statutes, with executive offices located ai 2400 Miccosukee

Pape 1 of 8
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Road. Tallahassce, llorida 32308. The office telephone number is (850) 877-2105 and the (ax
number is (850) 942-1761.

3. Petitioner, Karl ¥. Hempel, M.D. is a physician licensed pursuant {o Chapter 458,
¥lorida Statutes, and 1s a member and President of Pramary Care. Dr. Hempel practices at 1511
Surgeons Drive. Suite A, Tallahassce. Florida 32308. 'the office telephone number is (B50)
878-6134 and the fax number is (§50) 877-6727.

4. Petitioner, Primary Care. is a group practice of primary care physicians as defined in
Section 456.053(3)(h). Florida Statutes. with executive offices located at [69%) Raymond Dichi
Road, Unit C-1. Tallahassee. Florida 32308. The office telephone number is (850) 297-0114
and the fax number is (850) 297-0314.

5. The agency affected by this Petition is the Board ol Medicine of the State of Florida
(hereafler the “Board™). (he statutory provisions upon which this Declaratory Statememt s
sought are contained in Section 456,053, Florida Statutes.

6. Digestive Digcase provides only physician scrvices and does not provide any
“designated health services™ as defined by Section 456.053(3X¢), Florida Statutes.

7. Primary Carc provides physician services. In addition, Primary Carc owns and
operates: {(a) a chinical laboratory and (b) a diagnostic imaging ccnier that has the ability to
perform regular x-ray. mammography. nuclear medicine, ultrasound, computed tomography (C'1
scans), and dexa scans, Primary Care utilizes its diagnostic imaging center 1o perform tests on its
own pafients and it also accepis outside relerrals for diagnostic imaging services in compliapce
with Section 456.033. Florida Statutes.  Primary Care mects the in-house anciilary services

cxcepiion under the federal Stark law.
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8. Periodically, Primary Care physicians refer patients to Digestive Disease physicians for
gastroenterology services. In many if not most instances, the Digestive Disease physicians
provide a report lo the Primary Care physician regarding the gastrocnterology findings and
services. In some instances, the Dipestive Disease physician may develop a “plan of care™ for
the paticnt that may be implemented, in whole or in part. by the Pomary Care physician. in
every casc, Primary Care bills for services provided by Primary Care physicians and Digestive
Discasc bills for services performed by Digestive Discase physicians. There is no payment or
quid pro guo of any kind that 1s provided between Primary Care and Digestive Disease lor any of
these paticnts.

9. A sharchoider of Digestive Disease {*Husband™) who, under Section 456.053(3)1(k).
Florida Statutes. has an “investment interest™ in Digestive 1Jisease s mamied to another
physician (“Wife™) who has recently become a shareholder in Primary Care and who now, under
Seetion 436.053(3)(k). Florida Statutes, has an “investment interest” in Pimary Care. Under
Florida law. each spousc is an “investor” i his/her spouse’s group practice. but neither Husband
nor Wife holds an “investment interest”™ in his/her spouse’s group practicc.'

10. The manner in which all of these Petittoners are substantially affected by Section

436.033, Florida Statutes is described further betow.

' Pursyam o Section 436.053(3)k) and (1), Florida Stanutes, an “investment interest™ is held by the individual, but
“investor™ status can be ercated by a spouse or other family member’s “investment interest.”
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Reguested Declarations

11. Pctitioners respeetfully request that the Board of Medicine make the following
declarations:

(a) ¥ a phbysician is an “investor” in an catity through his/her immediatc
family member, then the physician’s financial relationship with that entity is not imputed to
hisfher group practice, its physicians, or its staff.

(b} Accordingly: (i) physicians at Primary Care. other than Wife, may refer
paticnts to physicians at Digestive Disease, including llusband. for services in gastrocnicrology
and (ji) physicians at Digestive Disease, other than HBusband, may refer patients o the pomary
care physicians at Primary Care, including Wife. for physician services and also 1o Primary Care
for diagnostic imaging services; and that none of the forcgoing will subject the physicians to
discipline by the Board of Medicine for making such refcrrals.

Issue: Imvestment Interest Not Imputed

12. Section 436.053. Florida Statutes. is known as the Patient Sell-Referral Act of 1992
(the “Florida Act™). In general terms, this law prohibits health care providers [rom referring
patients for the provision of “designated health services™ and other health care items or services
to an entity in which the health care provider 1s an investor, unless certain specified provisions of
the law are satisfied. Among other potential sanctions, violation of this law by health carc
providers subject 10 the junsdiction of the Board may result in disciplinary action by the Board.
Fla. Stat. §456.053¢5)Xg). Flonda Statutes.

13. Section 456.053(3 X1 of the Florida Act defines an “investor™ as foliows:

“{nvestor” means a person or entity owning a legal or beneficial

ownership or investment intetest, directly or indirectly, including,
without hmitation, through an immediate family member, trust, or
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another entity related to the investor within the meaning of 42 C.IF.R.
s. 413.17, in an entity.

14. Under Section 456.053(3 K1) of the Florida Act, Husband is techrically an ~investor”™ in
Primary Care by wvirtue of Wife’s mvestment interest in Primary Carc. Similarly, Wife is
technically an “investor™ in Digestive Disease by virue of fHusband’s investment interest in
Digestive Discasc.

1S. Husband is the only Digestive Discase physician who has any type of ownership
relationship with Primary Care and his only connection is that he is married fo Wife. Wife is the
only Primary Care physician who has any type of ownership relationship with Digestive Disease
and her only connection is that she is married to Husband.

16. Wite docs not plan to make referrals to Digestive Disease. Wife will not direct Primary
Care. ils physicians. or its stafl to make referrals to Digestive Discase. Wife will not comrol
referrals made by Primary Care. its physicians, or its staff.

17. Husband, who is a specialist in gastroenterology. occasionally treats a patient who does
not have a primary care physician. Husband does not plan 1o refer such patients 1o Primary Care.
Husband will not direct Digestive Disease. its physicians, or its stafT to make refcrrals to Primary
Care. Hushand will not control referrals made by Digestive Disease, its other physicians. or s
staff.

18. Physicians at Primary Care, other than Wife, desire to refer patients in need of
gastroenterology care to physicians a1 Digestive Disease, including {lusband.

19. Physicians at Digestive Disease. other than IHusband, wish to refer patients: (a) to
physicians at Primary Care, including Wife, for physician services. and (b) to Primary Care for

diagmostic imaging services.
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2(. As noted above. the Flonda Act imputes an investment intercst of an immediate family
mcmber, trust. or other entity to the health care provider. Fla. Stat. §456.053(341). The Flonda
Act does not contain a provision stating that a physician’s prohibited financial relationship is
imputed 1o the other physicians in his or ber group practice. In the pasi. and particularly when
Florida law is silent, the Florida Board of Medicine has looked to the federal standards
implementing provisions in the federal patient self-reterral law (commonly known as the “Stark

Act™) when interpreting Florida's Patient Self-Reforral Act. See, e.g.. In re: Petition for

Declaratory Statement ‘tallahassee Neurological Clinic, P.A.. DOH-04-092) (Fla. Bd. of Mcd..

Aug. 17, 2004); tn_rc: Petition_for Declaratory Statement of Alan Levin, M.D). and Amcnipath.

Inc., 19 T.A.L.R. 4523, 4528 (Fla. Bd. of Med. 1997). In Levin, the Board ruled:

Given the magnitude of Medicare and Medicaid serviees rendered by
Florida physicians and the relatively similar language and intent sct
forth in both ihe state and federal regulations. it is reasonabic for the
Board to look 1o the federal standards implementing the Stark Bill
when interpreting the provisions of Florida™s Self-Referral Act, where
it would not be inconsistent with the plain meaning of and legislative
intent of the Florida Act.

Levin, supra at 4528,
21.  Although the federal Stark law broadly defines “financial relationship™ 10 include any
direct or indircct transfer of remuncration, the federal regulations implementing the Stark Act

provide that a physician’s financial relationship with an entily will not be imputed to his or her

group practice. The [ederal Stark reguiations provide:

fum;shes DHS is not imputed to his or_her proup practice or its
members or its staff. However, a refcrral made by a physician's
group practice. its members, or its staff may be imputed o the
physician if the physician directs the group practice. its members, or
its staff to make the refermal or if the physician controls referrals
made by s or her group praciice. its members. or ils staff.

42 C.F.R.. §411.353{a) (emphasis added).
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22. Under the federal Stark Act, Wile's spousal relationship with a shareholder in
Digestive Discase is not imputed to other physicians at Primary Care. Similarly, Husband's
spousal relationship with a sharcholder in Primary Care is not imputed to other physicians at
Digestive Disease.

23. In the 2001 Commentary, the 11.S. Depariment of Health and 1Tuman Services stated in

a

relevant pant:

We are adopting the positton we discussed in the proposed
regulations. that is. that a physician’s financial relationship with an
entity under section 1877 of the Act will not be imputed to his or her
groug practice. Thus. other members of the group pmctice can
continue to make rcferrals to the entity, provided that the members do
not havc financial relationships with the entity and the physician with
the financiai relationship is not in a position to control the refermals of
other group members.

66 8. ed. Reg, 903 (Jan. 4, 2001} (empbasis added),

24, Pectitioners respectfully request that the Board of Medicine declare that under the
Florida Act a physician’s prohibited firancial relationship with an entity is not imputed to his or
her group practice, its physicians, or its staff. Further. Petitioners respectfully request that the
Board of Medicine declare that; (a) physicians at Primary Care. other than Wife. arc not
prohibited from reforring patients fo physicians at Digestive Disease. including Hushand, for
services in gastrocatcrology, based upon any imputed financial relationship of Wile, and
(b) physicians at Digestive Discase. other than Husband, are not prohibited from referring
patients to physicians at Primary Care. including Wile, for primary carc services and t0 Primary
Care for diagnostic imaging services in compliance with Section 456.053(3)(0)3.f and (4).

Florida Statules, based upon any imputed financial relationship of Husband.
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Wherefore, Petitioners respectfully request that the Board of Medicine issue a Final
Order stating that under the specific circumstances set forth in this Petition. the status of
Husband and Wife, as a result of cach spouse’s ownership intercst in his/her respective group
practice. is not imputed to the other physician owners of Prirnary Carc and Digestive Discase and
therefore. the other physicians in each group may refer to the other group without violating the

prohibitions of Scction 456,053, Florida Statutes.

&

7y
Respectfully submitted this /¥ day of November, 2008.

Emily 8: Wauch Allen R. Grossman

Fia. Bar No. 0329436 Fla. Bar No. 00382388

Ausley & McMullen Metzger. Grossman, Furlow & Bavo, L.1.C.
227 South Calhoun Street 1408 North Piedmont Way

Tallahassze. Florida 32302 Tallahassce. Florida 32308

(8501 224-9115 (850) 385-1314

Antorney for Petitioners, : Attorney for Petitioners,

Andres F. Rodriquez, M.D. and Karl F. Hempel, M.D. and

Stockwell, Reisman, Paulk & Taylor, P.A. Tallahassce Primary Care Associates. P.A.

d/b/a Digestive Disease Clinic

hieswAddcipcasdocsiduclarsory sTatement (1 10ANRY. dov
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