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THIS CAUSE camec before the Board of Medicine (hereinafter Board) pursuant 1o
' §120.565, Florida Statutes, and Rule 28-103, Florida Administrative Code, on October 18, 1997,
for the purpose of considering the Petition for Declaratory Statement (attached as Exhibit A)
filed on behalf of Jeffrcy Fernyhough, M.D. (hereinafier Petitioner). Having considered the
petition, the argumenis submitted by counsel for Petitioner, and being otherwise fully advised in
the premises, the Beard makes the following findings and conclusions.
FINDINGS OF

1. Petitioner, Jeffrey Fernyhough, M.D., is an allopathic physician licensed to practice
medicine in the State of Florida, Petitioner is a employed as a physician by the Florida Back
Institate.

2. In his practice of medicine, Petitioner has found it to be convenient and beneficial for
his patients to offer them the opportunity to order those medications prescribed by Petitioner
from a mail order pharmacy which guarantees next day delivery to the patient’s home. With
regard to thosc palicnts wishing to avail themselves of this service, Petitioner wishes to order the
medication {or the patient dircctly from his medical office. To accomplish this, Petitioner is

considering entering into an arrangement that would provide for the installation of a specilic mail
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order pharmacy’s computer in his medical office.
3. Petitioner believes that his patients will benefit from such an arrangemeni in that:
a. The computer will contain relevant patient data, medical history, and lists of
previously and currently preseribed medications, which will ailow Petitioner, with the assistance
of sophisticated computer software, to determine whether medication he is currentdy prescribing
for the patient has any adverse interaciion wiih or is duplicative of any other medication which !
the patient is currently taking.

b. There will be increased convenience for the patient as appropriate medications

can be ordered before the patient leaves Petitioner’s office and is guarantced 10 be delivered to

the patient’s home by the next day. 7
c. Petitioner will have access, on an ongoing basis, via the pharmacy’s computer,

to the patient’s medical history and medications which the patient is taking, which information

can casily be transferred clecuronically ar otherwise to hospitals or other health care providers, as

the need may exist

4. Inthis regard, Petitioner is considering entering into an office space and personal

services agreement the pertinent aspects of which are as follows:
a. The agreement will be for a minimum of one year and shall be set out in

writing and signed by the parties.
b. The agreement will specify the precise portion of Peiitioner's office 10 be

covered by the agreement. With regard to same, the leased portion of Petitioner's office will be

the Prime Counter Space located in Petitioner’s medical office and which shall be in ¢close

proximity to the medical exam rooms and medical assistant who will be assisting Petitioner in

ordering medications from the pharmacy and will be uiilized for the purposes of installing and



maintaining the pharmacy’s computer. Additionally, at the inception of such agreemend, the
pharmacy will have access, during Petitioner’s office hours, to Petitioner's office and patient
medical records, in order for the pharmacy to initially input ail relevant patient data, together
with the patient’s medical history and medication history for all of Petitioner’s patients. Further,
during the term of the agreement, the pharmacy will have access, during Petitioner’s office hours,
to Petitioner’s office, in order for the pharmacy to perform the necessary maintenance and
updating of the pharmacy’s computer.

¢. Pursuant to the agreement, it is intended that the pharmacy will have full-time
use of the prime counter space and access to Petitioner’s office during Petitioner’s office hours.

d. The agreement will specify the services to be provided by Petitioner’s
administrative personnel, together with the schedule of such intervals, as well as the length of
time during which such personnel shall perform such services. With regard to same, on a daily
basis, on those days on which Petitioner mainiains office hours, administrative personnel of
Petitioner shall input ali relevant patient data for new patients of Petitione:. Such services shall
be provided by Petitioner’s administrative personnel for no more than onc-half hour cach day.

¢. The payments to be made by the pharmacy to Petitioner are 1o be set out in
advance under the agreement and will be based upon the amount and portion of the prime
counter space utilized by the pharmacy, and the time which Petitioner’s administrative personnei
provide. The amount will be consistent with the fair market value of the prime counter space
topcther with the cost of the administrative personnel (including payroll taxes, insurance, and
{ringe benefits) as same would be determined in an arm’s length transaction and will not be
determined in 2 manner that takes into account the volume or value of any referrals or business

generaled between Petitioner and the pharmacy.



f. The space leased by the pharmacy will not exceed that which is reasonable and
necessary for the legitimate business purpose of the agreement and will be used exclusively for
the purposes of the pharmacy computer pursuant to the agreement. '

g. The services provided by Petitioner’s administrative staff will not exceed that
which is reasonable and necessary for the legitimate business purposes of the agreement.

h. Based upon the reasonable determination of Petitioner, the agreement woulkd
be commerciatly reasonable even if no referrals were made between the parties.

4. Petitioner 1s also contemnplating entering into a joint marketing arrangement with the ,
pharmacy, pursuant to which Petitioner will market his practice and the prarmacy wili market its
business, through some or all of the following: direct mall, newspapers, magazines, biltboards,
television, and radio. With regard to the joint marketing, Petitioner and the pharmacy will jointly
determine a budget for such marketing, as well as the method and means of such marketing. In

conjunction with same, Petitioner and the pharmacy will contribute proportionate amounts

toward such markcting activities.
5. This petition was noticed by the Board in Vol. 23, No. 39, dated September 26, 1997,

of the Florida Administrative Weekly (p. 5271).

NCLUSIONS W !
1. The Board Has jurisdiction over this matter pursuant to Section 120,563, Flonida
Statetes, and Rule 28-103, Florida Adminisirative Code.
2. The Petition filed in this cause is in substantial compliance with the provisions of

Section 120,565, Florida Statutes, and Rule 28-103, Florida Adminisirative Code,



3. Scction 458.331(1)(1), Florida Statutes, provides in pertinent part that it is grounds for
disciplinary action by the Board if a licensee is:

Paying ur receiving any commission. bonus, kickback, or rebate, or engaging in

any split-fee arrangement in any form whatsoever with a physician, orzanization,

agency, or person, either directly or indirectly, for patients referred to providers of

health care goods and services, ...

4. The Board finds tha: the agreement described is, simply pui, 2 scheme 1o allow the
pharmacy to pay Petitioner in return for providing referrals to the pharmacy in violation of
Section 458.331(1)(1). Florida Statutes. Although the agrecment purports to be a fair market
lease, the Board does not accept Petitioner’s representations that an as yei undetermined “fair
market value” for “prime counter space™ in his office can be determiined in such a manner as to
avoid Petitioner receiving a windfall from the lease of a few feet of counter space in the medical
office he uses. Furthermore, the joint marketing veature described in the petition is yet apother
indicia of such a scheme. The petition faiis to identify how much of the “joinmt” advertising will
be paid for by the pharmacy. If the split in advertising costs is based on Petitioner’s and the
pharmacy’s yelative participation under the agreement, then # 15 likely that Petitioner will receive
another windfall from the advertising he receives at the pharmacy’s expense. The only thing that
could possibly make paying such windfalls attractive to the pharmacy would be a significant
number of referrals from Petitioner.

5. Petitioner also requested that the Board consider the application of Scctions 455.236,

Florida Stattes,! 455.237, Florida Stamutes ? 455.227{1)(q). Florida Statutes,* and Subsection

"This provision has been renumbered as Section 455.634, Florida Statutes.
*This provision has been renumbered as Section 435.637, Florida Statutes.

*This provision has been renumbered as Section 455.624(1)(q), Florida Statuses.



458.331(1)(3), Florida Statutes.* None of these provisions appear 1o have any particular
relevance to the situation set forth in the petition with the exception of Section 455.227(1)(q).
Florida Statules, which is relevant only if the acts set forth therein are violative of the practice
act or Chapter 455, Florida Statutes.

THEREFORE, as set forth above, the Board of Medicine finds that the agreenient
deseribed in the petition would be in violation of the prohibitions set forth in Section
458.331(1){1), Florida Satutes, and therefore as well a violation of Section 455.227(1)(q),
Flonda Statutes.

DONE AND ORDERED this 3 /\j day of Mavewn el , 1997,

BOARD OF MEDICINE

C((%WL/ d@%&]}g D

EDWARD A. DAUER, M.D.
CHAIRMAN

OTICEOFR T D REVIEW

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER 18
ENTITLED TO SUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA
STATUTES, REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA
RULES OF APPELLATE PROCEDURE. SUCH PROCEEDINGS MAY BE
COMMENCED BY FILING ONE COPY OF A NOTICE OF APPEAL WITH THE
CLERK OF THE DEPARTMENT OF HEALTH AND A SECOND CGPY,
ACCOMPANIED BY THE FILING FEES REQUIRED BY LAW, WITH THE
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE
PARTY RESIDES OR THE FIRST DISTRICT COURT OF APPEAL. THE NOTICE
OF APPEAL MUST BE FILED AS SET FORTH ABOVE AND WIiTHIN THIRTY (30)
DAYS OF RENDITION OF THIS FINAL ORDER.

*Subsection 458.331{1)(}), Florida Statutes prohibits influencing paticats for the purpose
of engaging the paticnt in sexual activity and does not appear to have any rcievance to this
petition.
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CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that a true and correct copy of the foregoing Final Order has been
furnished by U.5. Mail to Jeffrey Fernyhough, M.D. c/fo Mitchell F. Green, Esquire, Presidential
Circle, 4000 Hollywood Boulevard, Suite 485 South, Hollywood, Florida 33021, this

day of , 1997,




AMENDED CERTIFICATE OF SERVICE

{ HERERBY CERTIFY that a true and correct copy of the foregoing Order has been provided
by certified mail w Jefivey Fernvhough, M.D., 900 Giades Road. #2-A, Glades Towers, Boca
Raton. FL  33431-6405. Mitchell F. Green, Isquire. Presidemtal Circle. 4000 Hollywood
Bivd., Suiic 485 South. Hollvwood. F1. 33021, at or before 3:00 p.m.. this

day of . 1997.




PETITION FOR DECLARATORY STATEMENT

NAME OF PETITIONER: Jefirey Fernyhough, M.D.

ADDRESS OF PETITIONER: /o Flonda Back Instiwte
1905 Clint Moore Road
Suite 309

Boca Raton, FL 33496

NAME OF AGENCY: Board of Magdicine

AGENCY RULE, ORDER_ _OR STATUTORY PROVISION ON WHICH DECLARATORY
STATEMENT IS SOUGHT:

A Section 455.227(1g) Fla. Stat
8. Section 435.236, Fla. Stat.
C. Saclion 435.237, Flz. St

D. Sections 458.33101)() and {j), Fla. Stat,
DESCRIPTION:

1. Petitioner is licensed in the State of Florida, haviag been issued license No.
35496, and practices madicine in the Siate of Florida as an employed physician of Florida Back
Institute,

2. in his practice of medicine, Peiitioner has found it 10 be convenieni and beneficial
for ‘his patients to offer them the opportunity to order those medications prescribed by Petitiones
{ihe "Medication”) from a mail order pharmacy (the "Pharmacy”) which guaranises next day
delivery 10 the patient’s home, direcily from Petitioner’s office. With regard to those patienis
wishing to avail themsealves of this service, the Patitioner's office can order the Medication for
iheir patients from the Pharmacy, directly from the Pharmacy’s compuier, 1o be installed by the
Pharmacy in Petitioner’s office.

The benefii o the Petitioner and patieni with regard to ing uiilization of the

Pharmacy is as follows;



a, With relevant patient data, medical history, together with all other
Medicztions which the paiient is taking, inputed in the Pharmacy computer, through
sophisticated computer software, the Petitioner can tell if the Medication which he is currently
presceibing for his patient has any adverse interaction with or is duplicative oi any other
Medicaiion which the patiens is currendly taking.

b. There is increased convenience io the patient as the Medication is ordered
before the patien: leaves Petisioner's office and 15 guaranteed 10 be delivered 1o the patient's
home by the next dav. .

C. Petitioner has access, on an ongoing basis, via ihe Pharmacy’s computer,
to ihe patient’s medical history and Medications which the patient is taking, which information
can easily be transferced electronically or othenwise to hospitals or other health care providers,
a5 the need may exist.

With regard 1o the foregoing, the Pharmacy will, initially, need 10 input all
relevant patieni datz, together with the patient’s madical history and Medicaiions for all of
Petitioner's paiients on ks compuiers, (o be installed in Peiitioner's office. 1t is contemplated that
the compuieris} 10 be nsialled by the Pharmacy in Petitionar’s office (the "Pharmacy’s
Computer”) will be located on prime counter space, near the medical exam rooms and medical
assistant of Petitioner, who, with Petitioner, will be ordering Medication prescribed by Peitioner
from the Pharmacy, utilizing the Pharmacy's tompute:, for those patienis wishing to avail
themselves of this service,

3. Based upon the circumstances outlined in paragraph 2 above, Petitioner desires
to learn whether he would be subject to discipline in the {ollowing circumstance:

Petitioner enters into an agreement with the Pharmacy, pursuani to which the

Pharmacy will lease, for a minimum of on2 {1} year, a portion of the prime counier space -

located in Petitioner’s medical office {the "Prime Counter Space”), for the purpose of instaliing

and maintaining the Pharmacy’s Compuier, which computer(s) shall be in close proximity 1o the



medical exam rooms and medical assistant, who, with Petitioner, will be ordering Medication
prescribed Dy Petitioner from the Pharmacy, utilizing the Pharmacy’s Computer, for those
patients wishing to avail themselves of this service. In ordering such Medication, Petitioner will
inpui the prescripiicn information, method of pavment and delivery insiructions in the
Pharmacy’s Compuier. The foregoing business arrangement will be evidenced by a ofiice space
rental and personal services agreement (0 be entered into behween Petitioner and the Pharmacy.

The following are the relevant aspecis of the coniempnlated business relationship
between Petitioner and the Pharmacy, (0 be contained in the office ¢pace rental and personal

services agieemeni (the "Agreement™):

a, The Agreement will be set out in writing and signed by the parties.
b. The Agreement will specify the precise portion of Petitioner’s office 1o be

covered by the Agreement. Wiih regard 10 same, as previously staed, the leased poriien of
Petitianer’s office will be the Prime Counier Space, for purpose of installing and maintaining the
Pharmacy's Computer. Additionally, at the incaption of the Agreement, the Pharmacy will have
access, during Petitioner's office hours, 10 Petitioner’s office and medical records, as weil a5 the
Pnarmacy’s Cornpuier, in order for the Pharmacy to initially input all relevant patient datz,
together with the patient’s medical hisiory and Medications for all of the Petitioner’s patienis.
Further, during the term of the Agreement, the Pharmacy will have access, turing Petitioner’s
office hours, 1o Peiitioner’s ofiice, in order for the Pharmacy wo perform the necessary
mainienance and updating of the Pharmacy’s Computer.

o Pursuant 1o the Agreement, it is intended that the Pharmacy will have full-
time use of the Prime Counier Space, as well as access, during Peiitioner’s office hours, 0
Petitioner’s office and the Pharmacy’s computer.

d. The Agreament will specify the services o be provided hy Patitioner's
administrative personnel, togather with the schedule of such intervals, as well as the length of

time during which such personnel shall perform such services. Wiih regard to same, on a daily
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basis, on those days oa wiich Peiitioner mainains office hours, admimsirative perscnnel of
Peiitiones shall input all refevant patient daia, togeiner with (he palient’s medical hisiory and
Medications, for those new patients of Peiitioner. Such services shall be provided oy
adminisirative personnel of Petitioner for no more than one-hali (1) hour each day.

e. The payments 10 be made by the Pharmacy 1o Petitioner are sei out in
advance under the Agreement, are based upon the amouni and portion of the Prime Counter
Space utihized by the Pharmacy, the time which the adminisiraiive personnel of Pelitioner shall
be required 1o provide adminisirative servicas for the Phacmacy, and is consistent with the {air
market value of the Prime Counier Space, together with the services 1o be provided by
administrative personnel of Peiitioner, with {air market value based upon a reasonable valuation
atiributed to the Prime Counter Space, togelner with the cost of the administrative personnel
{including payroll taxes, insurance and iringe benefits), as same would be deermined in an
arm’s length transaction and 15 not desermined in & manner that 1akes inio account the volume
or value of any referrals or business 10 be generaicd between the Petitioner and the Pharmacy.
i, The space leased by Petiiioner to the Pharmacy {i.e. the Prime Counter
Space) does not exceed thai which is reasonable and necessary Dy ihe Pharmacy ot the
legitimaie business purpose of the Agreement and is 1o be used exclusively by the Pharmacy
during the icrm of the Agreemeni.

8. The services provided by the adminisiraiive personnel of Patitioner lo the
Pharmacy does not exnéed that which is reasonable and nacessary by the Pharmacy {or the
legitimaie business purpose of the Agreament.

h. Based upon the reasonable deierminaiion of the Petitioner, the Agreement
would be commercially reasonzble even i no rejerrals were made between the parties.

4, Peiitioner is also contemplating entering imo a joint marketing arrangement with
the Pharmacy, pursuant to which Dei;iio{ter will market his practice ang the Phrarmacy will
market its business, through some or all of the iollowing: direci mail, newspapers, magazines,

billboards, television andior radio. With regard to the joint marketing, the Pesitioner and



Prarmacy will joinily determine a budget for such marketing, as well 2s the method and means
of such markeiing and the media for same. In conjunction with same, the Petitioner and
Pharmacy shall coniribure proportionaie amounts toward such marketing activities, based upon
the portion of the space and /or time dedicated 1o the Peiitioner and Pharmacy relative to such

marketing activisies,”

Based upon the contemplated business arrangement outlined in paragraphs 3 and 4

above, Petitioner desires 10 know whether he would be subject 10 discipline.

ISSUE: Would ihe foregoing arrangements subject Petitioner to discipline 25 a violation of

Section £53.236, 435.22701M4q), 455.237, 458.331(3%) o7 438.331(1){f), Fla. Stat?

Daie: PETITIONER:
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Jeifrey/ [Fernyhough, m.D.
cfo Fldrida Back Institue
1905 Clint Moore Road
Suite 309

Boca Raion, FL 33496
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