
STATE OF FLORIDA 
RQAKD OF IMEDICINE 

1N RE: THE PETITION 
FOR DECLAUTORY 
STATEMENT 01: 
JEFFREY FERh'YIIO1IGI.I. h1.D. 

FIIV4L ORDER 

THIS CAUSE c m c  bciore the Board of Medicinc (hereinafter Board) pursuant to 

' $120.565, Florida Statutes, m d  Ruic 28-105, Florida Adrninisunti\r Code. on Oclober 15, 1997, 

for the purpose of considering the Petition for Declaratory Statement (attached as Exhibit A) 

filed on bchdlf of leffrcy Fcrnyhough, bLD. (hereinafier Pctitioner). I.laving considered the 

pctition, ihc arguments submi~ted by counsel for Petitioner, and bring orhenvise fully adviscd in 

 he premises, thc Board makes tl~c follow+ng findings and conclusions. 

I ; lmmGs  OF FACT 

1. Petitioner, JcFfrcy Fernyhough, M.D.? is an allopathic physician licensed to praciice 

medicine in thc Statc of Florida. Petitioncr is a employed as a physician by the Florida Back 

lnslitutc. 

2. In his practice of medicine, Petitioner has found i~ to be convenient and beneficial SOT 

his patients to offcr (hem the opportunity ro order those medications prescribed by Peiitioncr 

from a mail order pharmacy which guarantees ncsl day delivery to thc patient's honlc. With 

regard to d~osc paticnts wishing to nvail themselves of this service, Petiiioncr wishes to ordcr the 

n~cdicarion for the paiient dircctly irom his medical oEce. To accomplish his, Peiitioncr is 

considering entering into an arrangement rhat would provide for rhe insrallation of a specific mail 



order phamlacy's computer in his medical office. 

3. Petitioner believes that his patients will benefit From such an arrangcmeni in that: 

a. The computer will contain relevant patient data, medical history, and fists of 

previously and currently prescribed medications, which will allow Petitioner, with th2 assistance 

of sophisticaied computcr software, to dctcrmine whether medication i ~ e  is currently prescribing 

for rhc patient has any adverse interaction with or is duplicarive of any othcr medication which 

the paticnt is currently taking. 

b. There will be increased convenience for the patient as appropriate medications 
j 
! 

can be ordered before the patient leavcs Pclitioner's ofice and is guaranteed lo be deiiscred to 

thc patient's home by the nest day. 

c. Petitioner will lmvs access, onan ongoing basis, ria rhe pham~acy's conlputer, 

to i l~c patient's medical history and medications which the paticnt is laking, which indbmation 

can easily be transferred clcctronically or otherwise to hospitals or other health care providers, as 

the need niay exist. 

4. In this regard, Petitioner is considering entering into an officc space and persond 

services agreement Ule pertinent aspects of which cue as follows: 

a. The ageement will be for a minimum of one year and shall be set out in 

writing and signed by the pames. 

b. The ag~ccmcnt will specif?: the precise portion of Pcil?ionerXs office 10 be 

covercd by the agreement. With regard to same; thc lcased ponion of Petitioner's office will be 

rl,e Yri~nc Counter Space locatcd in Pe~irioncr's medical office and which shall be in close 

pioximity to rhe mcdical exam rooms and mcdical assistant who will be assisting Petitioner in 

ordering medications tiom the phmacy  and will be uriliicd for che purposes of installing and 



maintaining (he pharmacy's computer. Additionally, at (he inceplion orsuch aLTeemmt, the 

pharmacy have access, during Petitioner's office hours. to Petitioner's office and paticnr 

medical records, in ordcr ford~e  pharmacy to initially input a11 relevant patien; data, together 

wirh the patient's medical history and medication histor). for all of Petitioner's patients. Further, 

during the t e n  of the agreenient, dx phamlacy !+ill have access: during Petitioner's o E c e  hours, 

to Pctitioncr's o f f~cc~  ixl order for die pharmacy to perfomn rhc necessary maintcnancc and 

updating of the pharmacy's computer. 

c. Pursuant to t l~c  agreemcnt, it is intcndcd h a t  the pharmacy will havc full-time 

usc of (hc prime couitcr spacc and access to Petitioner's office during Pctitioncr's onicc hours. 

d. The agreement \viil specify the sen-ices to be provided by Petitioner's 

adniinistntivc personnel, together with thc schcdulc of such intcnnls, as wcil as the length of 

time during which such personnel shall perfom such services. WiLh regard lo awe ,  on a daily 

basis. on those days on which Petitioner mainiins ofice hours, administrative personnel of 

Petitioner shall input all relevant patient data for nciv patients of Petitionc. Such services shall 

bc provided by Pctitioncr's adntiniscmti\,c pcnonncl for no morc ban onc-half hour each day. 

e. Tile payments to be made by rhe ph-acy to Pcutioner are to be set our in 

advance undcr thc agreement and will be based upon die amoum and portion of the prime 

counter space utilized by the pharmacy. and ihe time which Petitioner's administrative personnel 

provide. 'Ihr amount will be consistent with the fair market value of the prime counter space 

togcthrr with thc cost of (he administraiive personnel (including paymll taxes, insurance, and 

fringe bcnrfics) as sanc would be detemuned in an amlk Iengh transaction and will not be 

dcrcm~incd in a manner h t  1,akes into accounl the volume or value of any referrals or business 

generaled between Pcti~ioncr and thc pharmacy. 



1 f. Thc spice leased by the pharmacy v i l l  nor excccd thac \vhich is reasonable and 

necessary for the legitimate business purpose of the agreement and will be used exclusively for 

thc purposes o C h  pharmacy computer pursuant to thc agreement. 

g. The senrices providcd by Petitioi~er's adminismtive staff will not exceed that 

which is reasonableand nccessruy for the leiitirnate business purposes of ilte agreement. 

h. Based upon the reasonable determination of Petitioncr, the agreement would 

be commercially reasonable even if no referrals were made b e w n  the parties. 

4. Petitioner is also contemplating enreiing inlo a joint marketing arrangement with the 

pharmacy, pursuant to which Petilioncr will market his practice and the pirmacy will market its 

business. Chrough some or all of the following: d i c c ~  mail, newspapers. magazines: billboards, 

tclcvision. nnd radio. With regard to the joint mnrkering, Petitioner and the pharmacy will jointly 

dcrermine a budget for such markering, as well as the mehod and maarts of such marketkng. In 

conjunction with same. Petitioner 'and the pharmacy will contribute proportionate amounts 

toward such nxarkcring activities. 

5. 'Ibis petition was noticed by the Board in Vol. 23, No. 39, dated Septe~nbcr 26, 1997, 

of the Florida Adminislrative Weekly (p. 5271). 

CONCLUSIONS OF LAW 

I .  The Board Has jurisdiction over this nlaner pursuant io Section 120.565, Florida 

Statutes, and Rule 28-105.I:lorida Administnlive Code. 

2.  The Petition filcd in this cause is  in substantial comp1i.mce with the provisions of 

Section 120.565, Florida Statutes, and Rule 28-305. Florida Administrative Code. 



3. Scction 458.33 1(l)(I). Florida Statutes, provides in peninent part that it is grounds for 

disciplinary action by the Board if a licensee is: 

Paying or receiving my commission. bonus, kickback, or rebare. or engaging in 
any split-fee arriili~cmmt in -my fonn whatsoever with a physici.sn, organization, 
agency, or persoil, either directly or indircctiy. for patients referred to piovidcn of 
health care goods and services. . . . 

4. 'rhc Board finds rhac the agreement described is, simply put, a scheme to allow the 

phamiacg to pay Petitioner in return for providing reIerrals to thc pharmacy in violation of' 

Section 458.33 I(1)Ci). Florida Statutes. Although the agrecmenx purports to be a fajr market 

lease, the Board docs not accept Petitioner's rcpresenliltions that an as yet undetemii~ed "fair 

~t~arkct value" for "prime counter space" in his office can be detemiined in such a manner as to 

avoid Petitioner ~eceiving a wil~dfall from the lease of a few feet of counter space in rhe medical 

office he uses. Furthermore, the joint marketing venture described in the perition is yct mother 

indicia of such a sct~cme. The petition fails to iden~ify how much of the ':joints advertising will 

be paid for by the pharmacy. Ifthe split in advertising costs is based on Petitioner's and the 

pllm~ncy's relarive parkipation undcr ihe agreement, then it is likely rhat Pedtioner wifl receive 

another \r.indfall froin ;he advenising he receives a; the phsml;icy's expense. ?he only thing that 

could possibly makc paying such windfalls attractive to thc pharmacy would bc a significant 

number of refcrmls from Petitioner. 

5.  Petitioner also requested that the Board consider the application of Scctions 455.236, 

Florida SUIUICS,' 455.237, Florida Statulcs,' 455.227(l)(@. Florida Statutes? and Subsecuon 

'This provision has been renum'kred as Section 455.654. Florida Statutes. 

'This provision has k e n  rcnumhcred as Section 455.637, Floridii Statutes. 

This prrwision has been renumbered  IS Section 455.621(1)(q), Florida Sliituies 



458.331(1)6), Florida Statutes.* None of thcx provisions appear to have nny particular 

rclcvmcc to the situation set fort11 in the petition with the exception of Section 455.227(1)(q): 

Florida Statutes, which is rclcvmt only if the acts set forih therein arc violative of the practicc 

act or Chapter 455, Florida Siahltcs. 

TI.lEEFORE. as set forth above, rhe Board of lvfedicinc finds that the agreement 

described in lhc petition would be in violetion of t l~c prohibilions set forth in Section 

458.33l(l)(l), Florida Statutes, and therefore as well a violation of Section 455.227(1)(q), 

Florida Statutes. 

DONE AND ORDERED this 3 d,,, h i b u n n e c ~ ~ 1 9 9 7 .  

BOARD OF MEDICINE 

iu 01 .tCl< 0 F R fGXIT TO JUDICIAL RR\q71MJ 

A  PAR^ WHO IS ADI~RSELY AFFECTED BY THIS FINAL ORDER IS 
ENTlTLED TO JUDICl Al, REVIEW PURSUANT TO SECTION 120.68, FLORIDA 
STATUTES. REVIEW PROCEEDINGS ARE GOVERNED BY THE FLOIUUA 
RULES OF APPELLATE PROCEDURE. SUCK PROCEEDINGS MAY BE 
COMhlENCED BY FILING OhT COPY OF A NOTICE OF APPEAL WF17-1 lTIE 
CLERK OP 'I'tlE DEPARTMEXT OF HEALTH Ah?) A SECOND CWY, 
ACCOMPANIGD BY THE FlLLNG FEES REQUIRED BY LAW. WITH THE 
l2lSTRICTCOURTOF APPEAL IN THE ,APPELLATE DISTRICT WHERE n 1 E  
P A R n  RESLDES OR THE FlRST DlSrRlCT COURT OF APPEAL. THE X M I C E  
OF APPEAL MUST BE FILED AS SET FORTH ABOVE AND WiT1-IIN THIRTY (30) 
DAYS OF RENDITIOX OFTHIS FINAL ORDER 

'Subsec~ion 453.33l(l)Ij), Florida Statutes prohibits influencing paticots for h e  purpose 
of engaging the patient in scxual activity and does not appew to have my rcle%.ance to this 
petition. 



mTlF1CATE OF SERVICE 

I HEKEBY CERTIFY that a true and comct copy of the foregoing Final Order has been 

furnisl~ed by U.5. Mail to Jeffrey Femyhough. M.D. c/o Mitchell F. Green. Esquire. Presidential 

Circle, 4000 Hoilywood Boulevard. Suite 465 South. Hollywood, Florid8 33021, this 

day of , 1997. 



A!\fENDED CERTIFICATE 01; SERVICE 

I I-IEREBY CERTIFY [!la1 a inre and corrcct copy CII the fnrcgoi~l_c Order h:~s becn prcwided 

hy cenified mail to lcfirey Fernyhough. M.D..  900 Giades Koatf. W2-A. Glades Towers! Bwa 

Riiron. S:L 33451-6405. Mirchril F. Green. Esquire. Prcsidcnr;il Circle. 4000 I.Iollywoc~d 

Bivd..  Suirc 485 South. tlollywood. F1. 33021. at or beforc 5:00 p.m. .  this 

dal  of  .1%7. 



I PETITION FOR DECLARATORY STATEMENT 

NAME OF PETITIONER: Jeffrey Fernyhough, M.D. 

ADDRESS OF PETITIONER: d o  Flo:ida Back lnstitlrte 
1905 Ciin: Moore Rozd 

I Suite 309 
Bocz Raion, FC 33436 

NAivli OF AGENCY: Board of Medicine 

AGENCY RULE. ORDER OR STATUTORY PROVISION O N  WHICH DECLARATORY 
STATEMEST IS SOUGHT: 

A. Section 455.227(l)(q) ila. Sia:. 

B. Section -155.236, Fla. Srar. 

C. Section 455.237, i lz .  Srai. 

D. Sections 450.331(l)(i) and (1). FI2. Stai 

PESCRIPTION: 

i. Peliiionsr is licensed in ;he State oi Floiidz, having been issued license No. 

55496, and practices medicine in  rile S!a:e o i  Florida as an employed physician of Florida Back 

7 . In his piactice of medicine,Pe:itioner has found ir ro be cor:vcnieni and beneficial 

i o i  his patients to oir'er ihem the opponuniyto ordci ihose rnedicaiions prescribed by  Peririonet 

(:he "Medica:ionn) from a mail order pharmacy (the "Pharmacy") which guarantees nexr day 

dctiverf to ;he patient's home, direcrly from Peritioner's office. LViih regard to ihose patients 

rvishing 10 avail themselves of this service! the Petitioner's ofiicc can order the Medication for 

Cneir patients from :he Pharmacy, directly from r'ne Pi~.armacyqs compuier, ;o be insialted by the 

Pharmacy in Petitioner's office. 

- *  r ne bcneiii to the Peiitioner and paiieni bvith regard ro rhe utilizaiion oi the 

Pharmacy is 2s follows: 



, . 

a. Vv'iih relevani patien; dara, medical histor)., together with all other 

Medications which the paiient i s  raking, inpuaed in the Pharmaq cornpu!ei, ihrough 

sophisticated computer soi~ware, the Petitionei can tell ii the Medication which he is currently 
I 

prescribing for his paiient h a  any adverse interaction with or i s  duplicaiive of any ot'nei 

Medica;ion which ihe'patieni is  currenily raking. 

b. There is increased convenience to ine patient as the Medication is ordered 

beioie parieni Ieaites Peti:ioner'r office and i s  guaranteed to be delivered to the patient's 

home by the nehq day. 

c. Petitioner has access, on an ongoing basis, via rhe Pharmacy's computer. 

l o  ihe patient's medical history and Medicaiions u~nich [he paiient i s  iaking, v.,hich information 

can easily be transferred electronically or oihew~ise to hospitals or other health care providers, 

a5 the nced may exist. 

Wiih regaid io ihe {oregoing, the Pharmacy will, initially, need to input all 

relevant patieni darz, together ~ i i h  ihe parieni's medical history and Medications for all o i  

Pciirioner's pai ien~i  on i;s cornFuters, to be incialled in Peiiiione;'~ oftice. i t  is contemplated ihzt 

the computeris) to be instzlled by  the Pharmzq in Petitioner's oiiice !the "Pharmacy's 

Computei") wil l  be located on prime counier space, near the medical exam rooms and medical 

assisiani of Petiiioner, who, with Petiiioner, will be ordering Medication prescribed by Pe~iiioner 

from :he ?harmacy, utilizing the Pharmacy's Compute:, for ihose patients wishing to avail 

rhcmselves of this sewice. 

3. Based upon the circumstznces outiined in pzragrrrph Z above, Petitioner desires 

to learn whether he tvould be subjeci io discipline in the iollowing circumstance: 

Petitioner enters: into an agreement with the Pharmacy, pursuzni i o  which rhe 

P'narmac; will lease, for 2 minimum of one (1) year, a ponion of the prime counter sp2ce 

located in  Pe:itioner9s medical office (!he "?rime Counter Space"), for the purpose of installing 

and maintaining the P'iarrnacy's Compu;er, which cornputer(sj shall be in close proximity i o  the 



medical exam rooms and medical assistant, who, with Petitioner, will be ordering Medication 

prescribed by Peliiioner from the Pnarmacy, utilizing the Pharmacy's Compurer, for those 

patients wishing to avail themselves oiihis senlice. In ordering such Medication, Pe:itioner will 

jnpu; rhe prescription information, merhod of paymen: and de!ivery jnsirociions in the 

I 

i Pharmacy's Compuier. The foregoing business arrangement will be evidenced by a ofiice space 

i rental and personal sentices agreement to be entered inro between Petitioner and the Pharmacy. 

The i~llov.~ing are the relevant aspects of the coniemplated business relarionchip 
! 

between Petitioner and the Pharmacy, ro be contained in the office space ren:al and personal 

5e;vices agieemeni ( h e  "Agreement"): 

a. The Agreement will be set out in writing and signed by the panics. 

b. The Agreement will speci% ;he precise portion of Pe!iiioner's oiiice to be 

covered by the Agreement. Ltliih regaid to same, as previously s~ated, the leased ponion of 

Petitioner's office will be i;he Prime Counier Saace, for purpose of installing and maintaining the 

Piiaimacy's Computer. Additionally, at the inception o i  the Agreement, ihe Pharmacy v ~ i i l  have 

acccjs, during Peririoner'i ofiice hourz, io Pelitioner'c oKice and medical records, as rveil as the 

Pnaimacy's Computer, in order for ihe Pharmacy to initially input al l  relevani patien: dm,  

together \viih :he paiient's medical history and Medications for all o i  the Petitioner's paiierlrs. 

Furthei, during :he term of rhe Agreement, the Pharmacy will have access, doring Peririoner's 

office hours, to Peiitio~er's oi;Zce, in order io; the Phaimscy to perform :he necessary 

maintenance and upda:ing of ihe Pharmacy's Computer. 

c. Pursuant ro ihe Agreement, ir. i s  inlended that the Pharmacy will have full- 

time use of rhe.Prime Counier Space, a i  well 2s access, during Peririoner's office hours, to 

Peritioner's office and ;he Pharmacy's computer. 

d. Tiie hgreernent will speciiy the services io be provided by Petitioner's 

adminisiraiive personnel, together wiin the schedule of such intervals, as well as the lengih of 

time during which such personnel shalt perform such services. With regard to same, on a daily 



--- , ,  - ." - -- 
' 

basis, on tirore day: on ~; ; . ) r id ;  Peiiiione: maintains oiiice hours, acimi,>:s~rarive personnel oi 

Petiiionei s i l a l l  input a11 relevant a i ient  dxs, iogeiner \vi?h ine pa~ient's ~ned ic t l  hisiory and 

I 

Medications, for those new patienrs o i  Petitioner. Such sewices 5hall be provided by 

administrative personnel o i  Petitioner for no more xhan onehali (%) hour each day. . . i 
- 

e. the payments to be niade by the Pharmacy to Petitioner are set out in 

advance under the .igreonient, are b s e d  upon rile arnourii and portion o f  [he Prime Counter 

Space utilized by the Pharmacy, the time \%;nich [he adrninisrraiive personnel o i  Petirioner shtll 

be required :o provide adrninisiralive services for the Pharmacy, and i s  consisierlt tviih the fair 

marker value o i  the Prime Counier Space, io~etner with :he servics to be pro,.'ided by  

adminisireiive peisonnel of Peiitioner, wiln fair  mar!!^? value based upon a reasonable valuation 

anribtired to l i ie Prime Counrer Space, cogelhei wiih tiie cou o i  the administrstive personnel 

(including payroil taxes, insurance and iringe benefits), as same v..ould be deie:mined in an 

arm's length iransaciion and is  not dcwrmined in a manne; iha; takes inio account the volume 

or vaiuc o i  any referrals or business to be gene;aicd beic.een rhe Peiiiioner and :he Pharmacy. 

i, The space leased by ?eii!ioner to the Pharmacy G.e. the Prime Counter 

Space) doer no1 exceed ;iiai sshich i s  :ezsoila5!c and necesaq, by the Pharrnaq7 iot the 

legicin~qc business purpose o i  the Agreemeni and i s  ro be used exclusively by ihe Phaimac)) 

during the icrm o i  ;he Ag;e;m>eni. 1 

-, 
6- I ne seiviccs provided by ;he administraiive personnel o i  %tiiioner to the 

Pharmacy does not exceed ihai which is reasonable and necessary by the Pharmncy for rhe 

1e~i;in;aic business purpose of the Agreement. 

h. Sased uporr the reasonabte deerrninztion of the Pe~irioner, the Agreement 

would be commcrcialiy reaion~ble ev2n i f  no rgerrals were made between the panics. 

4. Petitioner is also conrempl;ring entering inlo a joint marketing arrangement with 

the Pharmacy, pursuant to which Petitioner *.vill rnarkei his practice and the Pkxcizcy viil l 

marliet i t s  business, ~hiough some or all 0 ihe iolloviing: direci mail, riewspapers, magazines, 

billboards. ielevision and/or radio. With r;gzrd ro ihe joint marketing. the Petirioncr arid 



Pharmtcy will joinsly dererrnine a budget ior such marketing, as v ~ e l l  as the method and means 

of such marlrering and the media for same. In conjunction with same, the Petitioner and 

Pharmacy shall conrributt: proponionate amounts toward such marketing activi!ies, based upon 

:he portion of the space and ior time dedicated to tine Peiiiioncr and Pnarmacy ielaiive to such 

! marketing activities.- 

Based upon the cont~inplated business arrangzment ovtlined in paragraphs 3 and 4 

above, Periiianer desires to know wheihei he would be subject to discipline. 

m: L\'ould ;he foregoing arrangements subject Petitioner to discipline as a violation o i  

Seaion 455.236, 455.227(1)((33. 455.233, 158.33i(t)(i) 0:.458.331(1)(j), Fla. Stai.! 

PETITIONER: 

C/O Fiijrida Baci: ln i t i tu~e 
1905 Clint Moorr Road 
Suire 309 
Boca Xaipn, FL 53496 


