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IN RE: THE PETITION FOR 

STATE OF FLORIDA 
BOARD OF PHARMACY 

DEC LARA TORYSTATEMENT OF 

JENNIFER FASS, MATTHEW SEAMON, 
JENNIFER MCMAHON and MARGARET MESSIHA 

_____________________________________ .1 

FINAL ORDER 

Final Order No. DOH-I 0-0667- DS-MQA 
FILED DATE - ~ &lto .. O 

o:artment of HealtH 

By: ~QDQ ~~ 
De uty Agencyerk 

THIS CAUSE came before the BOARD OF PHARMACY (hereinafter Board) 

pursuant to §120.565, Florida Statutes, and Rule 28-105, Florida Administrative Code, 

at a duly-noticed meeting in Gainesville, Florida on December 9, 2009, for the purpose 

of considering the Petition for Declaratory Statement (attached as Exhibit A) filed by 

JENNIFER FASS, MATTHEW SEAMON, JENNIFER MCMAHON and MARGARET 

MESSIHA (hereinafter Petitioners). Having considered the petition, and being 

otherwise fully advised in the premises, it is hereby 

ORDERED that the Petition is dismissed. The Board does not have the authority 

to issue declaratory statements regarding the medical practice act or the rules 

promulgated by the Board of Medicine. Petitioners should address their inquiry to the 

Board of Medicine. 

DONE AND ORDERED this ~ day of fh~ ,2010. 

BOARD OF PHARMACY 

Rebecca Poston, Rph, CPh 
Executive Director for 
Michele Weizer, PharmD, Chair 
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NOTICE OF APPEAL RIGHTS 

Pursuant to Section 120.569, Florida Statutes, the parties are hereby notified 

that they may appeal this Final Order by filing one copy of a notice of appeal with the 

clerk of the department and by filing a filing fee and one copy of a notice of appeal with 

the District Court of Appeal within thirty days of the date this Final Order is filed. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Final Order 

has been furnished by U.$. Mail to Petitioner JENNIFER FASS, MATTHEW SEAMON, 

JENNIFER MCMAHON and MARGARET MESSIHA, Nova Southeastern University, 

College of Pharmacy, 3200 South University Drive, Ft. Lauderdale FL 33328-2018 and 

by interoffice mail toMarcellaBlocker.DepartmentofLegaIAffairs.PL-OI The Capitol, 

Tallahassee FL 32399, this ~~ay of f'Oa,A ,c1.., , 2010. 

r 
D~iluty Agencv C!ark 



NOVA SOUfHEASfERN UNIVERSITY 
BOP/DiY' 

RfCE/V£'b 
HeUJth Professions Division 
College of Pharmacy 

2089 OCT -7 PH 3: 36 ~ 
NSU Petition for DectaratoIy Statement sefore the Florida Board of Pharmacy 

Nova Southeastern Univorsity 
Health ProfeaioDa Division 
College ofPhlrmacy 
Drug IDformation Center 
3200 s. l1nivcnity Dr. 
Ft. Lauderdale, Fl. 33328 
(l) 954-262·3103 (F) 9$4.262-3170 

September 24, 2009 FILED 
DEPARTMENT or HEALTH 

OepUTY CLERK ~ 
CLERK:~ ~, 

,·v.~ . .I011alO1-. 
This petition is in reference to the Medical Practice Act 458.336 F.S. Drugs to treat obesjty; rules 
establishing guidelines-"The Board ofMcdicine sbaU adopt rules to establish practice guidelines for 
physicians to safely preacribe phenterminc. feoflunminc, and other drugs used to treat obesity" and 
the rule entitled 64B8-9.012 F.A.C.(4)(6) Standards for the presaiption of Obesity Drugs which states 
the following: 

(4) I&PtucriptiODS or orders for any druB. synthetic compound, nutritional supplement or herbal 
tn:atment for the purpose of assisting in wei~ loss must be in writing and signed by the prescribing 
physician. Initial prescriptions or orders of this type shall not be calJ.ed into a pbannacy by the 
physician or by an agent of the physician. Even if the physician is registered IS a dispensing physician, 
a hard copy of the written prescription must be maintained in the patient's medical recol'ds for each 
time such weight loss enhaDcera are pescribed, ordered, dispensed, or adminislercd. 
(6) Each physician who is prescribing. ordc:rins. or providing weight loss enhaDccrs to patients must 
assure. that such patients Wld&qo an in-person rc-evaluation within 2 to 4 weeks of receiving a . 
prescription. order. or dosage. The re-evaloation mall include the elements ofth.e initial evaluation 
and an assessment of the medical etrccts of the treatment being provided. Any patient that continues 
on a drug. synthetic compound, nutritional supplement or betbaJ treabnent assisted weight loss 
program aball be rwvaluated at least once C\'eJy 3 months." 

The Drug Information Center at Nova Southeastern University prides itself on the quality of service it 
provides to both the healthcare cOD1JtlllDity and consumen. R.eccntly. thCIe have been numerous 
requests for clarification on the intCJpretation of this rule. Even though this is considered a Board of 
Medicine rule, phannacists have a COITCSpooding responsibility to understand how this relates to 
phanruu:y practice. Although the rule states "initial prescriptions ... sball not be called into a 
pluumacy", there is controversyn:prding prescription refills. Does the rule allow for authorization of 
retiUa to be written on the initial prescription? Additionally if these requests are permissible, may they 
be phoned in after the initial written prescription is ~d and on file in the pharmacy? Also, is 
there a quantity restriction of30 days on the initial prescription since "pati_ undergo an in-person 
re-evaIuation within 2 to 4 weets?" Lastly, may obesity praeriptions be traDSfemd? Thank you for 
your guidance on this important issue. 
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lermifeJ4i~abon. P1wmacy Intern 

.~~ 
Marpret Messilla, Pbarmacy Intern 

College of Osteopathic Medicine· College of Phannacy • College of Optomeuy 
College of Allied Health • College of Medical Sciences • College of Dental Medicine 
3200 South University Drive • Ft. LaudcrdaJe. Rorida 33328·2018 
(9S4) 262·1300· Fax (9S4) 262-2.278 
http://phannacy.nova.edul 
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64B8-9.011 Standards for the PnscriptiOD of Obesity Drap. 
The prescription of medication for the purpose of enhancing weight loss should only be performed by physicians qualified by 
training and experience to treat obesity. All licensees are expected to abide by the following guidelines and standards in the 
utilization of any drug, any synthetic compound, any nutritional supplement, or herbal treatment, for the purpose of providing 
medically assisted weight loss. 

(1) To justify the use of weight loss enbancets as set forth above, the patient must have a Body Mass Index (BMI) of 30 or 
above, or a BMI of greater than 27 with at least one comorbidity factor, or a measurable body fat content equal to or greater than 
25% of total bOdy wcight for male patients or 30% of total body weight for women. The prescription of such weight loss enhancers 
is not gencralIy appropriate for children. Any time sucb prescriptions are made for children, the prescnoing physician must obtain a 
written informed consent fi'om the parent or legal guardian of the minor patient in addition to complying wi1h the other guidelines 
and standards set forth in tI.1is rule. BMI is calculated by use of tile fonnula BMI :: kWm2' . . 

(2) Physicians in Florida are prohibited from prescribing, ordering, dispensing, or .mninistering any weight loss enhancer that is 
both a serotonergic and anorexic agent unless the drug bas been approved by the Food and Drug Administration (FDA) specifically 
for use in weight loss management. Selective serotonin re-uptake inhibitors (SSRIs) that have not been approved by the FDA for 
weight loss may not be presc:n1Jed, ordered, dispensed, or administered for sucb purposes. 

(3) An initial evaluation of the patient shall be conducted prior to the prescribing, ordering, dispensing, or administering of any 
drug, synthetic compoood, nutritional supplement or herbal treatment and such evaluation shall include an appropriate pbysical and 
complete history; appropriate tests related to medic:al treatment for weight loss; and appropriate medical refenals as indicated by the 
physical, history, and testing; all in accordance with general medical standards of care. , 

(a) The initial ewluation may be delegated to an appropriate~ educated and trained physician's assistant licensed pursuant to 
Chapter 458, F.S., or an appropriately educated and trained ,advanced registered nurse practitioner licensed pursuant to Chapter 464, 
F.S. 

(b) If the initial evaluation required above is deJegated to a physician's assistant or to an advanced registered nurse practitioner. 
then the delegating physician must personally review the resulting medical records prior to the issuance of an initial prescription, 
order, or dosage. 

(4) Prescriptions or orders for any drug, synthetic compound, nlltritional supplement or herbal tmItment for the purpose of 
assisting in weight loss must be in writing and signed by the prescribing physician. Initial prescriptions or orders of this type shall 
not be called into a pharmacy by the physician or by an agent of the physician. Even if the physic,ian is registered as a dispensing 
physician, a hard copy oftbe wriUen prescription must be maintained in the patient's medical records for each time such weight loss 
enhancers are prescribed, ordered. dispensed, or administered. ' 

(5) At the time of delivering the initial prescription or providing the initial supply of such drop to a patient, the prescribing 
physician must personally meet with the patient and personally obtain an appropriate written informed consent from the patient 
Such consent must state that there is a laek of scientific data regarding the potential danger of long tenn use of combination weight 
loss treatments, and shall discuss potential benefits versus potential risks of weight loss treatments. The written consent must also 
clearly state the nee4 for dietary intervention and pbysic8I exercise as a part of any w.eight loss regimen. A copy of the signed 
informed consent shall be included in the patient's permanent medical record. 

(6) Each physician who is presQ'ibing. ordering. or providing weight loss enhancers to patients must assure that such patients 
undergo an in-person re-evaluation within 2 to 4 weeks ofrec:eiving a prescription, order, or dosage. The re-evaluation shall include 
the elements of the initial evaluation and an assessment of the medical eft'eds of the treatment being provided. Any patient that 
continues on a drug, synthetic compound, nutritional supplement or herbal treatment assisted weight loss program shall be re- ' 
evaluated at least once every 3 months. 

(7) Each pbysician who presc:n'bes, orders, dispenses, or administers any drug, synthetic compound, nutritional supplement or 
herba1 treatment for the purpose of assisting a patient in weight loss shall maintain medical records in compliance with Rule MaS-
9.003, F.A.C., and must also reflect compliance with all requirements of this rule. 

(8) Eacb physician who ~bes, orders, dispeDses, or administers· weight loss enbaDcers for the purpose of providing 
medically ass~ weight loss shall provide to each patient a Jegtole copy of the Weigh~-Loss Consumer Bill of Rights as set fOrth in 
Sections SOl.OS7S(lXa) through (e)3., F.S. The physician shall also conspicuously post said doc~nt iothose rooms wherein 
patients are evltluated for weight loss treaiq.ent. 

(9) Any physician who advertises pnu:tic:e relating to weight loss or whose services are advertised by another person or entity 
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sball be respmmbJe for assuring that such advertising meets abe requirements of Rule 64B8--11.00 1 t F .A.C. In addition advertising fit 
weight loss treatment shall be considered fa1se. deceptive. or misleading if it contains representations that: 

(a) Promise specific results; 
(b) Raise unreasonable expectations; 
(c) Claim rapid, dramatic. incredible. or safe weight Joss; 
(d) State or suggest that diets or exercise are Dot required; or 
(e) Suggest that weight loss is effortless or magical. 

Specific Awht:Jrity458.3J6 FS. Law Impkmented 458.336 FS. History-New 12-4-97. A""ntkd 2-17-98. 
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Select Year: I.~~~.II ~, 

The 2009 Florida Statutes 
Title XXXII 

REGULATION OF PROFESSIONS AND 

OCCUPATIONS 

Chapter 458 
MEDICAL 
PRACTICE 

Page 1 ofl 

Y.iew_Ent ire 
Chap.te( 

458.336 Drugs to treat obesity; rules establishing guidelines.--The Board of Medicine shall adopt 

rules to establish practice guidelines for physicians to safely prescribe phentermine, fenfluramine, and 

other drugs used to treat obesity. 

History.-·s. 188, ch. 97-264. 
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